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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 13s. 


RUFUS P. SPALDING, SAMUEL H. ALLEN, EDWIN D 
DEXTER, BENNETT R. ALLEN, AND HERMAN hk. COF- 
FIN, EXECUTORS OF WILLIAM 8S. PIERSON, DECEASED, 
PLAINTIFFS IN ERROR, 


US. 


THE CITY OF WATERTOWN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF WISCONSIN 
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RUFUS P. SPALDING ET AL. VS. THE CITY OF WATERTOWN. 


1 In the Supreme Court of the United States. 


Rurus P. SPALDING, SAMUEL H. ALLEN, Epwin D. DEXTER, 
Sennett R. Allen, & Herman R. Coftin, as Executors of 
the Last Will and Testament of William SS. Pierson, 
Deceased, Plaintiffs in Error, 
US. 
Tue Crry or WatertowN, Defendant in Error. 


No. 201. 


| 
| 
| 
| 
) 


It is stipulated and agreed by and between the parties to the 
above cause that the clerk of this Court need not print the whole 
record, but shall print in lieu thereof the following abstract, which 
is hereby stipulated to be a true and correct abstract of the record, 
and to contain what is necessary to be considered on the hearing of 
this case. 

FINCHES, LYNDE & MILLER, 
Attorneys for Plaintiffs in Error. 
DANIEL HALL, 
Attorney for Defendant in Error. 


In the Supreme Court of the United States. 


tuFuUSs P. SPALDING, SAMUEL H. ALLEN, EDWIN D. DEXTER, BENNETT 
R. Allen, & Herman R. Coffin, as Executors of the Last Will and 
Testament of William S. Pierson, Deceased, Plaintiffs in Error, 
US. 


Ciry oF WATERTOWN, Defendant in Error. 


On the 19th day of June, 1885, a bond was filed and a precipe for 
summons was filed in the suit of Rufus P. Spalding, Samuel H. 
Allen, Edwin D. Dexter, Bennett R. Allen, and Herman R. Coffin, 
as plaintiffs, against The City of Watertown. The precipe is as 
follows: 

Preecipe for a Summons. 


The clerk will issue a summons for money demand for the sum 
of five thousand dollars, together with interest on three thousand 
dollars thereof from and since January Ist, 1877, at 7 per cent. per 
annum, and also with interest on $120 thereof from and since July 
Ist, 1873, at 7 per cent. perannum, and also with interest on $120 
thereof from and since January Ist, 1874, at 7 per cent. per annum, 
and also with interest on $120 thereof from and since July Ist, 1874, 
at 7 per cent. per annum, and also with interest on $120 thereof 
from and since January Ist, 1875,at 7 per cent. per annum, and also 
with interest on $120 thereof from and since July 1st, 1875, at 7 per 
cent. per annum, and also with interest on $120 thereof from and 
since January Ist, 1876, at 7 per cent. per annum, and also with in- 
terest on $120 thereof from and since July Ist, 1876, at 7 per cent. 
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2 RUFUS P. SPALDING ET AL. VS. THE CITY OF WATERTOWN. 


per annum, together with costs and disbursements, and make the 
same returnable according to law. 


FINCHES, LYNDE axp MILLER, y 
Plaintiffs’ Attorneys. iy t 
P. O. address, 102 Wisconsin street, Milwaukee, Wis. * 


On the same day summons was Issued in the following form: 


rs 
vo SMMNMOoOnNs. 


The President of the United States of America to the said de- 
fendant : 

You are hereby summoned to appear within twenty days after 
the service of this summons, exclusive of the day of service, and de- 
fend the above-entitled action in the court aforesaid ; and in case of 
your failure so to do judgment will be rendered against you accord- 
ing to the demand of the complaint, which will be filed in the office 
of the clerk of this court at Madison, Wisconsin; and you are also 
required to file your answer in said action in the office of the clerk | 
of this court, at the city of Madison, within the time above specified. A 

The marshal of said district is hereby commanded to serve this 
summons and make due return thereto. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of Madison, in the 
said western district of Wisconsin, this 19th day of June, in the 
year of our Lord one thousand eight hundred and eighty-three, and 
of the Independence of the United States the one hundredth and 
seventh. 

[SEAT. | re M. STEWART, Clerk. 


FINCHES, LYNDE & MILLER, 
Plaintiffs’ Attorneys. 


P. O. Address, 102 Wisconsin street, Milwaukee, Wis. 


The marshal served the same and made the following return of 
service : 


Marshal's Return. 


Served the annexed summons on the City of Watertown by deliv- 
ering a copy thereof to Henry Bieber, city clerk, and also a copy 
thereof to Chas. H. Gardner, city attorney, and a copy thereof on 
Fred. Kusel, the last elected chairman of the board of street com- 
missioners of said city, this 26th day of June, 1883, the office of 
mayor of said city being vacant and there being no president of 
the common council nor presiding officer thereof in office. 

lh W. OAKLEY, Marshal, 
By W. 8. MAIN, Deputy. 


RUFUS P. SPALDING ET AL. VS. THE CITY OF WATERTOWN. 3 


The following complaint was filed on the Ist day of Au- 
gust, 1555 : 


iy ; Abstract of Complaint. 

4 

ae | Rufus P. Spalding, Samuel H. Allen, Edwin D. Dexter, Bennett 

a R. Allen, Herman R. Coftin, executors of the last will and testament 

| of William 8S. Pierson, deceased, the plaintiffs above named, com- 
e% plaining of the City of Watertown, the above-named defendant, re- 


spectfully show to the court, in this their complaint, and allege as 
follows, to wit: 

First. That the said plaintiff, Rufus P. Spalding, was at all the 
times hereinafter mentioned and still is a resident and citizen of the 
State of Ohio; that the said plaintiffs, Samuel H. Allen, Edwin D. 
Dexter, Bennett R. Allen, and Herman R. Coffin, were at all the 
times hereinafter mentioned and still are residents and citizens of 
the State of Connecticut. 

Second. That the above-named defendant, The City of Watertown, 
at the time of the issuing of the obtigations hereinafter mentioned 
was and ever since has been and now is a corporation municipal, 
a4 duly created and organized under and by virtue of the laws ofthe State 
se of Wisconsin and existing in said State and under the laws thereof, 


’ and that the same was bv the laws of said State duly and fully au- 
i. thorized and empowered to issue the obligations hereinafter set forth 


and to bind itself thereby. 

Third. That said defendant, The City of Watertown, on the first 
day of June, 1856 (56), made, executed under seal, issued, and de- 
livered in full conformity to law its certain written obligation or 
promise to pay, which, before delivery, was signed by its mayor and 
by its clerk, and was in the words and figures as follows, to wit: 


No. 184. UNITED STATES OF AMERICA. $1,000. 


STATE OF WISCONSIN, City of Watertown. 


Issued to aid in the construction of the Watertown and Madison R.R. 


Know all men by these presents that the City of Watertown is 
justly indebted unto and promises to pay Wm. b. Hibbard or bearer 
the sum of one thousand dollars on the first day of Jan’y, A. D. 1877, 
at the Bank of North America, in the city of New York, together 
with interest thereon at the rate of eight per cent. per annum, pay- 
able semi-annually, on presentation and surrender of the annexed 
interest warrants or coupons at said bank. [or the payment of 
principal and interest the faith and credit of said city of Watertown 
are inviolably and irrevocably pledged. 

4 This bond is one of a series of two hundred, of the same amount, 

3, tenor, and date, issued in conformity with an act of the Legislative 
Assembly of Wisconsin and ordinances of the city of Watertown. 


aT Pe ns te 
+ In witness whereof the common council of the city of Watertown 
1s hath hereunto caused to be affixed the corporate seal of said city and 


these presents to be signed by the mayor and countersigned by the 
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RUFUS P. SPALDING ET Al. VS. THE CITY OF WATERTOWN. 


cause of action stated in said complaint, the said defendant 
denies that it has any knowledge or information suflicient 

to form a belief as to whether said William 8. Pierson men- 
tioned in said complaint ever purchased or became the owner of the 
bonds, or of any or either of them, set forth in said complaint, or of 
the interest warrants or coupons therein set forth, or of any or either 
of them, or as to whether the plaintiffs are or ever have been the 
owners or holders of said coupons, or any or either of them, and as 
to whether the said William 8. Pierson died on the 18th day of 
April, 1879, or since the commencement of this suit, or as to whether 
he died leaving a last will and testament wherein he appointed said 
plaintiffs, Rufus P. Spaulding, Samuel H. Allen, Edwin D. Dexter, 
Bennett R. Allen, & Herman R. Coffin, executors thereof, or as to 
whether said Pierson’s will was admitted to probate or said plain- 
tiffs ever entered upon the duties of executors of said Pierson’s will 


or are now or ever have been the executors or acting executors of }: 
the last will and testament of said William 8S. Pierson, or as to 1 x 
whether a copy of said Pierson’s will, with the probate thereof an- ‘i 
nexed or otherwise, was ever filed in the county court of Milwaukee th 
county, Wisconsin. ie 

Second. And further answering said complaint, and as a second i = 
defense thereto and to the whole thereof, the said defendant alleges fe 
and avers that the said several causes of action stated in said com- : 
plaint did not, nor did any or either of them, accrue within the six 


vears next before the commencement of this said action, and that 
none of the causes of action alleged in said complaint accrued 
within six years before the commencement of this action, and that 
this action was not commenced within the six years after the same 
accrued, limited by law for the commencement thereof, and is barred 
by the statute of limitations of the State of Wisconsin. 
Wherefore this defendant demands judgment for the dismission 

of said action and for costs herein. 

DANIEL HALL, 

GEO. W. BIRD, 

Defendant's Attorneys. 


(This answer was duly verified.) 


On the 21st of. August, 1883, the plaintiffs served and filed the 
following amended complaint: 


Amended Complaint. 


Now come the above-named plaintiffs, by Finches, Lynde «& 
Miller, their attorneys, and amend, as of course, their complaint 
heretofore served and filed in the above-entitled cause by making ian 


the following additions thereto, to wit: ® . 
Mirst. After paragraph tenth of said complaint add the following f 
‘ { 4 


allegations: 

Said plaintiffs allege, on information and belief, that the said de- 
fendant, The City of Watertown, and the officers, agents, and citi- 
zens and residents of said city did, subsequent to the first day of 
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March, A. D. 1878, conspire together and with each other, and ever 
since have conspired together and with each other, for the purpose 
and with the preconceived intent and design to defraud these plain- 
tiffs and all other owners and holders of the bonds and coupons to 
such bonds issued by said city, and to prevent these plaintiffs and 
the other holders and owners of said bonds and coupons from ob- 
taining the service of process on said city 
Said plaintiffs further allege, on information and belief, 
5 that each vear since the first day of March, 1875, a mayor of 
said city was elected, as required by law, but said mayor each 
year, with the intent and design as aforesaid, qualified as herein- 
after mentioned and immediately thereafter placed his resignation 
int the hands of the city clerk of said city, to be filed by him in case 
of emergency, and to take effect accordingly. 

Said. plaintiffs further allege, on information and belief, that each 
year since the first day of March, 1873, after the mayor pe mem- 
bers o: the con:mon council had been elected, they and each of them 
failed to qualify until they had assembled together in a secret place 
with locked doors, unknown to the people at large and to these plain- 
tiffs, and with persons on watch to inform them of the approach of 
any person or persons, and then and there, if unmolested, the mayor 
and the members of the common council, qualified as required by 
law, transacted for said defendant city certain necessary business, 
and thereafter immediately filed with the city clerk of said city their 
respective resignations, to take effect immediately, and which resig- 
nations went immediately into effect. 

Said plaintiffs further allege that since the first day of March, 
1873, they have employed attorneys and agents for the purpose of 
ascertaining who was the mayor or acting mayor or chairman of 
the common couneil or chairman of the board of street commis- 
sioners and for the purpose of having process served on said city; 
but owing to said conspiracy, as these plaintiffs are informed and 
believe, since the first day of March, 1875, there has been no mayor 
of said city except each year for a few hours at such secret and con- 
cealed meetings, and the common council of said citv, with the said 
fraudulent intent and design, has failed each year to elect a chair- 
man of said common council, and since said last-mentioned date 
there has been no person who was acting mayor and no chairman 

the board of street commissioners. 

Said plaintiffs further allege that, notwithstanding they have used 
due diligence and have hired attorneys and agents for the purpose 
of having process served on said city, they have been unable to this 
date to serve or have served the summons in this action on the 
mayor of said city or on the person who by law should exercise the 
functions of mayor of said city. 

FINCHES, LYNDE & MILLER, 
Plaintifjs’ Attorneys. 


(This complaint was duly verified.) 


And on January 16th, 1884, the following amended answer, 
verified on the 28th day of December, 18838, was filed : 
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Amended Answer. 


The City of Watertown, the defendant in the above-entitled action, 
by its attorneys, George W. Bird and Daniel Hall, answering the 
amended complaint in said action by this its amended answer, 
alleges and respectfully shcews to the court— 

First. That this defendant, the said City of Watertown, denies 
each and every allegation in the said amended complaint contained, 
except so much and such parts thereof as are hereinafter expressly 
admitted to be true or otherwise specifically answered. 

Second. This defendant admits the residence and citizenship of 
the parties, the corporate character and authority of the defendant, 
and the execution and non-payment by it of the bonds and coupons, 
as alleged in said amended complaint; also that each year since the 
first day of March, 1878, a mayor of said city was elected, as re- 
quired by law. 

Third. But this the said defendant denies, that it has any knowl- 
edge or information sufficient to form a belief as to whether the said 
William S. Pierson mentioned in said amended complaint ever pur- 
chased or became the owner of the bonds set forth in said amended 
complaint or of any or either of them or of the interest warrants or 
coupons therein set forth or of any or either of them, or as to whether 
the said William 8. Pierson died on the 18th day of April, 1879, or 
left a last will and testament wherein he appointed the said plain- 
tiffs executors thereof, or as to whether said Pierson’s will was duly 
proved or admitted to probate, or said plaintiffs ever entered upon 
the discharge of the duties of executors of such will, or are now or 
ever have been the executors or acting executors of such will, or as 
to whether a copy of said Pierson’s will, with the probate thereof an- 
nexed or otherwise, was ever filed in the county court of Milwaukee 
county, Wisconsin, or as to whether the plaintiffs have employed 
attorneys or agents or any or either of them for the purpose of ascer- 
taining who was the mayor or acting mayor or chairman of the 
common council or chairman of the board of street commissioners 
or for the purpose of having process served on said city. 

Fourth. And this the said defendant alleges, that the above-enti- 
tled action was commenced on or about and not before the 19th day 
of June, A. D. 1885, and that, so far from said plaintiffs having diffi- 
culty 'n commencing said action, the summons therein for the com- 
mencement thereof on said 19th day of June, 1883, first issued out of 
said court under the seal thereof, and was thereupon delivered to 
the marshal of said district to be served upon this defendant, and 
that on or about the 26th day of June, 1883, the said marshal made 
the delivery of the copies thereof, as he returned endorsed upon said 
summons, and which is now on file in this action, as this defendant 
is informed and believes, and thaton the 16th day of July, 1883, the 
defendant, by its attorneys, duly appeared in said action and fully 
submitted itself thereafter to the jurisdiction of this court therein ; 
and this defendant further avers upon information and belief that 
suid plaintiffs never until said 19th day of June, A. D. 1883, 
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10 attempted to commence the said action or used any diligence 
whatever to commence the same before said 19th day of June, 


. 1883. 

.. Fifth. And this the said defendant, for a further and separate de- 

4 fense, which it will insist upon to said action and to the whole thereof 

Y and to each and every cause of action set forth in said amended com- 
plaint, avers and alleges that neither the said action nor any of the 

% causes of action averred or set forth in said amended complaint ac- 


( crued within the six years next before the said 19th day of June, 
RY 1855, nor on nor since the day and year last aforesaid; that on or 
i} after and not before the said 19th day of June, 1883, the summens 

it above mentioned was first delivered to the United States marshal 

| for service and to be served on this defendant, and that the same 

a never was or had been delivered to such marshal or to any officer 


or person for service or to be served on this defendant or otherwise 
before said 19th day of June, 1883 ; and this said defendant further 


of action in the said amended complaint stated nor any part thereof 
accrued within six years before the commencement of the said above- 
entitled action; that said action was not commenced nor attempted 
to be commenced before said 19th day of June, A. D. 1883, and that 
the said action was not commenced within the six years limited by 
law for the commencement thereof after the same acerued, and is 
barred by the statutes of limitations of the State of Wisconsin; that 
as to all the bonds, interest warrants, and coupons described in said 
amended complaint and as to each and every one of said bonds, in- 
terest warrants, and coupons, the said defendant saith and avers that 
each and all of said several causes of action in said amended com- 
plaint stated did not, nor did any or either of them, accrue thereon 
within the six years next before the commencement of said action, 
& that the said action and the whole and each and every part thereof 
is barred by the statutes of limitations of the State of Wisconsin. 
GEO. W. BIRD & DANIEL HALL, 
Def't’s Attys. 


Plaintiffs thereupon demurred to defendant’s defense of the stat- 
ute of limitations; which demurrer is as follows: 


Demurrer. 


Now come the above plaintiffs, by Finches, Lynde and Miller, 
their attorneys, and demur to the defense in the defendant’s amended 
answer contained, to wit, to the defense of the statute of limitations, 
for the reason that it appears upon the face thereof that it does not 
state facts sufficient to constitute a defense. 

FINCHES, LYNDE ann MILLER, 
Attorneys for Plaintiffs. 


2—201 
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Decision of Court. 


Bunn, Jd.: 

This is an action brought upon three several bonds and interest 
coupons issued by the city o f Watertown, June 1, 1856, to the Mil- 
waukee and Madison Railroad Company. ‘The bonds became due 
January 1, 1877, and the summons was issued on June 19, 1885. 
To avoid the plea of the statute of limitations, which would other- 
wise appear upon the face of the complaint to have run upon the 
bonds and coupons, the plaintiffs set out at considerable length facts 
which it will not be necessary to recite here in detail, but which 
are intended to show that the plaintiffs have been prevented from 
bringing their action sooner by the fraudulent action of the officers 
of the defendant city, and especially of the mayor and common 
council in assembling together after their election in each year and 
transacting some necessary business for the city, in a secret place 
with closed doors, unknown to the plaintiffs and the people at large, 
and with persons on watch to inform them of the approach of any 
person and then filing their resignations, which by law took effect 
immediately. In brief, that the “pl: untiffs have used due diligence 
to obtain service of the summons, but have been prevented by the 
fraudulent acts of the officers of the defendant city. 

The defendant denies these allegations and as a separate defense 
sets up the statute of limitations, to which plea the plaintiffs demur ; 
and the question is whether these facts take the case out from the 
opel ration of the statute. 

The limitation applicable to the case is found in sec. 1, chap. 53, 
General Laws of Wis. for 1872, which is as follows: “No action 
brought to recover any sum of money on any bond, coupon, interest 
warrant, agreement, or promise in writing made or issued by any 
town, county, city, or village, or upon any installment of the prin- 
cipal or interest thereof, shall be maintained in any court unless 
such action shall be commenced within six years from the time 
when such sum of money has or shall become due.” * * * 

There are — exceptions to the operation of the statute con- 
tained in the laws of Wis sconsin, is 

Ist. When the ‘ofend: int is out of the State. 

2d. When defendant is an alien subject or a citizen of a country 
at war with the United States. 

38d. When the person entitled to bring the action is insane or 
under age cr imprisoned on a criminal charge. 

4th. Where the commencement of an action has been stayed by 
injunction or statutory prohibition. 

[t is also provided that where the action is for relief on the ground 
of fraud the cause of action shall not be deemed to have accrued 
until the discovery by the aggrieved party of the facts constituting 
the fraud. | 

[t is not claimed that the exception to the statute relied upon by 
the plaintiffs in this case is found in the statute itself, and the ques- 
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tion is whether there are any exceptions not found in the statute 
that can be recognized by the court. 

In examining a great many adjudged cases under similar statutes 
I find the prevailing ruling to be that, the language of the statute 

being general, it must receive a general construction. Per- 
12 haps it would be more logical to say that, the language of the 

statute being perfectly clear, it is wholly unnecessary to call 
in the aid of construction to ascertain its meaning, and that it is 
the duty of the court to enforce the law as it finds it and not to un- 
dertake to engraft upon it exceptions and conditions that the Legis- 
lature has not seen fit to put into it. The law is clear and intelli- 
gible, and by its express terms applies to all cases not falling in one 
or other of the excepted cases. 

It should therefore be faithfully applied by the courts so as to 
make the statute, which is one of repose, uniform and certain in its 
operation, aud not made to depend upon some complicated issue of 
fact or of fraud created by the pleadings foreign to the purposes of 
the law. 

If the court can put one exception into the statute not found 
there it can more, and no litigant could know with any certainty 
whether his case would fall within the statute or not; and the duty 
of the court is rendered all the more certain, if that were necessary, 
by the fact that certain express exceptions are contained in the 
statute, which is a clear implication against any other exceptions 
being made. 

The inquiry under a plea of the statute of limitations is always 
properly limited to a few simple topics as— 

1. When did the cause of action arise? 

Manifestly, in a case like this, when the bond or coupon fell due 
and was not paid, though it is claimed by the plaintiffs that it did 
not arise so long as the plaintiffs were deprived by the action of the 
defendant’s officers from getting service on the mayor. 

By the same contention, if the maker of a note should conceal 
himself for a week after his note fell due, so that summons could 
not be served upon him, the cause of action would not arise until 
he should come out from his hiding place, so that service could be 
had. 

Nobody is eapable of maintaining such a proposition. 

2. How long a period has elapsed from the time the cause of 
action arose to the time when suit was commenced * 

By limiting the inquiry to these simple questions, which was, no 
doubt, the intention of the Legislature, the application of the statute 
is made eertain and uniform and its effects salutary. 

See the following cases : 

Dupleix vs. De Koven, 2 Verm., 5-40. 

Hall vs. Weybourn, 2 Salkeeds, 420. 

Beckford vs. Wade, 17 Vesey, 87. 

Hunter vs. Gibson, 1 Hurlstone & Norman, 459. 

Brown vs. Howard, 4 Moore, 508. 

The Imperial Gas-Light and Coke Company vs. The London 
Gas-Light Co., 18 Jurist, 497. 
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Madison, Wis., on the 2nd day of December, 1884, at the opening of 


court on that day, Or aS soon thereafter as counsel can be heard, for 


judgment in favor of the defendant and against the plaintiffs herein. 


Dated November 14, 1854. 
Yours, «c¢., GEO. W. BIRD 
D. HALL, 
Di fendant’s Attys, 


14 The affidavit referred to is as follows: 


George W. Bird, being duly sworn, doth depose and say that he 
is one of the attorneys for the defendant in the above-entitled ac- 
tion; that on the 26th day of August, 1884, the plaintiffs’ demurrer 
to the defendant’s plea ol f the statute of limitations herein was over- 
ruled by this court and the plaintiffs allowed twenty days in which 
to file such new or further pleading as they might be advised would 
be proper, and in default thereof judgment was ordered to go rn 
the defendant ; that no new or further pleading has been filed herei 
or served on said defendant’s attorneys or either of them, except an 
amended complaint was served on said defendant’s attorneys on 
the lith day of September, 1884, and withdrawn by plaintiffs on 
the 15th day of September, 1884, and the said plaintiffs are now in 
default herein for not filing or serving a new or further pleading 
herein. 

GEO. W. BIRD 

Subseribed and sworn to November 15th, 1854. 

Thereupon, on the 2nd day of December, 1884, the following judg 
ment was entered in favor of defendant against plaintiffs : 


Judgment. 


A copy of the summons In the above-entitled action havi ng been 
delivered by the marshal on the 26th cr of jane 1883, to the city 
clerk, city attorney, and the last elected chairman of the baand-oe 
street commissioners of the defendant city, and the defendant having 
on the 16th day of July, 1883, served on plaintiffs’ attorneys a writ 
ten notice of appearance and demand of the copy of the complaint, 
and having then and thereby duly appeared, by its attorneys, Geo. 
W. Bird and Daniel Hall, and the plaintiffs having thereafter duly 
served and filed their complaint, and the defendant having there- 
after duly served and filed its answer to said remapbelat pleading, 
among other things, that this action was not commenced within the 
six years limited therefor by the statute of limitations of the S state of 
Wisconsin, and is barred by said statute, and the plaintifts having 
thereafter duly served and filed an amendment to shows said com- 
plaint, wherein they allege certain facts in avoidance of defendant's 
said plea of the statute of limitations, and the defendant having 
thereafter duly oad and filed its amended answer to plaintiffs’ 
complaint as thus amended, wherein defendant pleads, among other 
things, that this action was not commenced within the six years 


eer 


Serie 
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limited therefor by the statute of limitations of the State of Wais- 
consin, and is therefore barred by said statute, and the plaintiffs 
having thereafter duly served and filed their demurrer to the de- 
fendant’s said plea of the statute of limitations contained in its 
said amended answer on the ground that said plea did not state 
facts sufficient to constitute a defense, and the issue thus joined by 
said demurrer having been duly brought to trial at the June term 
of this court for the year 1884, and having then been tried by the 
court without a jury, and the court having then found and de- 
cided said issue in favor of the defendant, and having overruled 
plaintiffs’ said demurrer and allowed them twenty days in which to 
file such new or further pleading as they might be advised would 
be proper, and in default thereof ordered judgment to go 

for the defendant, and the defendant having, on the 
15 19th day of November, 1884, duly served on plaintiffs’ attor- 

neys notice of application for judgment, together with an affi- 
davit showing that no new or further pleading had been filed by the 
plaintiffs, and the said application having duly come on to be heard 
on the first day of the December term, 1884, of this court, to wit, on 
the 2nd day of December, 1884, and no one appearing to oppose the 
same, and it appearing that no new or further pleading has been 
filed by the plaintiffs, and that the defendant is entitled to judg- 
ment herein upon the said issue of law: 

Now, therefore, on motion of George W. Bird and Daniel Hall, 
attorneys for the defendant, it is adjudged that this action was not 
commenced within the six years limited by law for the commence- 
ment thereof and is barred by the statute of limitations of the 
State of Wisconsin. 

And it is further adjudged that the plaintiffs take nothing by this 
action, and that the defendant go thereof without day, and that the 
defendant, The City of Watertown, do have and recover of the plain- 
tiffs, Rufus P. Spaulding, Samuel H. Allen, Edwin D. Dexter, Ben- 
nett R. Allen, and Herman R. Coffin, as executors of the last will 
and testament of William S. Pierson, deceased, the sum of thirty-one 
dollars and fifty cents, its costs and disbursements of this action as 
duly taxed, and that it have execution therefor. 

Dated Madison, Wisc., this 2nd day of December, A. D. 1884. 

sy the court: 


Fk. M. STEWART, Clerk. 
From this judgment this writ of error was taken. 


16 [Endorsed:] Supreme Court U. S. 1888, Oetober term. 
No. 201. Rufus P. Spalding e¢ al., pl’ffs in error, vs. The City 
of Watertown. Agreed record. 
[Stamped:] Office Supreme Court U. 8. Filed Oct. 20, 18838. 
James H. McKenney, clerk. 
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OF THE 


UNITED STATES 


OCTOBER TERM, 1888. 


NO. 201; (also Nos. 197, 198, 199 and 200. ) 


RUFUS P. SPAULDING, SAMUEL H. ALLEN, 
EDWIN D. DEXTER, BENNETT R. ALLEN, 
and HERMAN R, COFFIN, Executors of Wm. 
Pierson, Deceased, 

Plaintiffs in Error, 
Vs. 
THE CITY OF WATERTOWN, 


Defendant in Error. 


- BRIEF NO. 2 OF DEFENDANT IN ERROR. 


DANIEL HALL, 
GEORGE W. BIRD, 


Attorneys for Defendant in Error. 
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SUPREME COURT 


OF THE 


UNITED STATES 


RUFUS P. SPAULDING, SAMUEL 
H.ALLEN.EDWILN D. DEXTER. 
BENNETLER. ALLEN, and HER- NO. 201: 
M-AN- R, COFFIN Exeeutors 9 of (also 
Wim. Pierson, Deceased, Nos. 197, 198, 

Platntitfs in Error, | 199 and 200. ) 
VS. 
THE CITY OF WATERTOWN, 
Defendant in Error. 
BRIEF NO. 2 OF DEFENDANT IN ERROR. 


We deem it important to make the Court aequaint- 
ed with the exact facts which underlie this whole Wa- 
tertown debt controversy to enable it to determine upon 
the remedy to be a, plied. 

Chapter 123 of the laws of Wisconsin of 1853 au- 
thorized the said city to issue 880,000 of ten-year 8 per 
cent. semi-annual interest coupons bonds as a loan of its 
credit to the Milwaukee and Watertown R. R. Co.; and 
Chapter 127 of the private and loeal laws of 1556 author- 
ized said city to issue as a loanof its credit to the Chic- 
ago, St. Paul & Fond du Lae R. RB. Co., S?00.000 and to 
the Watertown and Madison R.R. Co., $200,000 more, of 
20 year 8 percent. semi-annual interest coupon bonds- 
all of said S480,000, of bonds were by the terms of said 
acts to be issued only upon a majority vote of the legal 
voters of said city in their favor. All these bonds were 
actually issued against the utmost efforts of a large 
share of its taxpayers, and would now, including prinei- 
pal, interest, and interest upon coupons, judgments, and 
costs exceed 83,000,000, if no part of it had been paid. 


= > EAE LAAT IC ™ wn 8S ee we = 


Sut the reeord, pages Ll and 12 in Rees vs. City of 
Watertown, 19 Wal. LO7, cited here by both parties. 
reveals more exactly the real situation. ‘That was an 
equity ease, and the uncontradicted answer verified 
ebruary 12th, 1872, there says: 

“This defendart further answering, admits that said 
city contains a population of 7,553, inhabitants; that the 
entire assessment of the personal and real yroperty on 
said city for the year 15870, was S1.245.625, of which 
£951,580 was for real, and $264,045 was for personal 
property; that the entire assessment of real and person- 
al property in and for said eity fer the year L871 was 
$1,097 945.00, of which amount $867,005.00 was for real, 
and $230,935.00 for personal property, and this defend- 
ant denies that the assessment of real and personal 
property for the said years 1870 and 1571, inand for said 


city, exceeded, or differed fromthesums above stated mm 


this answer.” 

“This defendant admits that the outstanding bonds 
of said city amount to S260,000 principal, with interest 
at the rate of S per cent. per annum thereon, secured by 
interest warrants or coupons to the said bonds attached 
from the date of said bonds, whieh makes the indebted- 
ness Of said city on said bonds and coupons at the time 
of verifying this answer $750,000, of whieh sum = &550.- 
O00 is already matured and past due.” 

“This defendant further shows that prior to 1856, 
the said eity had outstanding 880,000 of eight per cent. 
bonds: that, under said aet of 1856, it issued $400,000 
more of bonds, ana about the same time about &25.000 
of what are termed improvement bonds, That the only 
voting ever done as to issuing the bonds of 1856. wes 


uncer an ordinance of said city, whieh afforded no pro- 


—_— 


tection against illegal voting; that the voting thereon 


was largely done by non-residents of said city, Colsist- 
Ing ofa large foree of railroad laborers. then thrown 


out of employment on the road now running from Wa- i 


tertown to Portage City.” 

“Thatthe amount of said bonds was so mueh in 
excess of the resources and ability of said eity to pay, 
that they ecmmanded but asmall fraction of their par 
value ic. the market. and that said complainant proba- 
bly never gave more than twenty percent. of the princi- 
palof said bonds for the same; that it was originally 
supposed and provided that the railroads were to pay all 
of said bonds, but that by foreclosure and sale of the 
railroads the whole burden of said debt is left upon said 
city, which itis impossible for it to pay.” 

“This defendant further shows that it has settled, 
discharged and procured the discharge and settlement 
of two hundred and thirty thousand dollars of principal 
of said bonds and the aeerued interest thereon; that it 
has levied taxes to pay all sums of money necessary to 
effect such compiomise, and is ready to compromise and 
settle all outstanding bonds and judgments, at as high 
arateas ean be parc or collected of the people of Water- 
town.” 

“This defendant further shows that the only reason 
why citizens of Watertown have refused in some in- 
stances to accept or hold oftice, is because they would 
at onee be involved in litigation, and harrassed for not 
doing what could not be accomplished.” 

[t is now over 17 years since said answer was verl- 
fied and said facets laid before the court. Hence the 
past due principal and interest of said debt, with its in- 
terest-bearing coupons now exceeds the assessed value 


of all real and personal property of the eitizens of said 


city. The amounts since paid are what remained of 


(* 


sald improvement bonds, and some $42,000 of com- 
promise R. R. bonds under Chept. 72 of the P. and L. 
Laws of 1870, nearly all issued prior to said 12th of 
Feby. 1872, soon after which, all plans of further settle- 
ments were broken up, by the persistant refusal of 
nearly all the rest of the bondholders to accept the 
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eity solfer of conupromise, or to hame any terms of settle - 


ment short of principal, interest and costs. 


The said debi, being all now due, it all equally cle- 


mands immediate payment. Suppose we say we will 
pai ald proceed tO assess, levy and eollect the whole 
amount The tirst effeet would be, that before we 
could get ready to make the assessment all personal 
property would fly from the sweeping confiseation be- 
yond the reach of the assessor or tax gatherer. The 
back of all industry would be broken, and the tax 
then to be levied on the real estate would be equal to the 
highest price at which it could ever have been sold. In 
other words it would all be so ineumbered with this tax 
levy, as to be utterly worthless in the hands of its pres- 
entowners or of any purchasers, especially so, as all in- 
dustries would be annihilated. If some of the more for- 
tunate ones eould pay, they would be at once swamped by 
the inability to pay, of widows, orphans, the unfortunate, 
and especially of that large class of small property hold- 
ers whose modest homesteads are the slow accumulation 
of a lifetime, andwho cannot repurchase them. And 
this tax levy coming again and again, there is no wealth 
at Watertown, which it would not readily exhaust. In 
the presence of this debt the citizens of Watertown are 
helpless. It but illustrates a correet maxim of finance, 
that no municipal debt is worth more than what a rea- 
sonable tax will pay, beeause excessive taxation, de- 
strovs the very basis of all taxation. 

Plaintitfs in Error seem to intinzate in their brief. 
that there is something wrong, or that it isa fraud on 
the part of the eity. for its mMAayor TO resion. 

Dut they must take thetr stand upoh one of these 
two propositions. 

Ist. Lhatsueh resignations are legal, and proper, 
and as free from all fraud as if Is for their counsel to 
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Or, 2nd. That the resignation is an actua! attempted 
fraud on Plaintiffs in error, and therefore illegal and 
void. 

If the former be their position, then the bondhold- 
ers have nothing to complain of. It was a risk they 
took, when for a trifle they bought bonds issued so much 
beyond the ability of the city or its people to pay, that 
they well knew that somebody would have to be fearful- 
ly oppressed, wronged, and robbad, before they could 
get their money. 

But if the latter be their position, they certainly 
have no ground of complaint. For the attempted re- 
signation being wrong, illegal and void, they had only 
to serve their summons the sameas if no resignation had 
ever been attempted If this be the correct view, it 
would put an end to all of these five cases involving the 
statute of limitations, by an aflirmance in every case of 
the judgment of the court below. 

dut the Revised Statutes of Wisconsin of 1849 (in 
foree when these bonds were issued in 1893 and 156), 
subdivision 4 of See. L of chap. 11, authorizes the may- 
or to resign to the officers authorized to order a new 
election, and subdivision 2 of See. 2 of same Chap. va- 
eates his office at once upon his resignation. Said 
city’s charter of 1856, (Chap. 327, See. 6 P. and Ll. 
Laws of 1986} provided that “all elective officers, except 
Justices of the Peace and aldermen, shall, wu/ess ofher- 
wise provided, hold their respective offices for one year 
and until their sueecessors are elected and qualified.” 
Now as it was then otherwise provided as above, in ef- 
fect, by the general statute, that the office of mayor 
should become vacant, ipso facto, upon filing his res- 
ignation, there has been no material change of the 
charter in this respect. Hence Plaintiffs when they 
took the bonds in suit, took upon themselves the risk 
of citizens, voluntarily, taking and holding the offices. 

This identical] question was before this court in 


6 
Rees vs. The city of Watertown 19 Wal. 107, and was the 
sreat burden of the complaint, sought there to be over- 
come by the equity powers of this court. It was not 
the object of the law to have the mayor’s office vacant, 
but to induce its acceptance, ample provision being 


made to fill vacancies. This court there recognized the 


validity of these laws and said. “The remedy in law 1s 


adequate and perfect. The difficulty is in its execution 
only.” 

[In considering this case of such serious import to 
said city and to its citizens, there is another proposition 
which deizands attention. in Rees vs. The City of Wa- 
tertown supra, and also in the unreported case of Hew- 
ett et. al. vs. the same, the question came directly before 
this court whether the citizens of Watertown owed this 
debt, and this court in both cases most emphatically 
held that they did not. Hence itis the debt solely of 


the legal entity known as the city of Watertown, con- 
sisting of its powers of government and to levy taxes 
through its citizens volunteering to accept, retain and 
execute the offices for that purpose. Hence there is 
no obligation, moral or legal upon any eitizen who 
never consented to this debt to do anything by whieh 
he or his fellow citizeus shall owe or — have to pay any 
part of it, especially in view of iis destructive magni- 
tude and viliianous origin. 

In 1874 the people of Wiseonsin adopted an 
amendment to article XI of their constitution, which 
prohibits the contraction of municipal debts, beyond 
five per eent. of the assessed value of the property with- 
in the municipality. ‘his now shields the citizens of 
our state from further wholesale munieipal robbery. 
But still the pitiless storm beats on Watertown, from 
Which its people’s only shelter is the decision of this 
court in Rees ys. The City of Watertown, supra. 


With the foregoing explanations we proceed to 


” 
Cae 


of iw 


argue Nos. LY? and 201 of these eases, which in all es- 
sentials, are alike. 
3 

The summons in this action tit issued out of the 
court below to the U. S. Marshal on the 19th day of 
June A. D. 1883, Fol. 3 of printed record. This was 
almost six months after the six years statute of limita- 
tions had ren upon the last maturing causes of action 
sued on, and set out in the complaint. The answer or 
plea of the statute of limitations, found at Fol. LO and 
also ‘printed in’full at the end of this brief, avers 
“that neither the said action nor any of the causes of 
action in the said amended complaint stated nor any 
part thereof accrued within six years before the eom- 
mencement of the said above entitled acuion, nor within 
six years before said 19th day of June, 1585.) That satd 
action was not eommeneed, Mor atlempted lo he COllL- 
menced before said 19th day of June, 1883," thas not 
obly interposing the bar of the statute, but negativing all 
pretended diligence on the part of Plaintiffs to commence 
the action sooner. All this Plifs’. general demurrer ad- 
mits to betrue. Fol. 10, page 9, Butthere is no aver- 
ment of any effort to obtain service before the six years 
bar of the statute had taken full effect. The allegation, 
that sinea the Ist day of Mareh, 1855, they have employ- 
ed agents and attorneys for the purpose of ascertaining 
who was the mayor, &e., (last of Fol.$) is no averment 
that this was done before the Ith day of June, LS%5. 


But what did tnese agents and attorneys ever do? 

The Jast paragrféph, Fol. 8, is a fine example of vague- 
ness in pleading, when the pleader has very little basis 
for whatbe hastosay. Itisthe fair inference that the 

diligence and employmant of agents and attorneys re- 
late to about the 19th of June, L1S83, for how eould they 
do anything to get the proeess served on said city before 


it had ever beenissued. Very soon after the attempted 
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service the defendant appeared and answered. Folio 3. 
What right has Plaintiff to claim: that he has been dih- 
sent to have the Court get jurisdiction of Defendant 
before he has procured the issue of a summons, so that 
he may have a chance to get service, or allow Defendant 
to voluntarily appear, as it did in this case very soon 


after the attempt to serve was actually made. 
if 


But Plaintiffs allege that fraud defeated the service 
of the process which had never issued until some six 
months after the action was barred as aforesaid. There 
is no law requiring any person to accept or retain the 
ofiice of.mayor, and the right to resign we have shown 
above. Neitheris there any law requiring the common 
council to meet openly, nor to give Plaintiffs or the 
public at large notice of their meeting; and there is no 
averment that the place and time of the meeting was 
not known to many persons. Every act of the officers 
and citizens complained of was legal. This debt isa 
matter of vital public interest at Watertown, and the 
conspiracy charged, is but the exercise of the constitu- 
tional right (See. 4 of the Ist article of the constitution 
of Wis.) of every citizen of said city to peaceably as- 
semble and discuss the subject of this debt, whieh he 
don’t owe, and devise measures by which he shall nst 
owe it, and by which it shall not harm him or the pub- 
lic interests, and denounce the dishonesty by which it 
was fastened on the city. Besides if any citizen of Wa- 
tertowu has done Plaintiffs auy wrong, or defrauded 
them of any right, they have their redress, by action 
against him, for the injury. That no real conspiracy is 
alleged, the definition of what it takes to constitute a 
conspiracy plainly shows. For “a conspiracy is a com- 


bination of two or more persons to accomplish, by a con- 


eerted action. some criminal purpose, or to aecomplish 


4 


— 


some purpose not in itself criminal, by unlawful or 
criminal means.” 

The corporation having no property of its own is 
incapable of any such conspiracy, and its citizens in 
public and private have the right to take such measures 
for their own and the public safety as the exigency may 
demand, and transact the “certain necessary business,” 
complained of in these amendments to the complaint. 


Fol. 7, page 7. 


[Tf 


Case No. 199 is practically like said Nos. 197 and 
201, as to first legal attempt at service not being made 
until the 19th day of June, 1883, some six months after 
the bar of the statute was complete on every cause of 
action stated in the complaint. The summons in the 
name of the deceased Elijah W. Carpenter and the liv- 
ing Edwin I. Knowlton, bears the date of January 9th: 
1878, Fol. 6. 
to serve it until Dee. 25rd, 1882, nearly five years after- 


But no effort appears to have been made 


wards, Fol. 7, and then said Carpenter had been dead 
nearly a year and four mouths, he having died Sept. Ist, 
1881. Fol. & And this whole proceeding was a nullity. 
(Fol. 8, at the bottom of page 4). And even Plaintiffs’ 
attorneys do not appear to have been informed of his 
decease until about the time, June 19th, 1885, when 
they untertook to revive the suit which had never exist- 
ed. Fols. 8,9 and 10. Hence we say that the first leyxal 
attempt to commence the suit did not precede the last 
It well illustrates Plaintiffs and their at- 


torneys want of diligence, and why they now seek to de- 


named date. 


pend on mere hearsay, that Plaintiffs attorneys do not 
appear to have known anything of Carpenter’s decease 
for well nigh two years after it occurred. We think this 
No. 199 is substantially in the same situation as said 


Nos. 197 and 201, no real attempt having been made to 


LO 


commence it before the 19th day of June, 1883, nearly 


six months after the bar of the statute had taken full 


effect. 


is 


About all of the foregoing reasoning we think, ap- 
plies equally to eases numbered 198 and 200. But 
in addition thereto, in these two eases, the Plaintiffs had 
ample opportunity to have commenced their action, in- 
dependent of all they complain of in their amendments 


to their complaints, all modeled upon the same plau in 
every one of the five cases. This more distinctly ap 
pears from oar briefs in the last two mentioned cases. 
V. 
Dut Plaintiffs in error, state, or assume on pages 
Ll, 24 and 34 of their brief, that Defendant's answer or 
pleas of the statute of limitations, admit each and every 
allegation of their amendments to their complaints, al 
though in other parts of every one of Defendant’s an- 
swers, each and every allegatien of the said amend- 
ments, intended to take their cases out of the statute of 
limitations, is traversed and denied, except the single 
averment of the annual election of a mayor for said 
eity. ‘This is a three-fold mistake, and the fundamental 
error upon which they have staked everything in all 
these five cases. | 
Under the practice which preceded the code, Plff’s 
could reply, to the plea of the statute of limitations, any- 
thing that would take their case out of the bar of the 
statute, and Defendant could take issue on the reply by 
rejoinder. This formed a separate and distinct issue to 
be tried. Wood on limitation, See. 7. 
od. Chetty’s Pleadings, 1160 and 1220 to 1295. 
The sole question here is as to the suflicieney of 
the plea of the statute of limitations, Plaintiffs’ derour- 


rer admitting all its averments to be = true. 


wo 


— 

Lhe rule of the law is, that the plea of 
the statute in the words of the statute, or in equivalent 
words, as here, is sufficient, and puts the Plaintiffs to 
their proofs. By so pleading, in the language of the 
court, in the People vs. Aruold, 4th N. Y., 508, at pages 
O11-12, “the words of the plea cover just as much 
ground in the answer as they do in the statute. They 
mean the same thing in both places. The defendant 
has pleaded the fact on which, by law, the bar of the 
statute depeuds, instead of pleading the evidence of the 
fact, and until good pleading shall be made unlawful 
the answer must be held sufficient.’ 


2. Greenleat’s Evidence See. 43 


The code pleading of Wis. is borrowed mainly from 
the equity system, which permitted a Deft. to plead to 
one portion of acomplaint and demur to another, and 
answer toa third part. Ist Barber’s Chancery Practice 117. 
The code pleading if possible is still more flexible, 
allowing as many different defenses as a Defendant may 


have, and even, of inconsistent defenses. 


To illustrate our position, suppose PIffs. instead of 


the allegations of their amendments, had iB verred ip Bent 


their place that an actual state of war had, prevented 
the commencement of these five actions, and in analogy 
to the former practice, Deft. had stood by its pleas of 
the statute of limitations, and had also put in issue the 
allegations of the existence of war, demurrers to the 
pleas of the statute would be overruled of course, and if 
the cases were to be sent back from here, it would not 
be with directions to enter judgment for Plff's, but at 
most to try the issue on the new matter on distinet and 
separate issues onsaid amendments. Wis. system of 
special verdicts, Sees. 2857-8, R. S.,would be well adapted 
tosuch trials. But as in the cases at bar the actual new 
matter therein set up, fully answered and denied, is 


- 12 


not, as we think, for the reasons stated, well pleaded, we 
> « aX | mee | i 


believe no such result can follow. But certain it is that 
the plea of the statute of limitations has not turned 
Deft’s. most emphatic denials of ihe averments of the 


amendments to the complaints into an admission of 


their truth. 
DANiEL HALL, 
GEO. W. BIRD, 
Attorneys for Deft. in Error. 
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NO. 201. 


U.S. SUPREME COURT, 
RUFUS P. SPAULDING, ET. AL.., 


Plaintiffs in Error, 


vs, 

THE CITY OF WATERTOWN, 
Defendant in Error. 

The following copy of the plea of the statute of limi- 
tations is made inthis ease to call special attention to 
the part in italics under the demurrer to it. Tol. 10 of 
record. 

“Rifth. Andthis, the said defendaut, for a further 

and separate defense, which it will insist upon to said 
action and to the whole thereof, and to each and every 
eause of action set forth in said amended complaint, 
avers and alleges that neither the said action nor any of 
the causes of action averred or set forth in said amended 
complaint accrued within the six years next before the 
suid 19th day of June, 1885, nor on nor since the day 
and year last aforesaid; that on and afterand not before 
the said 19th day of June, 1883, the summons above 
mentioned was first delivered to the United States Mar- 
shal for service and to be served on this defendant, and 
that the same never was or had been delivered to such 
marshal or to any oflicer or person for service or to be 
served on this defendant or otherwise before said 19th 
day of June, 1885; and this said defendant further avers 
andalleges that neither the said action or any of the 
causes of action in the said amended complaint stated, 
nor any part the reof accrued within six years before the 
commencement of the said above entitled action; tha 
serd action was not conmenced nor atte mipled to be com- 
menced before satd VBth day of June, 1SS5, and that the said 
action was not commenced within the six years limited 
by law for the commencement thereof after the same ae- 
cerned, and is barred bythe statutes of limitation of the 
State of Wisconsin; that as to all the bonds, interest 
warrants and coupons described in said amended com- 
plaint, and as to each and every one of said bonds, inter- 
est warrants and coupons, the said defendant saith and 
avers thateach and all of said several causes of action 
in said amended eomptiaint stated, did not, nor did any or 
either of them, accrue thereon within the six years next 
before the commencement of said action, and that the 
sald action, and the whole and eaeh and every part 
thereof, is barred by the statutes of limitation of the 
State of Wisconsin. 

GEO. W. BIRD anxnp DANIEL HALL, 


Defendant's Attorneys.” 
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OCTOBER TERM, Lsss. 


No. 


SPAULDING, 
BENNETT 
EXECUTORS OF 


DECEASED, 


THE CITY OF 


SAMUEL H. ALLEN, 
R. 


’ 


201. 


‘Ss. 


WATERTOWN, 


ALLEN 


Cour of ¢ United S 


AND 


WILLIAM S. 


Plaintiffs on 


Defenda nt in Hrror. 


States. 


KDWIN 


HERMAN 


PE 


BRIBF OF DEFENDANT IN BRROR. 


ARSON. 


Hrror. 


GEO. W. BIRD, 
DANIEL HALL. 
Attys for Deft. in Hrror. 
DEMOCRAT PRINTING COMPANY, PRINTER Vis 
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Supreme Court of Cited States. 


ee 


OCTOBER TERM, 188s. 


No. ZO1. 


RUFUS P. SPAULDING, SAMUEL H. ALLEN, EDWIN 
D. DEXTER, BENNETT R. ALLEN ann HERMAN 
t. COFFIN, ExeEcurors oF WILLIAM S. PEARSON. 
DECEASED, 
Plaintiffs aT Hrror 
vs. 


THE CITY OF WATERTOWN, 
Defendant in Error 


—_~- + — — - . — -~- — — - —— —— — — . 


BRIEF OF DEFENDANT IN ERRO.-. 
STATEMENT OF CASI. 


On the 19th day of June, 1883, a praecipe for summons 


’ rams 
Of which 


fp 


was filed, and a summons issued herein, copie 
summons the marshal delivered to the eity clerk, city 
attorney, and ‘‘last elected chairman of the board of 
street commissioners of said city,” on the bth day 
of June. 1883, the office of mayor being vacant. There- 
after the defendant duly appeared and demanded a copy of 
the complaint which was duly served on defendant's 


Brae. 
Ce). ‘ 


attorneys and was filed August i, ! 


‘ ‘ : , 
24, { Dede. 


The complaint contains twenty-four causes 


twenty-one of which are upon LWentv-one COUDOTS OT S40, 


each, attached to three bonds issued by the city, June 1, 
1856, to aid in the construction of the Watertown & Mad- 
ison railroad, and the other three are upon the three bonds. 
The first of the twenty-one coupons became due July Ist, 
1873, and the last July Ist. Is7é: and the three bonds became 
due each of them January Ist, Isv?. (Pages 1 to 5 of 
record.) The defendant’s answer, duly filed and served 
pares Sand 6 of record) pleads asa second defense ,the 
six vears’ statute of limitations of Wisconsin. 


On the 2istof August. 1833, plaintiffs served and filed an 
amendment to their complaint, wherein certain allegations 
are made on information and belief to avoid the plea of the 
statute of limitations (pages six and seven of record). The 
amendment contains: 

Kirst: A general allegation, that since March 1, 1875. de- 
fendant, its officers, agents, citizens and residents, have 
conspired together for the purpose and with the precon- 
ceived intent and design to defraud the plaintiffs and all 
other owners of its bonds and coupons, and to prevent the 
plaintiffs and such other owners from obtaining the 

ervice of process. 

Second: The specific allegation that each year since 
March 1, 1883, a mavor of said city has been duly elected 
but, with such intent and design, said mayor each year 
qualified and immediately thereafter placed his resignation 
in the hands of the city clerk, to be filed by him in case of 
emergency, and to take effect accordingly. 

Third: That the mayor and aldermen. each year since 
March 1, 1873, failed to qualify until they had assembled 
together in a secret place, with locked doors, unknown to 
the people at large and to plaintiffs, and with persons on 
watch to inform them of the approach of any person or 
persons, and then and there if unmolested. duly qualitied. 

ransacted certain necessary business for the defendant, and 
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immediate:y thereafter filed with the citv clerk their resig- 


nations, which took effect Immediately. 


Fourth: That since March 1, 1873, plaintiffs have em- 
ploved attorneys and agents for the purpose of ascertaining 
who was the mavor, acting mayor, chairman of the council, 
or chairman of the board of street commissioners, and for 
the purpose of having process served on said city, but ow- 
ing to said conspiracy since March 1, 1873, there has been 
no mavor, except each vear for a few hours, at such secret 
and concealed meetings, and the common council, with 
such fraudulent intent and design, has failed each year to 
elect.a chairman of said common council, and since March 
lL, IS7v3, there has been no person who was acting mayor. 
and no chaiman of the board of street Commissioners. 

Fifth: That notwithstanding plaintiffs have used due 
diligence and have hired attorneys and agents for the pur- 
pose of having process served on defendant, they have been 
unable to serve or have served the summons in this action 
on the mavor of said city, or on that person who by law 
should exercise the functions of mayor of said city. 


Thereafter, and within the time allowed by law therefor, 
the defendant served and filed its amended answer to the 
amended complaint. Pages to of record. In this amended 
answer the defendant denies the allegations of the com- 
plaint made tn avoidance of the statute of limitations, and 
alleges affirmatively that the action was commenced on or 
about, and not before, June 19, 1885; that the summons 
was then first- issued and delivered to the marshal to be 
served and the marshal delivered copies thereof June 26, 
I883, to certain city officials, and the defendant duly ap- 

peared July 16, 1883; *‘and this defendant further avers. 
7 upon information and belief, that said plaintiffs never, until 
said 19th dav of June. A. D. 1885, attempted to commence 
the said action, or used any diligence whatever to commence 
the same before said 19th day of June, 1883." 

The defendant also pleads in said amended answer the 
six years’ statute of limitations, and to this defense the 


plaintiffs demurred as follows: 
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The facts stated in the amended complaint don 
} _ E oul ’ 4 £4 oa ip * 4 , 
the PuUnnInNYe OT The statute or rimitations. 


This-question we have discussed at lengt! 


} y . ‘ale oth 


the case of Henry Amu and Gustavus Hoppenst 


| 


the City oO] 


f “ 


not purpose to repeat the argument here, or do 


merely 


refer the court to our bmef in that case. 


Watertown. No. 1LO7. on this enlenda 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TER™, 1s, 


No. 198. 


EDWIN F. KNOWLTON, INDIVIDUALLY AND AS EX- 
KCUTOR OF ELIJAH W. CARPENTER, DECEASED, PLAIN- 
TIFF IN ERROR. 


¢ US. 


THE CITY OF WATERTOWN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF WISCONSIN 


Sal BL Ae 


FILED NOVEMBER 9, 1885. 
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EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 1 


] Transcript of Record from Circuit Court of the United States for 
the Western District of Wisconsin. 


Supreme Court of the United States. 


Epwin F. KNow.tron, Ixecutor of the Last Will and Testament of 
Elijah W. Carpenter, Deceased, and Edwin IF. Knowlton Indi- 
vidually, Plaintiffs in Error, 

against 
Ciry oF WATERTOWN, Defendant in Error. 


2 UNITED STATES OF AMERICA, 8s: 


The President of the United States to the judge of the circuit court 


court of the United States for the western district of Wisconsin, 

Greetme: 

Because in the records and proceedings, and also in the rendition of 
the judgment of a plea which is in said circuit court, before you, be- 
tween Edwin IF. Knowlton as executor of the last will and testa- 
ment of Elijah W. Carpenter, deceased, and Edwin F. Itnowlton in- 
dividually, plaintiffs, and The City of Watertown, defendant, a 
manifest error hath intervened, to the great damage of the said 
Edwin F. Knowlton as executor of the last will and testament of 
Elijah W. Carpenter, deceased, and Edwin. I. Knowlton individ- 
ually, as by his complaint appears, we, being willing that the error, if 
any hath been, should be duly corrected and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if judg- 
ment be therein given, that, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you inay have the same at Washing- 
ton, in the District of Columbia, on the 12th day of October next, in 
the said Supreme Court to be then and there held, that, the record 
and proceedings aforesaid being inspected, the said Supreme Court 
may cause further to be done therein to correct that error what of 
right and according to the laws and customs of the United States 
should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, the 12th day of October, in the year of 
our Lord one thousand eight hundred and eighty-five. 

[Seal U.S. Cireuit Court, Western Dist. of Wisconsin. ] 


KY. M. STEWART, Clerk. 


o The return of the judges of the circuit court of the United 
States for the western district of Wisconsin appears by the 
schedule hereto annexed. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Madison, in said district, this loth day 
of October, A. D. 1885, and of our Independence the 110th year. 

[Seal U.S. Cireuit Court, Western Dist. of Wisconsin. ] 
F. M. STEWART, Clerk. 
1—198 


2 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
UNITED STATES OF AMERICA, | _.. 


Western District of Wisconsin, { °° 
At a special term of the circuit eourt of the United States of 
America for the western district of Wisconsin, begun and _ held, ac- 
cording to law, at the city of Madison, in said district, on the first 
Tuesday, being the second day, of December, A. D. 1884—present 
and presiding, the Hon. Romanza Bunn, district Judge—among 


cr 
— 


other the following proceedings were had, to wit: 


Epwin I’. KNowttron as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin IF. Knowlton In- 
dividually, Plaintiffs, 

US. 


City oF WATERTOWN, Defendant. 


Be it remembered that heretofore, to wit, on the 29th day of 


March, A. D. 1873, came the plaintiffs, by Mess. Smith and Stark, 
their attorneys, and filed priecipe for a summons as follows, to wit: 


Preecipe. 


Cireuit Court of the United States for the Western District of Wis- 
consin. 


Evigau W. CARPENTER and Epwin F. KNow.ttron 
Us, 


5 City oF WATERTOWN. 


The clerk will issue a summons in an action entitled as above, 
money demand on contract. Judgment in case of failure to answer 
the complaint to be taken for seven thousand four hundred dollars, 
with interest on $40 froin the Ist day of January, 1858, and on $80 
from the first day of July, 1858, and on $80 from each Ist day of Jan- 
uary and from each first day of July sinee the first day of July, 
1858, being on thirty sums of $80.00 each, and with interest on $2 
from the Ist day of August, 1857, and with interest on $154 from 
the first day of February, 1858, and with interest on $184 from each 
first dey of August and from each first day of February after the 
Ist day of February, 1858, to and including the first day of August, 
1865, being on twelve sums in all of $184 each, and with interest on 
$3,350 from the first day of August, 1863. 7 

SMITH anp STARK, 
Plaintiffs’ Attorneys. 


And on the same day filed bond for costs, as follows: 
Bond for Costs. 


Know all men by these presents that we, Elijah W. Carpenter, 
Edwin I’. Knowlton, and Winfield Smith, are held and firmly bound 


‘win 
- 
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unto Francis M. Stewart, clerk of the circuit’ court for the 
6 western district of Wisconsin, in the sum of two hundred 

dollars, to be paid to the said Francis M. Stewart, clerk, or 
his suecessor 1n office or his executors, administrators, or assigns; 
to ae payment, well and truly to be made and done, we do bind 
ourselves, our heirs, executors, and administrators, juintly and sev- 
erally, firmly by these presents. 

Sealed with our seals the 28th day of March, A. D. 1878. 

Whereas an action on money demand on contract is about to be 
commenced at the suit of the said Elijah W. Carpenter and Edwin 
I’, Knowlton in the said circuit court against The City of Water- 
town : 

Now, therefore, the condition of this obligation is such that if the 
plaintiffs will pay all costs that may be awarded against them not 
exceeding the aforesaid sum, then this obligation to be void; else 
valid. 

ELIJAH W. CARPENTER.  [seat.] 

EDWIN F. KNOWLTON, | SEAL. | 
Per E. W. CARPENTER. 

WINFIELD SMITH. [SEAL. ] 


EASTERN District oF WISCONSIN, 88° 


Winfield Smith, being duly sworn, says he is worth the sum of 
four hundred dollars exclusive of proper ty exempt from execution 
and his debts. 


Subseribed and sworn to before me this — day of ——, A. D. 187-. 


Whereupon a summons issued as follows: 


Z Summons. 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 


EniAu W. CARPENTER and EpwIn IF. KNOWLTON 
vs, 


City oF WATERTOWN. 
Summons for money demand. 


The United States of America to the above-named defendant : 

You are hereby summoned and required to answer the complaint — 
of Elijah W. Carpenter et al., the plaintiffs in this action, which will 
be filed in the office of the clerk of this court, at Madison, in said 
district, and you are also required to file your answer thereto with 
the clerk of this court, at Madison, and to serve a copy thereof on 
the attorneys of the plaintiffs, whose names are subscribed hereto, 
at their office, 395 East Water street, Milwaukee, Wisconsin, within 
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twenty days after the service of this summons on you, exclusive of 
the day of such service, and if you fail to answer the complaint as 
aforesaid the plaintiffs will take judgment against you for the sum 
of seven thousand four hundred dollars, with interest on $40.00 from 
the 1st day of January, 1858, and on $89.00 from the first day of 
July, 1858, and on $80.00 from each tirst day of January and from 

each first day of July since the Ist day of July, 1858, being 
8 on thirty sums of $80.00 each, and with interest on $2.00 

from the first day of August, 1857, and with interest on $154.00 
from the first day of February, 1858, and with interest on $134.00 
from each first day of August and from each first day of February 
after the first day of February, 1858, to and including the first day 
of August, 1863, being on twelve sums in all of $134.00 each, and 
with interest on $3,350.00 from the first day of August, 1865, besides 
the costs of this action. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Madison, in the 
said western district of Wisconsin, this 29th day of March, in the 
year of our Lord, one thousand eight hundred and seventy-three, 
and of the Independence of the United States the ninety-seventh. 


[L. 8. | rk. M. STEWART, Clerl. 
SMITH anp STARK, Attorneys. 


The service of which summons appears by endorsement there- 
upon as follows, viz: 


Se rt ce. 
Served on the within-named The City of Watertown by deliver- 
ing to August Truk, city clerk, and Fred. Meyer, city treasurer, of 
said city, and Chris. Mayer, an alderman from the Ist ward 
9 of said city and an acting member of the board of aldermen 


. a 


of said city and mayor-elect of said city at the city election 
held April 1, 1875, each a copy of the within summons this April 
2, 1873, there being no other person acting as mayor of said city. 

iW. OAKLEY, Marshal, 
By W.S. MAIN, Deputy. 


Kees: 


MOrviee OF Gcotddadawwes 6 OO 
Copies on iitttiaiheiiaiieilitae ener ia 1 30 
Tr. exp’s i a ae t 50 
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And thereafter, to wit, on the 22d day of April, 1878, came the 
defendant, by its attorney, Harlow Pease, and filed its notice of mo- 
tion to set aside the service of the summons herein as follows, viz: 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. D 


Notice of Motion, &e. 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 


EvigAu W. CARPENTER and Epwin IF. KNOWLTON 
against 
THe City or WATERTOWN. 


Take notice that I appear as attorney for the defendant in this 
action for the purpose of making a motion to set aside the service 
of the summons herein, and for that purpose only. 

Yours, Kc¢., HARLOW PEASE, 
Office and Residence, Watertown, Wisconsin. 


Dated April 17th, 1875. 


To Messrs. Smith & Stark, plaintiffs’ attorneys. 
10 The Circuit Court of the United States for the Western Dis- 


trict of Wisconsin. 


Evian W. CARPENTER and Epwin F. KNow ton, Plaintiffs, 
against 
Tue City or Watertown, Defendant. 


Take notice th: ~ on the first Monday of June next, at the United 
States court-room, in the city of Madison and State of Wisconsin, 
at the opening of the court, or as soon thereafter as counsel can be 
heard. I shall move said court to set aside the service of the sum- 
mons in this action for the following reasons: 

Ist. Said summons was not served on the mayor of said defend- 
ant, ‘The City of Watertown. 

2nd. Said summons is irregular and void. 

Said motion will be founded upon the affidavit hereto annexed 
and upon the return of the marshal endorsed on said summons. 
Yours, «c., HARLOW PEASE, 
Def ndant’s Attorney for the Purpose of 
Making said Motion Only. 
Dated April 19, 1878. 
To Mess. Smith & Stark, plaintiffs’ attorneys. 


STATE OF WISCONSIN, | _ 
» y > SS Py 
Jefierson County, | 


The Circuit Court of the United States for the Western District of 
Wisconsin. 
KrisAn W. CARPENTER and Epwin F. KNownton, Plaintiffs, 
against 


il Tue Ciry o-F WaterRtTOWN, Defendants. 


Chris. Mayer, being duly sworn, says that he was not the mayor 
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or the acting mayor of said defendant, The City of Watertown, on 
the 2d day of April, 1875. 


CHRIS. MAYER. 


Subseribed and sworn to before me this 19th day of April, 187s. 
[ SEAL. | AMOS BAUM, 
Notary Public, Wis. 


Endorsed: We admit due service of the within motion papers this 
2ist day of April, 1878. Smith & Stark, pl’ffs’ att’ys. 


And in the record of proceedings aforesaid in said entitled cause, 
and on the 16th day of the June term, 1873, of said court, to wit, on 
the 19th day of June, 1873, appears the following order to wit: 


Order Returning Summons for Service. 
Circuit Court of the United States, Western District of Wisconsin. 


EvisAH W. CARPENTER and Epwin F. Know ton, Plaintiffs, 
against 


12 THe City oF WatTerRtTOWN, Defendant. 


This day came the defendant, by its attorney, and moved the court 
to set aside the service of the summons for insufficiency ; and it ap- 
pearing from the return of the marshal endorsed on the summons 
filed in this case that the summons has not been served on the de- 
fendant in the manner prescribed by law, so as to give the court 
jurisdiction of the defendant or so as to entertain any motion or 
proceeding in this case as against said defendant, it 1s therefore or- 
dered by the court that the clerk be and is authorized to return said 
summons to the marshal to be served on the defendant according to 
law or for such further action as the plaintiff- may direct. 


And thereafter, to wit, on the 9th day of January, 1878, came the 
plaintiffs, by their attorney, and filed preecipe for an alvas summons 
as follows, to wit: 


Precipe for Alias Summons. 


The Circuit Court of the United States for the Western District of 
Wisconsin. 


ELIJAH W. CARPENTER and Epwin F. KNowLtron 
vs. 


City oF WATERTOWN. 


The clerk will issue an alias summons in this action commenced 
Mareh 29th, 1875. 
WINFIELD SMITH, 
Pl'ffs’ Att’y. 


| 
| 
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15 And thereupon an alias summons issued as follows, viz: 


Alias Summons. 


In the Cireuit Court of the United States for the Western District of 
Wisconsin. 


EvigAH W. CARPENTER and Epwin I. KNOWLTON 
vs. 


City OF WATERTOWN. 
Summons for money demand. 


The United States of America to the above-named defendant: 


You are hereby summoned and required, as you have heretofore 
been summoned and required, to answer the complaint of Elijah W. 
Carpenter et al., the plaintiffs in this action, which will be filed in 
the office of the clerk of this court, at Madison, in said district, and 
you are also required to file your answer thereto with the clerk of 
this court, at Madison, and to serve a copy thereof on the attorney 
of the plaintiffs, whose name is subscribed hereto, at his office; 590 
Kast Water St., Milwaukee, Wisconsin, within twenty days after the 
service of this summons on you, exclusive of the day of such service, 
and if you fail to answer the complaint as aforesaid the plaintiff- 
will take judgment against you for the sum of seven thousand four 
hundred dollars, with interest on forty dollars from the first day of 
January, 1858, and on $80.00 from the Ist day of July, 1858, and on 
$80 from each first day of January and from each first day of July 
from the first day of July, 1858, being on thirty sums of $80 each, 

and with interest on $2.00 from the first day of August, 
14 1857, and with interest on $154.00 from the Ist day of Feb- 

ruary, 1858, and with interest on $134 from each first day of 
August, and each first day of February after the first day of Febru- 
ary, 1858, to and ineluding the Ist day of August, 1863, being on 
twelve sums in all of $134 each, and with interest on $3,350 from 
the Ist day of August, 1863, besides the costs of this action. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in said 
western district of Wisconsin, this ninth day of January, in the 
year of our Lord one thousand eight hundred and seventy-eight, 
and of the Independence of the United States the one hundred and 
second. 

ik. 8] . M. STEWART, Clerk. 


WINFIELD SMITH, 
Attorney, 395 East Water St., Milwaukee, Wis. 


The service of which said summons appears by the endorsement 
thereon as follows: 
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SeEVVICE. 


Served on the within-named The City of Watertown by deliver- 
ing to Wm. H. Rohr, last mayor of said city, Henry Bieber, city 
clerk, Chas. H. Gardner, city attorney, and Thos. Baxter, last pre- 
siding officer or president or chairman of the board of street com- 
missioners, of said city of Watertown, each personally a copy of the ~' 
within summons and by showing each of them this original sum- 
mons this Dee’r 28d, 1882. 

T. W. OAKLEY, U.S. JL, 
By W.8. MAIN, Dep’y. 
Kees: 
Service, 4 _-_..----- ---. SS O00 
C oples, 16 fol. .-----_--___ 1 60 
Travel -.---- omni tn eee eemens 2 40 
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15 And thereafter, to wit, on the 9th day of December, A. D. 
1882, came Finches, Lynde & Miller, and filed substitution of 
themselves as attorneys for the plaintiffs as follows : 


Substitution of Attorne YS. | 


Cireuit Court of the United States, Western District of Wisconsin. 
E. W. CARPENTER ef al. vs. Ciry oF WATERTOWN. 
We hereby consent that Finches, Lynde and Miller be substituted 
in our place as attorneys for plaintiffs in abov e-entitled cause. 
July 6th, 1878. 
SMITH & STARK, 
Pi ifs’ Attys. 


And thereafter and on the 19th day of June, A. D. 1885, came the 
pl: intiffs, by Finches, Lynde and Miller, their attorneys, and filed 
affidavit as follows, to wit: 


Affidavit to Revive Cause, ce. 
16 STATE OF WISCONSIN, \. 
( saul 0} * Milwaukee. 
Circuit Court of the United Sates Western District of Wisconsin. 


EvisAH W. CARPENTER and EDWIN I’, KNowLton, Plaintiffs, 


City oF WATERTOWN, Defendant. 


benjamin Kk. Miller, being first duly sworn, deposes and says that 
the firm of Finches, Lynde & Miller are the attorneys of the plain- 


—- 
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tiffs in the above-entitled cause, and that he is a member of said 
firm and is the person who has had charge of the above-entitled 
cause; that the above cause was cominenced on the 29th day of 
March, A. D. 1875, and a summons on that day issued; that on 
April 2d, 1875, the said summons so issued was attempted to be 
served and was returned by the marshal as served, but on June 19, 
1873, tire court made an order in the above cause, which set aside 
the alleged service, and ordered the clerk to return the summons to 
the said marshal to be served upon the defendant according to law ; 
that on January 9, 1878, a so-called alias summons was issued and 
placed in the hands of the marshal; that on the Ist day of Septem- 
ber, 1881, one of the above-named plaintiffs, to wit, Elijah W. Car- 
penter, departed this life, having first made his last will and testa- 
ment wherein he appuinted said plaintiff, Edwin IF. Knowlton, ex- 
ecutor thereof; that said last will and testament of Elijah W. Car- 
penter, deceased, was duly proved and admitted to probate in the 
Kings county surrogate court, at Brooklyn, Kings county, State of 
New York, and letters testamentary therein granted to said plain- 
tiff, Edwin F. Knowlton, on the 16th day of November, 1881; and 

that heretofore, to wit, on the 15th day of December, 1881, a 
17 copy of the letters testamentary so granted to the plaintiff, 

duly authenticated as required by law, was duly filed in the 
county court of Milwaukee county, State of Wisconsin, and that 
said Edwin I. Knowlton is now acting as such executor; that said 
Edwin IF. Knowlton, as executor as aforesaid, 1s the successor in in- 
terest and to the interest of said Eljah W. Carpenter, deceased ; 
that the causes of action upon which this suit was brought arise 
out of contracts, express, and survive; that no pleadings have as 
yet been filed in this cause and the defendant has not appeared in 
this action. 

Wherefore this deponent prays that the court make an order in 
the above cause; that the above cause be revived and continued in 
favor of Edwin IF. Knowlton, as executor of the last will and testa- 
ment of Elijah W. Carpenter, deceased, and Edwin I*. Knowlton 
individually, as plaintiffs, and against The City of Watertown, as de- 
fendant, and that all proceedings hereafter in this suit be taken in 
the name of the suit as revived by this order, and that the duly 
verified supplemental complaint herewith tendered be ordered to be 
filed as the complaint in this action as revived and stand in lieu of 
any other complaint, and that the clerk of this court be ordered 
and authorized to deliver to the marshal the summons in this 
action as revived, to be served by him upon the defendant accord- 
ing to law. 


B. K. MILLER. 


Subscribed and sworn to before me this 19th day of June, A. D. 
1883. 
[SEAL. | GEO. P. MILLER, 
Notary Public, Wisconsin. 
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18 And thereupon in said cause the following order to revive 
the suit was made on said 19th day of June, A. D. L580, VIZ. 


Order to Re Vive. 


i 


Circuit Court of the United States, Western District of Wisconsin. 


RnigAH W. CARPENTER, Envwin F. KNowtron, Plaintiffs, 


Ciry or WATERTOWN, Defendant. 


On all the records, papers.and proceedings on fileand of record herein 
and on the affidavit of Benjamin Kk. Miller, and a suggestion having 
been made tn the record of the death of the plaintiff, Elijah W.Carpen- 
ter, deceased, and, it appearing to the satisfaction of the court that 
Mdwin Ff. Knowlton has been legally and duly appointed executor of 
the last will and testament of Elijah W. Carpenter, deceased, and is 

and as such executor 1s the suecessol 
‘tion 


now acting as such executor, j 
in interest of said Khyjah W. Carpenter, and that the causes of a 
in the above-entitled cause arise out of contracts, CXpress, and sur- 
vive, and a supplemental complaint having been tendered : 
Now, on motion of Messrs. Finches, Lynde and Miller, plaintiffs’ 
attorneys, no one appearing for defendants— 
l is ordered that the above-entitled cause be, ana 1S hereby, \re- 
vived chit continued in favor of Kdwin I’. Knowlton, as @X- 
19 ecutor of the last will and testament of liyah \W. Carp nter, 
deceased, and Edwin I. Knowlton, individually, as plaintiffs, 
and against The ¢ ‘ity of Wat rtownh, defendant, and the supple mental 
complaint teudered herein be, and is hereby, ordered to be filed as 
the complaint Wn this CAUSE AS 1 
in this suit are here by ord red to be taken 1h) thie name ol thre sult 


— ] . Dean { . 
revived. and all proceedings hereatter 


as revived by this order, and the clerk of this court is hereby 

ized and ordered to deliver to the marshal the summons in thi 
action as revived, LO be serv . by him upon thre de fendant accord- 
ing to law. 


Madison, June 19th, 1888. 
by the court 

And on the same day, to wit, the 19th dav of June, A. D. 1883, 
came the plaintiffs, by their attorneys, and filed their complaint as 
follows: 
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( omplaint. 


20) Circuit Court of the United States. Western District of Wis- 


consin. 


KDWIN FF. KNOWLTON as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
vidually, Plaintiffs, 


us. 


City OF WATERTOWN, Defendant. 


The above named plaintiffs, by Kineches. Ly nde WN Miller, their 
attorneys, plaintiffs above named, complaining of The City of Water- 


town, the above-named defendant. respectfully show to the court 


and allege in this their supplemental complaint as follows, to wit: 

first. That they, the said plaintiffs, were at all the times herein- 
after mentioned and still are residents and citizens of the city of 
Brooklyn, State of New York. 

Second. That the above-named defendant, The City of Water- 
town, at the time of the issuing of the obligations hereinafter men- 
tioned was, and ever since has been and pow Is, a corporation mu- 
nicipal duly created and organized under and by virtue of the laws 
of the State of Wisconsin, and existing in said State and under the 
laws thereot, and that the same was by the laws of said State duly 
and fully authorized and empowered to issue the obligations here- 
inafter set forth and to bind itself there by. 

Third. That said defendant, The City of Watertown, on the first 


} = < ] + ] . j . ] . . . 
dav of June. 1856. made, executed under seal, and delivered, 
2] in full conformity to law, its certain written obligation or 


: : — oe } ' I aletrart mac orn by ite 
promise to pay, which, belore delivery, Was signe yy its 
. . } » fi . - ' } 7” _ ' any al n? | . crt ; Cae sara , 
Inayor and by Its clerk, and was 1n the words and figures foliowing, 


LO VW li , 


81.000. STATE OF WISCONSIN, City of Watertown. No. 23. 


Bond. 
Issued in aid of the Milwaukee & Watertown Railroad Company 
August Ist, A. D. 1855. 


Know all men by these presents that the City of Watertown is 


justiv indebted and promises LO pay to Daniel Jones or bearer One 


thousand dollars on the first day of August, A. D. 1865, at the bank 
of North America, in the city of New York, together with interest 
thereon at the rate of eight per centum per annum, payable seml- 
alunually on the presentation and surrender of the annexed warrants 
at said bank. For the payment of principal and interest the faith and 
credit of the said city of Watertown are inviolably and irrevocably 
pledged. 

This bond is issued in pursuance of an ordinance of the city 
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council of said city passed July 30th, 18535, entitled “An ordinance 
to provide for the IssuINng of the city bonds voted bv the city of 
Watertown in aid of the Milwaukee & Watertown railroad,” and of 
an act of the Legislature of the State of Wisconsin entitled “ An act 
to authorize the city of Watertown to aid in the construction of the 
Milwaukee and Watertown and the Watertown & Berlin railroads,” 
approved March 25th, 1853, and also an act entitled “ An acti relat- 
Ing to the city of Watertown,” approved July 18th, 1853. 

WM. M. DENNIS, Jayor. 

I.G. PEASE, Clerk. 


22 Fourth. That said defendant, The City of Watertown, on the 

first day of June, 1856, made executed under se: il, issued, and 
delivered, in full sonkeeniie to law, its certain written obligation or 
promise to pay, which, before delivery, was signed by its mayor and 
by its clerk, and was in the words and figures as follows, to wit: 


$500. STATE OF Wisconsin, City of Watertown. No. 79. 
Bond. 


Issued in ald of the Milwaukee & Watertown Railroad Company 
August Ist, A. D. 1853 


Know all men by these presents that the City of Watertown is 
justly indebted and promises to pay to Daniel Jones or bearer five 
hundred dollars on the first d: iy of August, A. D. 1863, at the Bank 
of North America, in the city of New York, together with interest 
thereon at the rate of elo ht per centum per annum, payable seml- 
annually on the presentation and surrender of the annexed war- 
rants at said bank. For the payment of principal and interest the 
faith and credit of the said city of Watertown are inviolably and 
irrevocably pledged. 

This bond is issued in pursuance of an ordinance of the city coun- 
cil of said city passed July 30th, 18558, entitled “An ordinance to 
provide , for the issuin: oy of the ¢ ity bonds voted by the city of Water- 
town in aid of the Milwaukee and Watertown railroad,” and of an 
act of the Legislature of the State of Wisconsin entitled “An act to 
authorize the city of Watertown to aid in the construction of the 

Milwaukee & Watertown and the Watertown & Berlin rail- 
23 roads,” approved March 25th, 1853, and also an act entitled 
“An act relating to the city of Watertown,” approved July 
13th, 1858 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


> 
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$500 STATE OF Wisconsin, City of Watertown. No. 88. 
Bond. 


Issued in aid of the Milwaukee & he rtown Railroad Company 
August Ist, A. D. 1855 


* at the Bank-of North America, in the city of New York, 
together with interest thereon at the rate of eight per centum per 
annum, payable semi-annually on the presentation and surrender 
of the annexed warrants at said bank. For the payment of princi- 
pal and interest the faith and credit of the said city of Watertown 
ure Inviolably and irrevocably pledged. 

This bond is issued in pursuance of an ordinance of the city coun- 
cil of said city passed July 30th, 1855, entitled “An ordinance to pro- 
vide for the issuing of the city bonds voted by the city of Watertown 
in aid of the Milwaukee & Watertown r: ilroad,” and of an act of the 
Legislature of the State of Wisconsin entitled “An act to authorize 
the city of Watertown to aid in the construction of the Milwaukee & 
Watertown and the Watertown & Berlin railroads,” approved March 
25th, 1853, and also an act entitled “An act relating to the city of 
Watertown,” approved July loth, 1855. 

WM. M. DENNIS, Mayor. 
1. G. PEASE, Clerk. 


Fifth. That said defendant, The Ciiy of Watertown, on the first 
day of June, 1856, made, executed under seal, issued, and de- 

24 livered, in full conformity to law, its certain written obligation 
or promise to pay, which, before delivery, was signed by its 
mavor and by its clerk and was in the words and figures as follows, 


to wit: 


$500. STATE OF Wisconsin, City of Watertown. No. 90. 
Bond. 


Issued in aid of the Milwaukee & Watertown Railroad Company 
August Ist, A. D. 1853. 


Know all men by these presents that tiie City of Watertown is 
justly indebted aud promises to pay to Daniel Jones or bearer five 
hundred dollars on the first day of August, A. D. 15638, at the Bank 
of North America, in the city of New York, together with interest 
thereon at the rate of eight per centum perannum, payable semi- 
annually on the presentation and surrender of the annexed war- 
rants at said bank. For the payment of principal and interest the 
faith and credit of the said city of Watertown are inviolably and 
irrevocably pledged. 

This bond is issued in pursuance of an ordinance of the ci ty council 
of said city passed July 30th, 1853, entitled “An ordinance to provide 
for the issuing of the city bonds voted by the city of Watertown in 
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aid of the Milwaukee & Watertown railroad,” and of an act of the 
Legislature of the State of Wisconsin entitled “An act to authorize 
the citv of Watertown to aid in the construction of the Milwaukee 
& Watertown and the Watertown & Berlin railroads,” approved 
March 25th, 1853, and also an act entitled “An act relating to the 
city of Watertown,” approved July 13th, —. 

WM. M. DENNIS, Mayor. 

I. G. PEASE, Clerk. 


45 Sixth. That said defendant, The City of Watertown, on the 

first day of June, 1556, made, executed under seal, issued, and 
delivered, in full conformity to law, its certain written obligation or 
promise to pay, which, before delivery, was signed by its mayor and 
by its clerk, and was in the words and figures as follows, to wit: 


“S100. STATE OF WISCONSIN, City of Watertown. No. 98. 
Bond. 


[Issued in aid of the Milwaukee & Watertown Railroad Company 
August Ist, A. D. 1858. 


Know all men by these presents that the City of Watertown is 
justly indebted and promises to pay to Daniel Jones or bearer one 
hundred dollars on the first day of August, A. D. 1863, at the Bank 
of North America, in the city of New York, together with interest 
thereon at the rate of eight per centum per annum, payable .sem1- 
annually on the presentation and surrender of the annexed warrants 
at sald bank. for the payment of principal and interest the faith 
and eredit of the said city of Watertown are inviolably and irrevo- 
eably pledged. 

This bond is issued in pursuance of an ordinance of the city coun- 
cil of said city, passed July 30th, 1853, entitled “An ordinance to 
provide for the issuing of the citv bonds voted by the city of Water- 
town in aid of the Milwaukee & Watertown railroad,” and of an act 
of the Legislature of the State of Wisconsin entitled “An act to 
authorize the city of Watertown to aid in the construction of the 

Milwaukee & Watertown and the Watertown & Berlin rail- 
26 roads,” approved March 25th, 18538, and also an act entitled 
“An act relating to the city of Watertown,” approved July 
sth, 1858. 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


Seventh. That said defendant, The City of Watertown, on the 
first day of June, 1856, made, executed under seal, issued, and de- 
livered, in fuli conformity to law, its certain written obligation or 
promise to pay, which, before delivery, was signed by its mayor and 
by its clerk, and was in the words and figures as follows, to wit: 
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$100. STATE OF Wisconsin, City of Watertown. No. 196. 
Bond. 


Issued in aid of the Milwaukee & Watertown Railroad Company 
August Ist, A. D. 1853. 


Know all men by these presents that the City of Watertown is 
justly indebted and promises to pay to Daniel Jones or bearer one 
hundred dollars on the first day of August, A. D. 1868, at the Bank 
of North America, in the city of New York, together with interest 
thereon at the rate of eight per centum per annum, payable semi- 
annually on tie presentation and surrender of the annexed war- 
rants at said bank. For the payment of principal and interest the 
faith and credit of the said city of Watertown are inviolably and 
irrevocably pledged. 

This bond is issued in pursuance of an ordinance of the city 

council of said city passed July 30th, 1855, entitled “An or- 
24 dinance to provide for the issuing of the city bonds voted by 
the city of Watertown in aid of the Milwaukee & Watertown 
railroad,” and of an act of the Legislature of the State of. Wisconsin 
entitled “An act to authorize the city of Watertown to aid in the 
construction of the Milwaukee & Watertown and the Watertown 
& Berlin raijroads,” approved March 25th, 1855, and also an aet 
entitled “An act relating to the city of Wateriown,” approved July 
13th, 1858. 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


Eighth. That said defendant, The City of Watertown, on the first 
day of June, 1856, made, executed adie seal, issued, ual delivered, 
in full conformity to law, its certain written obligation or promise 
to pay, which, before delivery, was signed by its mayor and by its 
clerk, and was in the words and figures as follows, to wit: 


No. 188. UNITED STATES OF AMERICA. $1,000. 
STATE OF WISCONSIN, City of Watertown. 
Issued to aid in the construction of the Watertown and Madison R. R. 


Know all men by these presents that the City of Watertown is 
justly indebted unto and promise to pay Wm. B. Hibbard or bearer 
the sum of one thousand dollars on the first day of Jan’y, A. D. 
1877, at the Bank of North America, in the city of New York, to- 
gether with interest thereon at the rate of eight per cent. perannum, 
payable semi-annually on presentation and surrender of the an- 
nexed interest warrants or coupons at said bank. For the payment 
of principal and interest the faith and credit of said city of Water- 
town are inviolably and irrevocably pledged. 
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2S This bond is One of al series of two hundred of the Same 
amount, tenor. cae date issued in conformity with an aet of 


Legisiative Assembly of Wisconsin and ordinances oi the city 
Watertown. 

In witness whereof the common council of the city of Watertown 

hath hereunto caused to be aflixed the corporate seal of said cltv 

and these presents to be signed by the mayor and countersigned by 


the clerk of the COM Mon council of said city the first day of June, 


A. D. 1856. 

[Seal of the City of Watertown, Wisconsin. ] 
WM. CHAPPELL, Mayor. 
SAML BAIRD, Clerk. 


Ninth That said deft ndant, The City of Watertown, Ol} t | eC first 
day of June, 1856, made, executed under seal, issued, and delivered, 
in full conformity to law, its certain written obligation or promise to 
pay, which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


No. 191. Unirep STATES OF AMERICA. $ 1.000. 
STATE OF Wisconsin, Cily of Watert 
Issued to aid in the construction of the Watertown and Madison R. R. 


Know all men by these presents that the City of Watertown is 
justly indebted unto and promises to pay Wm. Bb. Hibbard or bearer 
the sum of one ‘thousand dollars on the first day of Jan’y, A. D. 
si at the Bank of North America, in the city of New York, to- 

evether with interest thereon at the rate of elght per Ceé nt. perannum, 
pavable semi-annually on presentation and surrender of the 
29 annexed interest Warrants or coupons at said bank. For the 
payment of princip al and interest the faith and credit of said 

city of Watertown are inviolably and irrevocably pledged. 

This bond is one of a series of two bundred of the same amount, 
tenor, and date seniiet In conformity with an act of the Legislative 
Assembly of eaanaerye and ordinances of the city of Watertown. 

In odin whe reo the COMMON council of the city of Watertown 
hath hereunto penal to be affixed the corporate seal of said city 
and these presents to be signed by the mayor and countersigned by 
the clerk of the common council of said city this first day of June, 
A. D. 1856. | 

| Seal of the City of Watertown, Wis nsin. | 
WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk. 


Tenth. That after the said bonds with the coupons thereto at- 
tached had been issued in full conformity to law and before the ma- 
turity thereof the the plaintiff, Edwin F. Knowlton, and one Elijah 
W. Carpenter (since deceased) purchased said above bonds, with such 


a= 


a= 
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coupons annexed thereto, as are hereinafter specifically set out, for 
value and became the lawful owners and holders thereof. 

Kleventh. That since the commencement of this suit, to wit, on 
the first day of September, A. D. 1881, said Elijah W. Carpenter died, 
having first made his last will and testament, wherein he appointed 
said plaintiff, Edwin F. Knowlton, executor thereof. 

Twelfth. That said last will and testament of Elijah W. Carpenter, 
deceased, was duly proved and admitted to probate in the Kings 

county surrogate’s court, at Brooklyn, Kings county, State of 
291 New York, and letters testamentary therein granted to said 

plaintiff, Edwin F. Knowlton, on the 16th day of November, 
1881, and that prior to the revival of this suit, to wit, on the 13th 
day of December, 1881, a copy of the letters testamentary so granted 
to the plaintiff, duly authenticated, as required by law, were duly 
filed in the county court of Milwaukee county, in the State of Wis- 
consin. 

Thirteenth. That the plaintiffs are now the owners and holders of 
said bonds above described and of all the coupons hereinafter set 
out. 


30 Said plaintiffs further allege, as a first cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit: : 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1858, at the Bank of North 
Aimerica, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 

S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand Judg- 
ment therefor. 

Said plaintiffs further allege, as a second cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made. executed, issued, and di slivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
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which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and ngures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
het y dollars on the first ne of July, 1858, at the Bank of North 
America, in the city of New York, on pi f, being the 
interest due that day on bond of city, No. 183, issued to aid the 
Watertown and Madison railroad. 


resentation hereof. 


WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an Interest warrant 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are thi gh seaphehvenngghnes ee angpr deep mapediant-s sige 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with Interest thereupon, at seven per cent. per annum, from the first 
day of July, 1858, which said plaintiffs claim and demand judg 

ment therefor. 
o] Said plaintiffs further allege, as a third cause of action 


] ry} lt l »f . 1] ts 
against said defendant, The City of Watertown, as follows, to 


wit: 

That said defendant, The City of Watertow: 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and hivures as follows, to wit: 


: 
1» on the first day Ol 


$40.00.) The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1859. at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 


WM. CHAP bye LL, Ma 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 


the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs et , as a fourth cause of action against 
said defendant, The City of W" atertown. as follows. to wit: 

That said defendat The City of Watertown, on the first dav of 


ag Fence mal Ayla in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was In the words and figures as follows, to wit: 


} r 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
America, in the city of New York, On) presentation hereof, being the 
interest due that day on bond of city, No. loo. issued to aid the 
Watertown and Madison railroad. 
: WM. CHAPPELL, Mayor. 
S. BAIR D, Cler/; 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 155, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon ‘from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1859, which said plaintiffs claim and demand judg- 

ment therefor. 
oe Said plaintiffs further allege, as a fifth cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in fuli con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 155, issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
counon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawfal owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the pl: aintiffs thereon from the defendant the sum of forty doll: ars, 
with interest thereupon, at seven per cent. per ssieeeandy the first 
day of January, 1860, which said plaintiffs claim and demand judg- 
ment therefor. . 

Said plaintiffs further allege, as a sixth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A® D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. —, issued to aid the 
Watertown and Madison railroad. 
WM. CH “ghee L, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bon 1 No. 135, above more sp cifically set forth ; 
that the plaintiffs are the awful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest ther upon, at seven per cent. per annum, from the first 
day of July, 1860, which said nlaintiffs Jaim and demand judg- 
ment therefor. 


oe Said plaintiffs further allege, as a 7th CaUSE of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in ha ll con- 
formity to law, its certain written obligation or promise to pay, 
which. before le live V, Was signed by Its fMayor and by its clerk, 
and was In the sean and fivures as follows, to wit: 


— 


$40.00. Tl Cc City of signs ee will pay to the holder hereof 
forty dollars On) the first da \ Ol. January, ISO]. at the Bank of North 
America, in the city of New York, on A ie egg hereof, being the 
interest due that day Ol) Bese oO} _ No. 155, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 135, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
“A plaintiffs thereon from the defendant the sum of forty dollars, 

ith inte rest the reupon, at seven ye r cent. per annum, from the first 
rie of January, IS61, whieh said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as an Sth cause of action against 


said defendant. The ¢ ity ot Watertown, Aas follows. to wit: 


That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or 2 gaining pay, 
which. before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1861, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 155, issued to aid the 
Watertown and Madison railroad. 
hn CHAPPELL, Mayor. 
. BAIRD, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1861, which said plaintiffs claim and demand Judg- 
ment therefor. 7 


od Said plaintiffs further allege, as a 9th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 135, issued to aid the 
Watertown and Madison railroad. 
: WAM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the pli aintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand judg- 
ment there for. 


Said plaintiffs further allege, as a 10th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its. mayor and by its clerk, 
and was in the words and figures as follows, to wit : 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 


— 
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interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffS are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the Sulh of forty dollars, 
with interest there upon, at seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 


35 Said plaintiffs further allege, as a 11th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1S63, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 153, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty doliars, 
with interest thereupon, at seven per cent. ver annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 12th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1863, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
eoupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1863, which said plaintiffs claim and demand judg- 
ment therefor. 


ob Said plaintiffs further allege, as a 13th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth : 
that the plaintiffs are the lawful owners and hoiders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1864, which said plaintiffs claim and demand judg- 
ment therefor. | 


Said plaintiffs further allege, as a 14th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and _ by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 


94 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
interest due that day on bond of city, No. 1338, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said —— above set forth is an interest warrant or 
coupon annexed to bond No. 155, above more specifically set forth ; 
that the plaintiffs are the lawtul owners and holders of said coupon ; 
that defendat it has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1s64, which said plaintiffs claim and demand judg- 
ment therefor. 
ot The said plaintiffs further allege, as a 15th cause of action 
id detendant, The City of Watertown, as follows, to 
wil: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
America, 1n the city of New York, On presentation hereof, being the 
interest due that day on bond of city, No. 158, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 155, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant: the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 
ment therefor. | 

Said plaintiffs further allege, as a sixteenth cause of action against 
said defendant, The City of ecg as follows, to wit: 

Thi er said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, oats JN issued, and delivered, in full con- 
sane a to law, its certain written obligstion or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 153, issued to aid the 


Watertown and Madison rallroad 
WM. CHAPPELL, Mayor 
S. BAIRD, Clerl. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 153, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that th re is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg 
ment therefor. 


y AC ‘ 
C, asd 


38 Said plaintiffs further all . a 17th cause of action 
against said defendant. The Citv of Wate rtown,. as fol 


—_ 


Wit 
Phat Said defendant. The ¢ itv ol \\ atertowh,. on the first dav ol 
June. A. D. 1856, made, exeeuted,. issued. and delivered. in full con- 


| 
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formity to law, its certain written obligation o1 promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as fo I 
$40.00. The City of Watertown will pay to the holder hereof 

fort, dollars on the first day of January | k 7 
Ameriea, in the city of New York, on pr sentation hereof, being the 
Interest due that day Ol} bond of city. No. Lo, Issue to ale 
Watertown and Madison railroad 

WM. CHAPPELL, Mayor. 

S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 158, above more specifically set forth ; 
t the plaintiffs are the lawful owners and holders of said COUPO? ,; 


. >. ¥F ’ } , 
that defendant has not Dara the same. and that there 1s now du LO 


at 


the plaintiffs thereon from the defendant the sum of forty dollars. 


with interest there upon, at seven per eent. per annum, from the first 
} Wa) ° ° } fons & , ¢ » y ss Rae 
day of January, 1866, which said plaintiffs claim and demand jJudg- 
ment therefor. 

said plaintiffs further allege, as a 18th cause of action against 
ioe } | } . 4b i - ; f ; " ’ iT, t 7 of 
ald defendant, The City of Watertown, as follows, to wit 

| hat said defendant. The City of WW atertownh, on 

~ 4 } : ' 1° } . } 
June. A. I). LSo6. nmpiade, executed. issued. and deliver d.,1n full con- 
formity to law, its certain written obligation or promise to pay, 
. , | 
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which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 

i 
forty dollars on the first day of July, 1866, at the Bank of Nor 
America, 1n the city of New York, on presentation herest, being the 
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$40.00. The City of Watertown will pay to the holder hereof 


aa 


interest due that day on bond of ¢1 
Watertown and Madison railroad. 


WM. 


S. B. 
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and was in the words and figures as follows 


$40.00. The City of Watertown will pay to the ho 
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forty dollars on the first day of 
Ame r1e a, In the city of New York. on presen 
interest due that day Ot) bond of ¢ LV, Ni 
Watertown and Madison railroad. 
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interest due that day on bond of city, No. 188, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon anhe xed to bond No. 155, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annuin, from the first 


day of July, 1867, which said plaitiffs claim and demand judg- 


ment theretor. 


t() Said plaintiffs further allege, as a Ist Cause of action 
agalnst sald defendant, The City of Watertown, as follows, to 
wit 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1556, made, executed, issued, and delivered, in full con- 
it | certain written obligation or promise to pay, 
i, before delivery, was signed by its mayor and _ by its clerk, 


) 
: 
Willelhi, DeETOre Gel ee 


and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
the first day of January, 1868, at the bank of North 
America, In the city of New York, on o% sentation hereof, being the 
Interest due that day on bond of eit , No. 155, Issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


igation above set forth is an interest warrant or 
coupon annexed to bond No. 1338, above more specifically set forth ; 
that the viineianti tte are the lawful owners and holders of said coupon ; 
that defendant has not paid the Same, and that there 1s now due to 
the Ss thereon from the defendant the sum of forty dollars, 
nterest thereupon, at seven per cent. per annum, from the first 
1868, which said plaintiffs claim and demand judg- 
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Said plaintiffs loa — as a 22nd cause of action against 
said defendant, The C f Watertown, as follows, to wit: 
That sald defen Poe The Citv of Watertown. On the first day of 


June. A. D. 1856. made, executed, issued, and delivered, in full con- 
to law, its certain written obligation or promise to pay, 
e delivery, was signed by its mayor and by its clerk, 
the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
dollars on the first day of July, 1868, at the Bank of North 


forty doll: 
city of New York, on presentation hereof, being the 
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luterest due that day on bond of citv No. loo. issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 


re ; ow } ) y > : 4 . , , 7 ar 
Phat the cald obligati yn above set forth is an interest Warrant or 
7 ‘yey } . 
COUpo? annexed to bond NO Saeed. above more specinea 


’ 1 ’ wet } 7 ail =  } } ue ' “* 4 
Lbat thie pia untifts are the lawful owners and holders of said coupon 


} 


that defendant has not paid the same, and 
laintifts thereon trom the defendant the sum of forty dollars. 


— 
ee 


with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1869, which said plaintiffs claim and demand judg- 


ment therefor. 


12 Said plaintiffs further allege as a 25th cause ot action 
against sald det ndant Phe City ol Wate rtowh. as follows 

to Wil 
That sald defe ndant, The ( ity of Watertown, Ol) thie first dav of 
June ; A 1). LSob. made, ¢ ‘xecute “ad, issu d. and di liver qd. 11) full COn- 
formity to law, its certain written obligation Or promise to Day, 
which, before delivery, was lead by its mayor and by its elerk 


} } - a} 
ind Was Jn the words and figures as 
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fortv doilars on the first day of January 1870, at the Bank of North 


WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 
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Ch il thie Sala obligation above set forth isan 1hterest warrant or 
4 yey ] ‘ . & =) ‘ i. 2 
COUPOT annexed to bond NO. loo. above more specincaily set forth 
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Lhiaih Uli plaintiffs are the lawliul owns rs and hold rs OF Sal ! coupon 
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tLoat delendant has hot paid tne same, and that 


i : 1 7 i " . “ 4 ’ j ' | | / ‘ " . ; i] . 
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Said plaintiffs hurtnel allege, as a 26th cause of action against said 
defendant, The Citv of Watertown, as follows, to wit 
rey . : 7 rr «* . ’ } » re 
That said defendant, The Citv of Watertown, on the first day of 
=a . ] I } n , ] . ] ] ; 
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snd was in the words and figures as follows, to wit 


S40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the fit rst di: ay of July, 1S70, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Cleri 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 15s. above more specifically sel forth: 
that the plaintiffs are the lawful owners and holders of said coupon ; 

lefendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with Interest thereupon, at seven per cent. per annam, ‘om the firs 
day of July, 1871, which said plaintiffs claim and demand judg- 


ment therefor. 


+ 
Litdcit ( 
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Lf Said plaintiffs further allege, as 1 2Oth eause of 
against said defendant, The City of Watertown, as follows. to 


That said defendant, The City of Watertown. on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 15 | | 
America, In the eity of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 135, issued to aid the 
Watertown and Madison rallroad. 


WM. CHAPPELL, Mayor. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 1535, above more Spe ificaliy s t forth 
that the plaintiffs are the lawful owners ana holders of said coupon 
that defendant has not paid the same, : | | 
thie plaintiffs thereon from the defendant the sum Of Jory 
With Interest thereupon, at seven per cenl per annum, from the Hirst 
day of January, 1872, which said plaintiffs claim an 


ment therefor. 


. , . > > : oe ’ y ‘ } ees , : s a a 
Said plaintiffs further allege. as a sUth cause of action agalinst 
sald defendant. The Citv of Watertown, as follows, to wit: 


Phat said defendant, The ¢ ity of Watertown, on the firs day ol 
ml & } . } } } ] 1? 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
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formity to law, its certain written obligation or promise to pay, 

| ; Be , , — D - Baws — BBs, [_—* 

which, before deiivery, was signed DY itS mayor and by Its Clerk, 
. , } . . : 1] ex? savaé 

and was in the words and ngu res as follows, to wi 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, IS72, at the Bink of North 
Ainerica, in 'the city of New York, on presentation hereof, being thie 
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that Ln pial iis are the lawiul owners ahd bolders of Ss: 
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that defendant has not pnid the 
the pialutlilis thereon froin the 


with interest th 
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Le) Said plaintiffs further allege, as a 
! ‘ . . 
agalnst sald aelt int, The City of W: 


Wit 

That said defendant, The City of Watertow 
June, A. D ne | 1m) 
formity to law, 1ts certain written ol 
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’ 


defendant the 


-annuin, tr 


RD, Clerk. 


an interest 


, 


1} aud 


*> 
ist cause 


}? 
itertownh,. As [olliows, to 


and wus in the words and fimures as follows. to wit 


S1O00. ‘The City of 
forty dollar the 
America, in the city of New York, on present: 
Interest 
Wate rtownh ana Madison railr wad. 

WM. C 
S. BAI 


forth 1s : 


} ] ‘ye? 
COUPOH annexe d to bond No. L550, above more 


4h e's 4 . 
Phat the said obligation above set 


that the plaititfs are the lawful owners and holders of s;: 
I and that there is 


idant has not paid the same. 
defendant the 
cent. per 
S793, Which said plaintiffs cla 


with interest thr 
day of January, 
ment therefor. 

asa 32nd ea 


? 


The Citv of Watertown. as fol] 
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Chat Salad dependant, he ¢ ity of \ atertow 
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signed by 
as follows, Lf 


$40.00. The City of Watertown will pay 


. 


forty dollars on the 
America, in the city of New York, on presenta 


Its wmMavor a 
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interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
Ss. BAIRD, Cler/ 


ruxy ‘ - = . : | . ; ho : ' .< > . ° *.s% ” 

Chat the said obligation above set forth 1s an Interest warrant ol 
' ’ } : . 1? j 7 ' 

COUPON annexed LO bond No. 91. above more speelhealilyv set forth 


that the plaintiffs are the lawful owners and holders of said coupon 


that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at sevell per Ct an per annuin, from the first 
day of July, LSS, which said p Lintiffs | Lith and demand iudg- 


ats Lid defendant. The City of W ate rtown, on the first dav of 
lune. \ 1) LSoa6 made. exer ited ssued ind the red full con- 
formity to law, its certain written obligation o1 promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
adhd Was in Live words and fivures gs ] tiows. to wi 

S40.00. The Citv of Watertown will pav to the holder hereof 
forty dollars on the first day of January, 1859, at the Bank of North 
America, in the citv of New York.on pres ition hereof, being the 
rite rest lu Loat i Or} bond | it N 19] ss led tO ald the 


rgyy . 4% ’ , : . 
" ; I+ . » brs ° »* } 2 . ; ' ‘ rare °c , . os 
hat the said obligation above set forth 18S an interest warrant oO! 


* ' } } } ’ { } — a ; » & sire . — 
coupon annexed to bond No. 191. above more speetfieally set forth : 


that the plaintiffs are the lawful OWlers and holders Ot sald COUDOD 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars 
with interest thereupon, at seven pe! nt. per annum, from the first 
day of January. 1859, which said p! uintiffs claim and demand lo- 
ment therefo1 

at laimt? “a4 eal] , aca 2 ly panca nf aa crratnet cd 

Said plaintiffs furthet ALCO ~asa o4+th Cause OI at ml AVaINSUL Salad 


defendant. The Citv of Watertown, as follows, to wit 


} : } 


June. A. D. 1856. made. executed, issued, and delivered, in full con- 


iormitv to law, 1ts certain written obligation or promise to pay, 
, ‘2a .. 9% , : . So oe ” } se 7 1. 
Which, veiore delivery, Was signed DV 1ts Mayor aud vy Its Clerk, 


and wasih the words and neue Sas loiiows, tO wilt 


$40.00. The City of Watertown will pey to the holder hereof 
ly, 1859, at the Bank of North 


vee 


. ? , , > . : . 

fortv dollars on the first dav of Ju 
. . . 1 . . + ot . } Oe Go : 

Awmerilea. in the city ol New \ OrK, OD) presentation hnereo!l., being the 


5 ee ] $F S 
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interest due that day Ol} bond of city, NO. 191, issued LO aid the 
Watertown and Madison railroad. 
WM. CHAP ah Ll Mayor. | 
S. BAIRD, Clerl # 


That the said obligation above pe forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth 
baat the piarat icane-thetaatil aimee aie | holders of said coupon 
that defendant has not paid the same, and that there Is now due to 
the pl uintiffs thereon from the defendant the sum of loOrey dollars, 
with nverest thereupon, at seven per cent. per ahbuin, from the first 
aay of July, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 


Re 


47 Said plaintiffs further all Be, as a soth cause of action ; 
cainst said defendant, ‘The City rat Watertown , as follows, to | 


That said deft fendant. ‘The City of Watertown. on the first day Oy} 
June. A. |) 1 Sob. made. exeeute dd. issued. al c deliv rt qd, it) ful COil 


lormity to law. IIS) «é rtain writ ten ob] Loy mIOn or 1 roms tery 1) LV, 


which, before delivery, was signed by its mayor and by its clerk, | 
“ | . Po : 

and was in the words and figures as follows, to wit: : 
| 

$40.00. The City of Watertown will pay to the holder hereof 


forty dollars on the first day of January, 1860, at the Bank of North 
America, in the city of New York,on presentation hereof, being tl 

interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 


WM. CHAPPELL, Mayor | 
S. BAIRD, Cler/ | | 


» 
That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon: 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars | 
with interest thereupon, at seven per cent. per annum from the tirst 
day of January, 1860, which sai d plaintiffs claim and demand judg- 


ment the re for. 


Said Fear ateony — her allege, as a 36th cause of action against 
} 


ith dialaaiie The City of Watertown, as follows, to wit: — 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in ful! con- 
formity to law, its certain written obligation or promise to pay, 
which, apne ' delivery, was signed by its mayor and by its clerk, 
and was in the words and figures, as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
lOrey dollars on the first day of July, 1SGOQO. at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 


Ry ag 


oe 
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EDWIN F. KNOWLTON, &¢C., VS. THE CITY OF WATERTOWN. Oo 
interest due that d iy on bond of elty, No. 191 , issued to aid the 
Madison railroad. 
WM. CHAPPELL, Mayor. 
BAIRD, Clerk. 


sailiag ; : — = ; 
Phat Lhe sald OD1i! oation above set forth 1s an interest warrant 


coupon annexe d to bond NO. 191. above more + anery lly sel forth : 


4 | ¢ | . Tt: » > + | ] ' 7 sha 4 } ] "a . . 
Lili Lue pla eee if sare the lawful owners and olde So! sald coupon : 
t| defendant has not amas the same, and that there is now due to 


the nlaintiffs thereon from the de fendant the sum of forty dollars, 
| est thie reupon, at seven per cent, per abhuli, from the first 


day of July, 1860, which said plaintiffs claim and demand judg- 


* a 
Ya 
— 

- 
— 


iS Said pli untiffs further allege, as a 37th cause of action 
y of Watertown, as follows, to 


? 
, ’ . ] 


raiust said defendant. The C1 


y - | , > , ery 4° ' + P " . 
hat said defendant, The City of Wate rtown, on the first day of 
- } : } : : a 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
re i oe Sa Os eee : .d by its ; - and bv its cler! 
Which, bDeTore Gelivery, Was signet yy Ws Mayor and DY Its Clerk, 
. ’ } . 7 — o< ‘ 
and was in the words and hngures as follows, to wilt: 


$40.00. The City of Watertown will pay to the holder hereof 


forty dollars on the first day of January, 1861, at the Bank of North 
\merica, in the eltv of New York, Ol pre sentation hereo _ 6% the 


le that day Ol) bond of city, NO. Ii, anny ud the 
Watertow 1) and Mad ISO) railroad 
WM. CHAPIN, Mayor. 
S. BAIRD, Clers 


That the said obligation : ibove set forth is at interest warrant or 
COUPOL AMNheEKA c tO bond No. 19] above more Spec fie: ally set fort h: 
| t ne ifisare the lawful owners and hol ders of 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1861, which said plaintiffs claim and demand judg- 


said POUPOTNIS | 


+ } g , 
went theretor. 


Said plaintiffs further allege, as a 388th cause o 
said defendant, The City of Watertown, as follows, to wit: 
That card di fendant. The City of W ate rtown, On the first di: ay of 

- > , ; : } ] 1} 
June. A. D. 1856. made, exeeuted, issued, and delivered, in full cen- 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit 


$10.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July , 1561, at the Bank of North 
Thi rica, in the city of New VY ork, on presentation hereof, being the 
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Interest due that day Ot) bond ot city, NO. 191, issued to ald the 
W atert town and Mia dison rallroad 
WM. CH APPEL L, Mayor. 
S. BAIRD, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon ann neal to bond No. 191, above more specifically set forth ; 
th: if the plal tilts are the lawful OWhnerS and holders of said Coupons 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest the reupon, at seven per cent. per annum, from the first 


lay of July, 1861, which said plaintiffs claim and demand judg- 


ment therefor 


49 Said pli untiffs further allege, as a 3th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A 1). LS56, made, eX0¢ cuted, Issued, and de livere d. 1) full COn- 
formity to Jaw, its certain written obligation or promise to pay, 
which, before delivery, Was sloned by its mayor and by Its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day Ol) bond of city, No. 191. issued Lo aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon _ mete to bond No. 191, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs th reon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand judg- 
ment therefo 

Said plaintiffs further allege, as a 40th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

aly sald defendant, The City of Watertown, on the first day of 
June, A. D. LSob, mad  - xecuted, issued, and delivered. 1D full COl- 
mae Bo to law, its certain written obligation or promise to pay, 
which, before d livery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. “he City of Watertown will pay to the holder hereof 
forty dollars on the first Pl of July, 1862, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
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interest due that dav on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 

APPELL, Mayor. 

) 


£ lerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 


50 Said plaintiffs further allege, as a 41st cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: | 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof forty 
dollars on the first day of January, 1563, at the Bank of North 
America, in the city of New York, on presentation hereof, being 
the interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent per annum, fr om the first 
day of January, 1863, which said plaintiffs claim and demand Judg- 
ment therefor. 


Said plaintiffs further allege, as a 42nd cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown. on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1863, at the Bank of Nerth 
America, in the city of New York, on presentation hereof, being the 
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the 


interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad 
WM. CHAPPELL, Jayor. 
S. BAIRD, Clerk. 

That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon 
that defendant has not paid the same, and that there is now due to 
the plaintiffS thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July 1S65, which said plaintiffs claim and demand judg- 
ment theretor 
ol Said plaintiffs further allege, as a 48rd cause of action 

a@alhst s id dete dant, ‘| he ( Ity Ol Wate rtownh, as foll Ws, LO 
wt 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which. before delivery, was signed by its mavor and. by its clerk 
and was in the words and figures as follows, to wit 

840.00. The City ef Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1564, at the Bank of North 
(\mertea. in the eitv of New York, on mnresentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown ai \ladison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 

That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth 
that the 1 untiffs are tl lawful owners and holders of said COU POL 
that defenda has no paul 1 the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 

day of January, 1864, which said plaintiffs claim and demand judg- 
ment therefor 

Said plant (is further allege, as a 4th cause of action agalnst 
said defendant. The Citv of Watertown, as follows, to wit 

That said defendant. The Citv of Watertown. on the first dav of 
June, A. D. 1856, made, executed. issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to’ pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit 

S40.00 The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, bei 


or 
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interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent, per annum, from the first 
day of July, 1864, which said plaintiffs claim and demand judgment 
therefor. 

o2 Said plaintiffs further allege, as a 45th cause of action 


against said defendant, The City of Watertown, as follows, to 


— 
< 


That said defendant. The City oft Watertown. Ol} the first day of 
June, A. D. 1856. made, executed. issued. and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 


] LS clerk. 


which, before delivery, was signed by its mayor and by 1 
and was In the words and figures as follows, to wit: 


aac 


$40.00. The Citv of Watertown will pay to the holder hereof 
forty dollars on the first day of me 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of sity. No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Jayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 


coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the pla untiffs thereon from the defendant the sum of forty dollars, 

| 


with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand Judg- 


17 


ment therefor. 
Said plaintiffs further allege, as a 46th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day Ol 


June, A. D. 1856, made, executed. issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 
$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July 1865, at the Bank of North 


America, in the citv of New York, on presentation hereof, being the 
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interest due that day Ol} bond of city, No. 19i. issued LO aid the 
Watertown and Madison railroad 
WM. CHAPPELL, Mayor. 


S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful OWhers and holders of said COUPON : 
that defendant les hot paid the same, and that there Is How due LO 
the plaintiffs Lhereon from the defendant the =Ul) of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 47th cause of action 
against said defendant, The City of Watertown, as follows, to 


> 
e)e) 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1S66, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that dav Ol) bond of city, No. D1. issued LO ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. ivi. above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1566, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 48th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words aud figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specificaliy set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1866, which said plaintiffs claim and demand judg- 
ment therefor. 


o4 Said plaintiffs further allege, as a 49th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D, 1856, made, executed, issued, and delivered,in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1867, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
dav of January, 1867, which said plaintiffs claim and demand Judg- 
ment therefor. 


Said plaintiffs further allege, as a 50th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
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interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad 
WM. CHAPPELL, Mayor. 
s. BAIRD. Cler|} 


That the said obligation above set forth is an interest warran| or 
coupon annexed to bond No. 191, al 7 
that the plaintiffs are the law ful owners and holders of said coupon: 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon fromm the defendant the sum of forty dollars, 
with Interest thereupon, ab seven per Cert. per num. from thy Orst 
day of July, 1867, which said plaintiffs cl 

ment therefor 


. * | } ; 
ove more speclHeallyv set rtp 


} ? } —_— 
aim and demand judg- 


5D Said plaintiffs further alles . as a oOlst cause of action 
against said defendant, The City of Watertown, as follows, to 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
lormiity to law, its certain written obligation Or promis ta pay, 
which, before delivery, was signed by Its mavor and by its clerk, 
and was in the words and figures as follows, to wit: 


$410.00. The City of Watertown will pav to the holder hereof 
1] + | 


fortv dollars on the first dav of January. ISGS. at the Bank of North 
Amertiea. in the citv of Ne W York, on pres ntation hereof. being the 


. | | P ’ ? hy 4," ] ‘ 

interest due that dav on bond ot eitv. No. 19]. issued to ald the 
y > . } . . . | . } . 

Watertown and Madison railroad. 


WM. CHAPPELL, May, 
S. BAIRD, Cl 


2 ee | > = a , * . 
ot + . ‘ ' opt? 2 rT . ‘ ‘ “| »> T, Ts " 
Phat the said obligation above set forth is an Interest warrant o1 


_ } | Y { | > » — 2. it 4 ; 4] ° 
a » annexed to bond No. 191, above more specifically set forth - 


. ’ " ° | : } } . ’ } ‘> 
that the plaintiffs are the lawful owners and holders of “ald COUPON ; 
list | ?} ). ? lie ? ? oct ti ? | t } Fa. ’ i. 4 
Liab ¢ efel Mmiant Has not Dalia Lhe same, and that there 1s now aque to 
} 2 ,¥% } } } ; , : . , 1 
> a1 ‘ j a. . - . 4 . ‘ _ 4 . : . ees i i | : 
the paints thereon Irom the defendan the sum of fortv dollars, 
. , . j ? : = , ‘ ; 4 ion = ; ’ . ; 
With interest Lhereupon, at sevel Pel cent. per annum, irom tue frst 
| ' 
, TWEELTE at 4 oa ae = +47 Da yr . oe , 
day Ol January, LS6S, whic ‘th Salad piaintiis Claim ana gemanad iudg- 


ment therefor 


Said plaintiffs further allege, as a 52nd cause of action against 
said defendant, The City of Watertown, as follows, to wit 

—— sald defendant, The City of Watertown, O1 
June, A. D. 1856, made, executed, issued, and delivered. in full eon- 
len to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows. to wit: ) 


— 
> 
comes’ 
— 
—_— 
~ 
— 
« 
= 
-~ 


—) 


$40.00. “The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 


‘> 
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interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon erm xed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant a not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
phinag . terest thereupon, at seven per cent . pe rannun), from the first 

? 
j 


day July, 1868, which said plaintiffs claim and demand judg- 
nent th r fol 
Ob Said plaintiffs further allege, . a O3rd cause of action 


against said defendant, The City of Watertown, as follows, to 


That sald de fe ndant. The City of Watertown, On the first day of 
June A )). LSd6, made, executed, Issue d. ana delivered, 1 full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mavor and by its clerk, 


and was 1n the words and neures as follows, tO WIL: 


y 
ce 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1869, at the Bank of North 
\merica, in the city of New York, on presentation hereof, being the 


lue that Gay Ol; DONA of city, No. 19], issued LO aid the 


WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more spectifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 


that defendant has not pald the same, and that there is now due to 
the } ntiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1869, which said }) jaintiffs claim and demand judg- 


S| 


Said plaintiffs further allege, as a 54th cause of action against said 


defendant, The Citv of W: atertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, enio f issued, and delivered,in full con- 
loOrmityv to law, its certain written obligation or promise LO pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pav to the holder hereof 
forty dollars on the - st day of July, 1869, at the Bank of North 
America, in the ¢ ity of New Y ork, on p resentation hereof, being the 
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interest due that day on bond of city, No 19], issued to ald the 
Watertown and Madiso1 railroad 

WM. CHAPPELL, Mayor. 

S. BAIRD, Clerk # 


Phat the said Dilgalion above set forth 1s an interest warraht or 
) ‘i ' . v7 ai i 
coupon annexed to bond NO Il. above more speclhically set forth: 


4 i = i ” i —_ ' ’ 1} . , _ : 
that the tiffs are the lawfu:i owners and holders of said coupon: a 
‘ 


} } ] j ; 4] } =? . ; : } 
that defendant has not paid the same, ana that there Is now due to 
(T. 4] v~ fore lof lan Ye | -_ 
Lhe Diddle ii> LIers i] IPOUr) rhe gdefendant tye SULT oO] rOrty dollars, 


with Interest thereupon, at seven per cent. per alinuln, Irom the first 
day of July, ISO”. which said plaintiffs claim and demand judg- 


~ ay - 1} — = ? 2 
| s ; 9 a&« ; .* 4 . oil “ . iv ’ »7y ad 
ay Salad plalnelils furthe aiiege, aS a ovoth eause of action / 
. ’ 7 rat * re , . , 
AVALIIST Satitih UU ceene int. Lhe ( Its {>} Watertown. as TOLLOWS.,. TO 
Wit 
riy] ry = a. +e c \\’: : . } ] : : 
Chat said defendant, The City of atertown, on the first dav of 
; ID). 185 - eee eee ;, } ee 1 a 
June. \. A, LOO, nade, eXeculed, ISSUeEd, and delivered, In Iulil Con- 
4% ? a . : | ’ 
rormityv. te \ - Written obligation or promise to pay, 
| « 
, Sa | —_—- ] . ' _—? oat ] . ‘ ' } } : | 7 
which. before delivery, Was SiVled by Its mayor and bv its Cierk, 
° ’ > + . ° : 
cil Ld Was i] LI Vi (] i = ics das l¢ iOWsS LO Wit 
‘ 4bh 11 °*1i : ? } ? } : . ‘ 
S4U OU i | ( \\ rtown Will pay to the holder hereof 
} } i] : j . . ol ‘ ’ 7 ” 
Ortyv aqdowars on tiie rst day ol lanuary, 1S70. at brie Bank of North 
America, 10 the « Oil siCW OPK, O10) presentation hereof, being the 


interest due that day on bond of city, No. 191, issued to aid. the 


WM. CHAPPELL, Mayor. 
S. BAIRD, Cler/ 


[ 
} t t ‘ Ct 6 1 } YX ay 1c 9? . , ‘ “. cT 
phat ti ala C V ¢ b 10 11S an mnterest warrant oO! 
; \ 1 ‘ _ . 
, ? f ; \ a ‘ . 
COUPON } i>\ ¢ ) {| . () i i} roove ae re Sspecitl i | \ <7 8) | forth 
? , 
t | +7 rive ii | . } aay rv T VA " ? } i | ll ’ 7 1,4 > " ? 
rea es i ‘> si ' ers ania POIGeTS Ol Sal COUPOn 
} } { 4 ] ’ } ; 
+ OT « } ' t , ' + } ’ . + 
bhrbAL Aeiedn fit | ( ! | f Same, and that thel Is NOW alle ) 
% ] 43 ra | } j } } 
; fe} ] T | . ) 7 : ) ‘ + ’ ¢ 
Lhe pli ILITS defendant the sum of fortv dollars, 
| ? ? 
} f+] ~ e>7"4 = 4.7 ? sy? T + 4 + ) - 
With 1n i ( i \ lL per Cell pel annum, irom the frst 
a 
| ’ } } | 1 , ' . 
‘ + ’ st ~ ' } ' . + ) i oy 
day ot Ja LO4 Salad plaintits Claim and demand jJudg- 
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; 
? 
ment therel 
. ] ) {¥ , . 
Vy S ' ‘ oPe ; 
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That Sa d det he Citv of Wate riown, on thre lirst day oO} 
June, A. D. 1So06, pn executed, issued, and delivered. in full econ- 
frormity to iay S Written obl 9Pation or prothise to pay, 
whieh ClO! at Vel Was Sloneqd b\ its Mayor ahd Db\ tS Cierk 
and was.1l e Words and figures as follows. to wit 
> 
S40 00 I] Ll f \ Lertown will pred) to the h | ler here | 
fortv dollars on the first day of July, 1S70. at the Bank of North 
\merica, In thi y of New York, on presentation hereof, being the 
. adel 
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interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
COU porn annexed to bond No. 191, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the samme, and that there is now due to 
the plaintiffs thereon from the defendant the SuUtni of forty dollars. 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


08 Said plaintiffs further allege, as a 57th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S40.00. The City ot Watertown will pay to thie holder hereof 
forty dollars On the first day of January, 1s71, Al the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison Railroad. 7 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


a 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plainuffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent per annum, froin the first 
day of January, 18/1, which sald plaintiffs claim and di mand judg- 
ment therefor. 


7 


Said plaintiffs further al 1 


lege, as a OSth cause of action against 
caid defendant, The City of Watertown, as follows, to wit 


That said defendant, The ¢ ity of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay 
which, before delivery, Was signe d by tS mayor al d by its clerk, 
and was in the words and figures as follows, to wit: 


(yl 
a | 


$40.00. The City of Watertown will pay to the holder lereof 
forty dollars on the first day of July, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 


a 
} 
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interest due that day on bond of city. No. 19], issued LO aid the 
Watertown and Madison railroad. 


WM. CHAPPELL, Mayor 
S. BAIRD, Clerk. 


That the said obligatic 


] 


} 
} } ’ r , ; , watt 
coupon annexed to bond NO ivi, above more speclfiealls set forth : 
| ‘ 


. ' . . q ’ f 
that the plaintiffs are the hawi 

} 7 i] ~ | } | . 
that defendant has not | Wd the sume, and that there Is how due to 


1] 
()j 


] 


| | } 7 : . > 
the plaintilis thereon from the defendant thesum of forty doll: 
with interest thi reupon, atseven per cent, per annum, from the first 


lay of July, 1871, which said plaintiffs claim and demand judg 
ment therefor 


e 


nw ¢ ge — } Ge 4 : ’ 
9) Said plaint further allege. as a 59th cause of action 
. } + .* . ° . ; 
\vTAINSt sald a lant. The City of Watertown. as follows. to 
WIT: 


That said defendant. The City of Watertown. on the first dav of 


June, A. D. 1856, nade, executed, issued, and delivered, in full econ- 
formiuty LO law, its certain written oblige 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The Citv of Wate 
forty dollars on the first day of January, 1872, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of elty. No. ivi. issued LO aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


Phat the said obligation above set forth is an interest warrant or 
COUPON AhnbneX¢ c to DONA NO 91. above more specifically sel forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the siiihne, and hat there Is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest ther Upon, at seven per cent. per annuin, from the first 


! 
day of January, 1872, which said plaintiffS claim and demand judg- 
ment therefor. 


+ 
t 
} 
' 
i 


Said plaintifl further allege, as a 60th cause of action against 


d defendant, The City of Watertown, as follows, to wit: 


That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, Its certain written obligation Or promise tO pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 

S40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first dav of July, 1872, at the Bank ot North 
America, in the city of New York, on presentation hereof, being the 


1 above set forth is an interest warrant or 
ul owners and holders of said coupon ; 


ials, 


ration or promise to pay, 
A 


rtown will pay to the holder hereof 
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interest due that day On) bond of eit No. 191, issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Cler/ 


That the said obligation gbove set forth is an interest warrant or 
¢ Up mk ANNEXE d to bond No. 191, above Ore specifically set forth 


} , ] A f ~ . 
that the plaintiffs are the lawful owners and holders of said coupon 
| , ' } ’ , 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 


with interest thereupon, at seven per cent. per annum, from the first 
] 


} 
ay of July, 1872, which said plaintiffs claim and demand judg- 


ment shecoutine. 


60 Said plaintiffs further —— as a 6lst cause of action 
acalnst sald de fend: init The ty of W: atertown, as follows, LO 

wit: 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the frst day of January, 1875, at the Bank of North 
Amerlea, 11) the cit y of New York, Ol) presentation hereof, be ny the 
Interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
BAIRD, Clerk. 


That the sald oblig ration above Sse t forth 1 Is an interest warrant or 
COUPON annexed LO bond No. 191, toon Mwore speci! cally sel forth: 
that the plaintiffs are the lawful owners and holders of said coupon : 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1878, which said plaintiffs claim and demand judg- 
ment therefo 


Said plaintiffs “se allege, asa 62nd cause of action against 
sald de fend: ant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the me day of 
June, A. 1). 1S56, made, executed, issued, and delivered, 1) full COl)- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. No. 9. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
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forty dollars on the esi Pel ee 1858, being the interest 
due on that day on bond of city, No. 23 issued in behalf of the 
Watertown and Madison Railroat Company. 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerh. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 23, above more specifical ly set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1858, which said plaintiffs claim and demand 
judgme nt therefor. 


6] Said plaintiffs further allege, as a 63rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said def ndant, The ¢ ‘ity of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


840.00. No. 10. 


The treasurer of the elty of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the CILy of New York, 
forty dollars on the pen of August, a being the interest due 
on that day on bond of eit No. 23, issued in behalf of the W ater- 
town and Mudtinoe Balteont < ompany. 

WM. M. DENNIS, Alayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 25, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum _ of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 64th cause of action against said 
defendant, The City of Watertown, as follows, to wit : | 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


% ae. 2 
Pe 
Mela. ” 
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$40.00. No. 11. 
The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
forty dollars on the first day of February, 1859, being the interest 
due on that day on bond of city, No. 23, issued in behalf of the 
Watertown and Madison Railroad Company. 
WM. M. DENNIS, Mayor. 
i. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 23, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 

62 Said plaintiffs further allege, as a 65th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. No. 12. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
forty dollars on the first aay of August, 1859, being the interest due 
on that d iy on bond of city, No. 25, issued in behalf — the Water- 
town and Madison Railroad Company. 
| WM. M. DENNIS, a 
I. G. PEASE, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 23, above more specifically set forth ; 
that the plaintiffs are lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1859, which said plaintiffs claim and demand Judg- 
ment therefor. 

Said plaintiffs further allege,as a 66th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 
That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 


formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 
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$40.00. No. 13. 


The treasurer of the city of Watertown will pay Danie 
bearer, at the Bank of Nov I) Aine rica, in the city of New. York. 
forty dollars on the first day of I bruary, LS6OO, being the Interest 
due on that day on bond of city, No. 25, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. Angee Mayor, 
I. G PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 23, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
threat defendant has not 1) iid the same, and that there is now due to 


; ce ff ] 
the plaintiffs thereon froin the defendant the sum of forty dollars, 
iuin, from the first 


with inte rest thereupon, at seven per cent. per cl 
day sash vi whines 1860, which said plaintiffs claim and demand 
idoment soon 


63 “Said #1 . urther allege, as G7th cause of action 
against said defendant, The City of Watertown, as follows, to 

wit: 
That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con 
aaa’ rae” taal =~ =F : ' : 
lormity to iaw, its certain written obligation o1 promise to pay, 
which, before delivery, was signed by its mayor and 
and was in the words and figures as follows, to wit: 


S10 O0. 


The treasurer of 
’ ] . Y } , ‘ c . = = 7 
beart fc. the Bank Oo] North Ameriea, in the eityv o! Vew York. 


1S60, being the interest due 


forty dollars on the first day of At 
issued in behalf of the Water- 


on that day on bond of eity, No. 
town and Madison Railroad Company. 


WM. M. DENNIS, Mayor. 
I. G PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 


col ee annexed to bond No. 23. above more specific ally set forth: 


hat the plaintiffs are the lawful owners and holders of said coupon 
wasp “eae has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at s-ven per cent. per annum, irom the first 
day of August, 1860, whi ch said plaintiffs claim and demand judg- 


Said p gw further allege, as a 68th cause of action agai 
defendant, The City of Watertown, as follows, to wit: 
That said defendant, The Citv of Watertown, on the first 


ment theretor. 
. Lnst said 


7 > 
(Viiv (i 
} 


f 
} 
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June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


EDWIN F. KNOWLTON, &¢C., VS. THE CITY OF WATERTOWN. Ol 


S4000. No. 15. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
forty dollars on the first day of February, 1861, being the interest 
due on that day on bond of city, No. 23, issued in behalf of the 
Watertown and Madison Railroad Company. , 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 235, above more specifically sel forth ; 
that the plaintiffs are the lawfal owners and holders of said coupon ; 
hat defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
interest thereupon, at seven per cent. per annum, from the first 

February, S61, which said plaintiffs claim and demand 
judgment therefor. 

64 Said plaintiffs further allege, as a 69th cause of action 
against said defendant, The City of Watertown, as follows, to 


a4 oe 


That said defendant, The City of Watertown. on the first day of 
June. A. D. 1856, made, executed, issued. and delivered, in full eon- 
formity to law, its certain written obligation or promise Lo pay, 


’ 


ened by its mayor and by its clerk, 


vhich. before deliverv. was sig 
t | ‘ " } : sk >a = ¥ 1] . nin . 
LT vVasin the words and figures as{oliows, to wit: 


920.00. No. 16. 


The treasurer of the city of Watertown will pav Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
forty dollars on the first day of August, LS61, being the interest due 
V on bond of ¢ It, No. 23, issued in behalf of the W ater- 
Madison R: iilroad ( ompany. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. — 


hat Lhe more obligation above set forth isan interest warrant o1 
coupon annexed to Doli No. Ze. above more specilica lv set forth : 
ul owners and holders of said coupon ; 


that thr plant ffs are the lawf 

that de fendant has not paid the same, and that there 1s how due LO 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with rn te rest thereupon, at seven per cent. per annum, from the first 
| ist, 1861, which said plaintiffs claim and demand Jjudg- 


~ 

ae 
at 
= 

— 
-_ 

j ~7~ 


ment therefor. 

Said plaintiffs —— r allege, as a 70th cause of action against 
sald defendant, The C of Watertown, as follows, to wit: 

That said defendant “The C ity of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, ‘b efore delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


oO? EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


$40.00. No. 17. 


he treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Ameriea, In the eity of New York, 
. } . , . 3 ' . 7 : } 
forty dollars on the first dav February, 1862, being the interest due 


on that day on bond « | 

town and Madison Railroad Company. 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 25, above more s fically set forth 
that the plaintiffs are the lawful owners and holders of s iid coupon ; 
that defendant has not p i the sams and that there 1s now due Lo 


the plaintiffs thereon from the defendant the sum of. forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
| ylaintiffs claina and demand judg- 


j 
a 
— 

~~ 


day of February, IS62. 


ment therefor 


} 


65 Sad plaintiffs further allege, as a 7 list Cause of action 
Sal City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise LO pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was inthe words and figures as follows, to wit: 


$40.00. No. 18. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
forty dollars on the first day of August, 1862, being the interest due 
on that day on bond of city, No. 28, issued in behalf of the Water- 
town and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. — 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No, 23, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 


day of August, 1862, which said plaintiffs claim and demand judg- 
ment therefor 
Said plaintiffs further allege, as a 72d cause of action against 


said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full econ- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


EDWIN F. KNOWLTON, &C., VS. THE CITY OF WATERTOWN. Jo 


S40.00. No. 19. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the ¢ itv of New York, 
forty dollars on the first day of February, 1863, being the interest 
due on that day on bond of eity, No. 20, issued 1 be ‘half ol the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
ome annexed to bond No. 4 ubove more specifically sel forth : 
that the plaintiffs are the lawft ul owt ers and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 18628, which said plaintiffs claim and demand judg- 

ment therefor. 
66 - Said plaintiffs further allege, as a 73rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit : 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation Or promise tO pay, 
which, before delivery, Was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$?0.00. No. 9. 


The treasurer of the city of Wat noe Wi 1] pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of of ~o Frankia 1858, being the in- 
terest due on that day on bond of elt V, No. DU, issued in behalf 
the Watertown and Madison Railroad C ompany. 

WM. M. DENNIS, Jayor. 
I. G. PEASE, Cler/ 


That the said obligation above set forth 1s an interest warrant or 
Coupon annexed to bond No. 90, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1858; which said plaintiffs claim and demand Judg- 
ment therefor. 

Said plaintiffs further allege, as a 74th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, "Phe City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delive red, in full con- 
formity to law, its certain written obligation or promise = pay, 
which, before delivery, was signed by its mayor amd by its clerk, 
and was in the words and figures as follows, to wit: 


D4 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


Q90.00. No. 10. 


The treasurer of the city of Watertown wil! pa’ Daniel Jones or 
bearer, at the Bank of North \ineriea, In *) of New York, 
twenty dollars on the day of August, eing the interest 
due on that day on bond of city, No. 90, issaea in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Jleayor. 
I. G. PEASE, Clerk. 


> 
i 


{ 
} 
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That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 90, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not iid the same, and that there is now due to 
the plaintiffs thie reon from the def ndant the sum of bLwenty doll irs, 
with interest thereupon, at seven per cent. per annuin, from the fir 
day of August, 1858, which said plaintiffs claim and demand yu v- 

ment therefor. 
67 Said plaintiffs further allege, as a 75th cause of action 
against said defendant, The City of Watertown, as follows, to 


-_ 


wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$90.00. No. 11. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Ameriea, in the city of New York, 
twenty dollars on the first day of February, 1859, being the interest 
due on that day on bond of city, No. 90, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Jfayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon anne xed to bond No. 90, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that de f ndant has not paid the same. and that there 1S now due ta 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
dav of February, 1559, which said plaintiffs claim and demand judg- 
ment therefor. 

Said 


loa} 
yeeeee 


+, " > . —a iy cy ‘ we t- } ' r se ‘ : . 
tilts further allege as a 76th cause of action against said 


? 
I 


tes 


defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the ( 
June. A. D. 1856, made, executed, issued, and delivered, in fu] 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was In the words and figures as follows, to wit: 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 9 909 
$90.00. No. 12. 


7 


The Lreasurer of the city of W ate rtow li Wi 1] pay Daniel Jones or 
the Band of Nor th Amer! in the city of New \ ork, 


bearer, ; ; 
l Sov. bern’ the interest 


i 
twenty dollars on the first day of jpn 
di 1@ Ol} thr it d: Ly On bond of city, No. JU, issued In behalf of the 
Watertown and Madison Railroad ¢ ompan) Ae i 
WM. M. DENNIS, Mayor. 


I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 90, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that enieape has hot paid the saine, and that { here is Dow due to 
ons Jaintiffs thereon from the defendant the sum of twenty dollars, 
vith interest thereupon, at seven per centum per annum, from the 
first day of August, 1859, which said plaintiffs claim and demand 

judgment therefor. 
68 Said plaintiffs further allege, as a 77th cause of action 
against said defendant, The City of Watertown, as follows, to 


+ 
‘ 


Chat said defendant, The ] : Wate rtown, on the first day of 
June, A. D. 1856, made, execute “4 poate and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and _ by its clerk, 
and was in the words and figures as follows, to wit: 


S000. No. 18. 


The treasurer of — city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
y dollars on the frst day of February, 1860, being the interest 
due on that day on bond of city, No. 90, issued in behalf of the 
Watertown and Madison Railroad Company 

WM. M. ogre Mayor. 
lI. G. PEASE, Clerk. 


hat the said obligation above set forth 1s an interest warr: = or 
pon annexed to bond No. 90, above more specifically set rth ; 
nat thie plaintiffs are the lawful owners and noiders oj said COUDON] > 


i 
} } ’ | 4 ; . ; + | : ' oy 

that delendant has not paid the same. and that Lhnere 1s now aue to 
, ; 

UI 


ae ; . r.. al. a " | li = ad sa , 1} ; 
ne gnenawes thereon irom the defendant Lhe sum of twenty dollars, 


with interest the reupon, at seven per cent. per annum, from the frst 
’ a _ P . > ] * 4 ‘ #B - . } } ? : 
day of Februar nf 1860, which said pial iffs claim and demand judg 


ment therefor. 

Said plaintiffs. further allege, as a 78th cause of action against 
said defendant. The ¢ ity of Watertown. as follows, to wit: 

That said def ndant, The City of Watertown. on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formit ty to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by mayor and by its clerk, 


it 
and was in the words and figures as follows, to wit: 


56 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
890.00. No. 14. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Ameriea, in the city of New York, 
twenty dollars on the first day of August, 1860, being the interest 
due on that day on bond of city, No. 90, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 


coupon annexed to bond No. 90, above more specifically set forth ; 

that the plaintiffs are the lawful owners and holders of said coupon ; 

that defendant has not paid the same, and that there is now due to 

the plaintiffs thereon from the defendant the sum of twenty dollars, 

with interest thereupon, at seven per cent. per annum, from the first 

day of August, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 


69 Said plaintiffs further allege, as a 79th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full econ- 
formity to law, its certain written obligation or promise to pav, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$20.00. No. 15. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the citv of New York, 
twenty dollars on the first day of February, LSb1, being the interest 
due on that day on bond of city, No. 9U, issued in behalf of the 
Watertown and Madison raiload. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


Thet the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 90, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupons; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1861, which said plaintiffs claim and demand 
judgment therefor. | 

Said plaintiffs further allege, as an SOth cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 57 


$20.00. No. 16. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Armeriea, in the citv of New York, 
twenty dollars on the first day of August, 1561, being the interest 
due on that day on bond of city, No. 90, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I.G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 90,above more specificaily set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon,at seven per cent. per annum, from the first 


day of August, 1861, which said plaintiffs claim and demand judg- 
ment therefor. . 

70 Said plaintiffs further allege, as an Slst cause of action 
against said defendant, The City of Watertown, as follows, to 


Wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and vas in the words and figures as follows, to wit: 


890.00. No. 17. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of February, 1562, being the interest 
due on that day on bond of city, No. 90, issued in behalf of the Water- 
town and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I.G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 90. above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as an 82nd cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its’ clerk, 
and was in the words and figures as follows, to wit: 

S—-198 


58 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
$90.00. No. 18. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 


twenty dollars on tie first day of August, 1562 _ being the interest due 


on that d: ly On bond of eli uy, No. JU, issued in beh: lf of the Water- 
town and Madison railroad. _ 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 
That the said obligation above set forth is an interest warrant or 


coupon annexed to b ne No. 90, above more spec ifically set forth ; 
that the plaintiffs are the lawful owners and holders of said . 
that defendant has not paid the same, and that there Is now due to 
the pl: alntiffs thereon from the defendant the sum of twenty doll: irs, 
with interest there upon, at seven per cent. per annum, from the lirst 
day of August, 1862, which said plaintiffs claim and demand judg- 


ment therefor. ° 
71 Said plaintiffS further allege, as an 83rd cause of action 
against : said defendant, The City of Watertown, as follows, to 
wit: 
That said defendant, The C ~ Watertown, on the first day of 


June, A. D. 1856, made, « wont Hoesen and de ‘liveye d,in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S?0.00. No. 19. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of eer § 1863, being the interest 
due on that lay on bond of city . No. JQ, issued in behalf of the 
Watertown and Madison Railroad C ompany. 

WM. M. DENNIS. Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 90, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dol- 
lars, with interest there upon, at seven per cent. per annum, from the 
first day of February, 1863, which said plaintiffs claim and demand 
judgment therefor. 

Said plaintiffs further allege, as an 84th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 


June, A. D. LSo6, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and { figures as follows, to wit: 


& ee 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. OD 
890.00. No. 20. 


The treasurer of the city of Watertown will pay Danie! Jones or 
bearer, at the Bank of North America, in the citv of New York, 
twenty dollars on the’ first day of August, 1565, being the interest 
due on that day on bond of city, No. 90, issued in behalf of the 
Watertown and Madison railroad. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
COUPOl annexed to bond No. 90, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of sald COUPON ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum_ of twenty dol- 
lars, with interest thereupon, at seven per cent. per annum, from the 
irst day of August, 1865, which said plaintiffs claim and demand 

judgment therefor. 
72 Said plaintiffs further allege, as an 85th cause of action 


— 
‘ 


against said defendant, The City of Watertown, as follows, to 


ae 


wit: 

That said defendant, The City of Watertown. On) the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 

? . "I . . 
and was in the words and figures as follows, to wit: 


S?O OO, No. 9. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of February, 1558, being the interest 
due on that day on bond of city, No. 88, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1558, which said plaintiffs claim and demand Judg- 
ment therefor. 

Said plaintiffs further allege, as an 86th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and ‘delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


60 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
$90.00. No. 10. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1858, being the interest 
due on that day on bond of city, No. 88, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the plaintiffs are the lav. ful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August 1858, which said plaintiffs claim and demand judg- 

ment therefor. 
3 Said ag arg allege, as an 87th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. lSo6, made, ex: euted, issued, and delivered, in full col- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$0.00. No. 11. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of February, 1859, being the interest 
due on that day on bond of city, No. 88, issued In behalf of the 
Watertown and Madison Railroad C ompany. 

W M. M. DE NNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1859, which said plaintiffs claim and demand judg- 
ment therefor. ; 

Said plaintiffs ~algeseliggers "sea an S8Sth cause of action against 
said defendant, The Cit f Wa tertown, as follows, to wit: ) 

That said defendant, 1 ie City of Watertown, on the first day of 
June, A. D. 1856, made, ex pon issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and firures as follows, to wit: 


Sy 


sf 
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$20.00. No. 12. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer. at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1859, being the interest 
due on that day en bond of city, No. 88, issued in behalf of the 
Watertown and Madison Railroad Company. 

W.M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1859, which said plaintiffs claim and demand judg- 

ment therefor. 
74 Said plaintiffs further allege, as an 89th cause of action 
against said defendant, The City of Watertown, as follows, to 
Wil: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


‘> 


$20.00. | No. 138. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, im the city of New York, 
twenty dollars on the first day of February, 1860, being the interest 
due on that day.on bond of city, No. 88, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant hus not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 90th cause of action against 
sald defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


62 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


$20.00. No. 14. 


The treasurer of the citv of Watertown wil 
bearer, at the Bank of North America, in the citv of New York, 
twenty doll 
due on 1 


Watertown and Madison Railroad C 


. " . 1 ; } 
‘ . ry F¢ , »? , ‘« , ? '¥ ? j } r T ) } t ‘oe 
ars on the first dav of August, 1860, being the interest 


Mipany. 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


ry? . i &. > + - . 
That the said ODIIAAtIal above set Porth is an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
: . ] > } 


mee 
that the plaintiffs are the lawful 
that defendant has not paid tl 


owners and holders of said coupot 
ie same, and that there is now di 
the pla intiffs thereon from the defendant the sum ot twenty dollars, 
with interest ther upon, at seven per cent. per annum, trom the fir 
day of August, 1860, which said plaintiffs claim and demand Judg- 
ment therefor 

70 Said plaintiffs further allege, as a Q1st cause of act 
f Wate rtown, as follows, LO 
wit 

That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was 1n the words and figures as follows, to wit 


S90 OO. No. 15. 


The treasurer of the eity of Watertown wil! pay Daniel Jones or 
heart r, at the Bank O| North Ameriea, 1 thi city of Ne W York, 
twenty dollars on the first day of February, 1861, being the interest 
due on that dav on bond of cHuy, No. 8S, issued on behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DE ~ Mayor 
Il. G PEASE, Clerk. 


That the _ obligation above set forth is an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the pla none Is are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars 
with interest thereupon, at seven per cent. per annum, from the fir: 
day of February, 1861, which said plaintiffs claim and demand judg- 
ment therefor. | 

Said plaintiffs further allege, as a 92nd cause of action against said 
defendant, The City of Watertown. as follows, LO wit i 

That said defendant, The City of Watertown, on the fi Pst t day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to Jaw, its certain written obligation or aaa to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 


~— } - :, } } rh sater NN XQ : ee . } Lalf + the 
bch t (dai\ (oil Dona {)] sets. AED ‘. issued 11) ec iliati Ji Lilt 
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SIOY.00. No. 16. 

The treasurer of ee? C V of = atertown W 1] pay Daniel Jones or 
bearer, at the Bank o North erica, In the city of New Y ork, 
Lwenty dollars on tg ee day a pie S61. el the interest 


due Ot) that day Ot) bond of city, NO. SS, a nn behalf of the 
Watertown and Madison Railroad Company. 
WM. M. DENNIS, Mayor. 
[.. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed LO bond No. SS, above nore spre cifically set forth ; 
that the plaintiffs are the lawful owners and holders of said COUPOD ; 


} F sine — 
Lnat defendant has not paid the same, and that there Is now due to 


the plaintiffs thereon from the defendant the sum of Lwenty dollars, 

with interest nag ga seven per cent. per annum, from the first 

day of August, 1861, which said plaintiffs claim and demand judg- 
ment i 

76 Said plainti ffs further allege, as 93rd eause of action 
against said de re ndant, ‘The City « PY atertownh, as follows, to 


wit: : 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and bv its clerk, 


} 


and was In the words and heures as follows, to wit: 
SPO O00 No. ] 7. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank oO] North America .1n the city of New York, 
twenty dollars on the first day of February, 1862, being the interest 
due on that ewes On} bond of city, No. SO, Issued 1) behalf of the 
Watertown and Madison railroad. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said oblis ration above set forth Is an interest warrant or 
coupon annexed LO bond NO. SS, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1862, which said plaintiffs claim and demand 
judgment therefor. 

Said plaintiffs further allege, as a 94th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise LO pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


64 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
$90.00. No. 18. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1862, being the interest 
due on that day on bond of city, No. 88, issued in behalf of the 
Watertown and Madison Railroad Company. 


WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. ~t 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed LO bond No. OO, above more specifically set forth ; | 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to | 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1862, which said plaintiffs claim and demand judg- 


ad 


ment therefor. 
V7 Said plaintiffs further allege, as a 95th cause of action 
against said defendant, The City of Watertown, as follows, to 


WIL: 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 4 
formity to law, its certain written obligation or promise to pay, } 
which, before delivery, was signed by its mayor and by its clerk, } 
and was in the words and figures as follows, to wit: ¥ 
$90.00. No. 19. y 
The treasurer of the city of Watertown will pay Daniel Jones or fe 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of Feoruary, 1863, being the interest 
due on that day on bond of city, No. 88, issued in behalf of the t 
Watertown and Madison Railroad Company. : 
WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 
That the said obligation above set forth is an interest warrant or E 
coupon annexed to bond No. 88, above more specifically set forth ; ; 
that the plaintiffs are the lawful owners and holders of said coupon ; t 
that defendant has not paid the same, and that there is now due to i 
the plaintiffs thereon from the defendant the sum of twenty dollars, a | 
with interest thereupon, at seven per cent. per annum, from the first 


day of February, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs a allege, as a 96th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant The ¢ ity of Watertown, on the first day of 
June, A. D. 1856, mai le. executed, issued, and delivered. in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


; 
| 
' 
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$90.00. No. 20. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1865, being the interest 
due on that day on bond of city, No. 88, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 88, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1863, which said plaintiffs claim and demand judg- 

ment therefor. | 
78 Said plaintiffs further allege, as a 97th cause of action 
against said defendant, The City of Watertown, as follows, to 


wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, 1D the C1LV uf New York, 
twenty dollars on the first day of February, 1858, being the interest 
due on that day on bond. of city, no 79, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, JJayor. 
I. G. PEASE, Clerk. — 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 98th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

9—]YS 


GO EDWIN F. KNOWLTON, &C., VS. THE CITY OF WATERTOWN. 


$20.00. No. 10. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the CIbV of New York, 


twenty dollars on the first day of August, 1855, being the interest 


due on that day on bond of cit ty, No. 7, issued in behalf of the 


Watertown and Madison Railroad Company. 
WM. M. DENNIS, AMayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
COUPOH annexe ad to bond No. 79, above more spec fie ally et forth : 


that the plaintiffs are the lawful owners and holders of s ‘id couy 

that defendant has not paid the same, and that there is now due to 

the plaintiffs thereon from the defendant the sum of twenty doll: 

with interest thereupon, at seven per cent. per annum, from the first 

day of Augsut, 1858, which said plaintiffs claim and demand Judg- 
ment therefor. 

19 Said plaintiffs further allege, as a 99th cause of action 
against said defendant, The ¢ ty of Watertown, as follows, to 


~ 


Wil: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S?0.00. No. 11. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Atnerica, in the city of ig York 
twenty dollars on the first dav of February, 1859, being the interest 
due on that day on bond of city, No. 7Y, issued in iat ox the 
Watertown and Madison Railroad ( ‘ompany. 

WM. M. DENNIS, Jayor. 
.. PEASE, Clerk. 


— 
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That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon, 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1859, which said plaintiffs claim and demand Judg- 
ment therefor. | 

Said plaintiffs further allege, as a 100th cause of action against 
said defendant, The City of Watertown, as follows, to wit : 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


oe g& 


eed 
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820.00. No. 12. 


The treasurer of the city of Watertown will Dav Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1859, being the interest 
due on that day on bond of citv, No. 79, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 


hat the plaintiffs are the lawful owners and holders of said coupon ; 
hat defendant has not paid the same, and that there is now due to 
he plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1859, which said plaintiffs claim and demand jud 
ment therefor. 
8) Said plaintiffs further allege, as a 101st cause of action 
against said defendant, The City of Watertown, as follows, to 


(Sl « 
a 


Wit: : 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$90.00. No. 13. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of February, 1860, being the interest 
due on that day on bond of city, No. 79, issued in behalf — the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said CcOuUpON ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
dav of February, 1860, which said plaintiffs claim and demand jud 
ment therefor. 

Said plaintiffs further allege, as a 102nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formitv to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


O- 
ow 


Od EDWIN F. KNOWLTON, &¢C., VS. THE CITY OF WATERTOWN. 


S90 00. No. 14. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1860, being the interest 
due on that day on bond. of city, No. 79, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Alayor. 


I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the iawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1860, which said plaintiffs claim and demand judg- 

ment therefor. 
5] Said plaintiffs further allege as a 105rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: . 

That said di fendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was In the words and figures as follows, to wit: 


SI) OO. No. 105. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Ameriea, in the city of New York, 
twenty dollars on the first day of February, 1861, being the interest 
due on that day on bond of city, No. 79, issued in behalf of the 
Watertown and Madison railroad. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1861, which said plaintiffs claim and demand 
judgment therefor. 

Said plaintiffs further allege as a 104th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its Mmavor and by its clerk, 
and was in words and figures as follows, to wit: | 
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$20.00. No. 16. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1861, being the interest 
due on that day on bond of city, No. 79, issued in behalf of the 
Watertown and Madison Railroad Company. 

W = M. DENNIS, — 
I. G. PEASE, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there are now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1861, which said pk intiffs claim and demand judg- 

ment therefor. 
82 Said plaintiffs further allege, as a 105th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$20.00. No. 17. 


The treasurer of the city of Watertown will pay Daniel Jones 
or bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of February, 1562, being the interest 
due on that day on bond of city, No. 79, issued in behalf of the 
Watertown and Madison Railroad © ompany. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1862, which said plaintiffs claim and demand 
judgment therefor. 

Said plaintiffs further allege, as a 106th cause of action against 
said defendant, The City of Watertown, as follows, to wit : 

That said defendant, The @ty of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


70 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


820.00. No. 18. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Ameriea, in the city of New York, 
twenty dollars on the first day of August, 1862, being the interest 
due on that day on bond of city, No. 79, issued in behalf of the 
Watertown and Madison railroad. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 79, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1862, which said plaintiffs claim and demand Judg- 

ment therefor. 
83 Said plaintiffs further allege, as a 107th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 


June A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

$20.00. No. 19. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of February, 1863, being the interest 
due on that day on bond of city, No. 79, issued in behalf of the 
Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 19, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1868, which said plaintiffs claim and demand 
judgment therefor. 

Said plaintiffs farther allege, as a 108th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


weeny 


7’ 


weary 
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820.00. No. 20. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
twenty dollars on the first day of August, 1563, being the interest 
due on that day on bond of city, No. 79 _ issued in behalf of the 
Watertown and Madison Railroad D OmMpanhy. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 9, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said COUPON , 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of twenty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1865, which said plaintiffs claim and demand judg- 

ment therefor. 
84 Said plaintiffs further allege,as a 109th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$4.00. No. 9. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of February, 1858, on presentation hereof, 
being the interest due on that day on bond of city, No. 196, issued 
in behalf of the Watertown and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, abové more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1858, which said plaintiffs claim and demand judg 
ment therefor. 

Said plaintiffs further allege, as a 110th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 


(2 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
$4.00. No. 10. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1858, being the interest due on 
that day on bond of city, No. 196, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1858, which said plaintiffs claim and demand judg- 

ment therefor. 
85 Said plaintiffs further allege, as a 111th cause of action 
ainst said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit : 


$-4.00. No. 11. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of February, 1859, being the interest due on 
that day on bond of city, No. 196, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEAS, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 112th cause of action against 
said defendant, The Citv of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full econ- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


Arbeit 


2 


mmc Aetna 
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$4.00. No. 12. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
four doilars on the first day of August, 1859, being the interest due 
on that day on bond of city, No. 196, issued in behalf of the Water- 
town and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1859, which said plaintiffs claim and demand judg- 

ment therefor. 
S6 Said plaintiffs furtber allege, as a 113th cause of action 
against sald defendant. The ¢ ity of Watertown, as follows, tO 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, which, 
before delivery, was signed by its mayor and by its clerk, and was 
in the words and figures as follows, to wit 


$4.00 No. 13. 


1] 
j 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
four dollars on the first day of February, 1860, being the interest 
Ina , AV vata 7 1 ’ N Ut, rec] doa } thalf f > 
due on that day on bond of city, No. 196, issued in behalf of the 
Watertown and Madison Ratlroad Company. 

WM. M. DENNIS, Mayor. 
lI. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above mor specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1860, which said plaintifis claim and demand 
judgment therefor. 

Said plaintiffs further allege, as a 114th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

10—-198 


fe EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


$4 00. No. 14. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
four dollars.on the first day of August, 1860, being the interest due 
on that day on bond of city, No. 196, issued 1n behalf of the Water- 
town and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 

That the said obligation above set forth is an interest warrant or 
Coupon annexed to bond No. 196, above more specifically set forth: 
that the plaintl Is ar he lawful owners and holders of said COUPON , 
that defendant has not paid the same, and that there Is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1860, which said plaintiffs claim and demand judg- 

ment therefor. 
S7 Said plaintiffs further allege, as a 115th cause of action 
against sald defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed. issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by Its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$4.00. No. 15. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of February, 1861, being the interest due on 
that day on bond of city, No. 1Y6, issued 1n behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1861, whieh said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 116th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its elerk, 
and was in the words and figures as follows, to wit: 


EDWIN F. KNOWLTON, &¢C., VS. THE CITY OF WATERTOWN. io 


S400. No. 16. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1861, being the interest due on 
that day on bond of city, No. 196, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, J/ayor. 
I. G. PEASE, Clerk. — 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth; 
that the plaintiffs are the lawt fal owners and holders of said nag aie 
that defendant has not paid t the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest ere ge at seven per cent. per annum, from the first 


day of August, 1861, which said plaintiffs claim and demand judg- 
ment nid ior 

SS Said plaintiffs further — owe, as a 17th eause of action 
agalnst said defendant, The " Ity ot W _ rtowh, as follows. to 

wit 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, nade, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S400). No. 17. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the citv of New York, 
four dollars on the first dav of February, wes being the interest due 
OF) that day Q}) bond of e Ity, No. 196, issued 1 ) 1 be half of . the W: ater- 
town and Madison Rail road Company 

W M. M. DENNIS, Jayor. 
I. G. PEASE, Clerk. 


l 
] 
am 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum,from the first 
day of February, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 118th cause of action against 
sald defendant. The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


76° EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


$4.00. No. 18. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America,in the city of New York, 
four dollars on the first day of August, 1862, being the interest due 
on that day on bond of city, No. 196, issued to aid the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I.G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1862, which said plaintiffs claim and demand judg- 
ment therefer. 
89 Said plaintiffs further allege, as a 119th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 
That said defendant, The City of Watertown, on the first day of 
June. A. 1). 1SO6. made, executed. issued. and delivered. 1 full Cone. 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as foliows, to wit: 


S400. No. 19. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day O} lebruary, LS65. being the interest due O}l 
that day on bond of city, No. 196, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per Cent. per annum, from the first 
day of February, 1863, which said plaintiffs claim and demand jud 
ment therefor. 

Said plaintiffs further allege, as the 120th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to Jaw, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


(T - 
o 


EDWIN F. KNOWLTON, &¢€., VS. THE CITY OF WATERTOWN. 77 
$4.00. No. 20. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1863, being the interest due on 
that day on bond of city, No. 196, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1865, which said plaintiffs claim and demand judg- 

ment therefor. 
90 Said plaintiffs further allege, as a 121st cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$4.00. No. 10. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1858, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. ! 
| WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 122nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


78 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 
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The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of Nort ‘ Pre rica, in the citv of New York, four 
dollars on the first day of February, 1859, being the interest due 
on that day on bond of city, No. 98, issued in behalf of the Water- 
town and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G PEASE, Clerk. 


‘That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 9S. above more specifically set forth: 
that the plaintiffs are the | lawful owners and hol ders of s said coupon 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of four dollars. 
with interest the re ge at seven per cent - per annul, from the first 
ay eee 18 


i «A 


which said plaintiffs c lal 1th) and demand judg- 


ment therefor 

v1 Said plaintiffs further allege, as a 1235rd cause of action 
against said defendant, The City of Watertown, as follows, 1 
avalunst Sara defendant, Ihe ILV O tertown, as OLIOWS, O 


wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and _ by its clerk, 


and was in the words and figures as follows, to wit 


$4.00. No. 12. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank f North Ameriea, In the wy Ares New York, 
four dollars on the first day of August, 1859, being the interest due 
on that dav on bond of city, No. 98, issued in behalf of the W ater- 
town and Madison Railroad Company. 

WM. M. DENNIS, Jlayor. 
[l. G PEASE, ¢ 


That the said obligation above set forth 1s an interest warrant or 
COUPON annexed to bond No. 98, above more specifically set forth: 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has hot paid the same, and that there is how due Lo 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1859, which said plaintiffs claim and demand judg- 
nent therefor. 

Said plaintiffs further allege, as a 124th cause of action against 
sald defendant, The City of Watertown, as follows, to wit: 

That said defendant, The ¢ ‘ity of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


o 


EDWIN F.-KNOWLTON, &¢€., VS. THE CITY OF WATERTOWN. fe 
S 4.00. No. 138. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bear r, al the Bank of North Ameriea, in the city of New York, 
four dollars on the first day of February, 1860, being the interest 


due on that day Ol) bond of City, No. VO, issued 1h} behalf of the 
Watertown and Madison Railroad Company. 
WM. M. DENNIS, JJayor. 


I. G. PEASE, Clerk. 


That the sald obligation above set forth ic an interest wn 
coupon annexed to bond No. 98, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said COUPON ; 
that defendant has not paid the sarne. and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1560, which said plaintiffs claim and demand 

judgment therefor. 
Jz Said plaintiffs further al 


lece. as a 125th eause of action 
against said defendant, The ¢ 


~ 
‘| \ of Watertown. As follows, Lo 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


34.00. No. 14. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1860, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


‘hat the said obligation above set forth is an interest warrant or 
Coupon annexed to bond No. JO, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 126th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


80 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


$4.00. No. 15. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of February, 1861, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1861, which said plaintiffs claim and demand 

judgment therefor. 
93 Said plaintiffs further allege, as a 127th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S400. No. 16. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first dav of August, 1861, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1861, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, asa 128th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. S81 


$4.00. No. 17. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North Ameriea,in the city of New York, four 
dollars on the first day of February, 1862, being the interest due 
tuat day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1862, which said plaintiffs claim and demand 

judgment therefor. 
O4. Said plaintiffs further allege, as a 129th cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$4.00. No. 18. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1862, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, ard that there is now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 150th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

11—198° 
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The treasurer of the city of Watertown will pay Daniel Jones or 
bearer at the Bank of North America, in the city of New York, four 
dollars on the first day of February, 1863, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Rallroad Company. 

WM. M. DENNIS, oe 
I. G. PE ASE, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant bas not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of four dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of February, 1863, which said plaintiffs claim and demand judg- 

ment therefor. 
YO Said plaintiffs further allege, as a 151st cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 
That said defendant, The City of Watertown, on the first 


( 
June, A. D. 1856, made, executed, issued, and delivered, in fu 1 


formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its “mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S400. No. 20 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, four 
dollars on the first day of August, 1863, being the interest due on 
that day on bond of city, No. 98, issued in behalf of the Watertown 
and Madison Railroad Company. 

WM. M. DENNIS, Afayor. 
[.G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 98, above more svpecifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of four doll: ars, 
with interest there upon, at seven per cent. per annum, from vat irst 
day of August, 1863, which said plaintiffs claim and demand judg 
ment therefor. 

Said plaintiffs 1 a allege, as a 13la cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said reer The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 


formity to law, its certain written obligation or promise to pay, 


. _ & . . . ° 
which, before delivery, was signed by its mayor and by its clerk, 
aud was in the words and figures as follows, to wi 


——— iii. anil helitiheet ee 
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$410.00. No. 20. 


The treasurer of the city of Watertown will pay Daniel Jones or 
bearer, at the Bank of North America, in the city of New York, 
forty dollars on the first day of August, 1863, being the interest due 
on that day on bond of city, No. 23, issued in behalf of the Water- 
town and Madison Railroad Company. 

WM. M. DENNIS, Mayor. 
I. G. PEASE, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 25, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said coupon: 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1865, which said plaintiffs claim and demand judg- 

ment therefor. 
96 Said plaintiffs further allege, as a 131st cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$4.00. The City of Watertown will pay Daniel Jones or bearer 
at the Bank of North America, in the city of New York, four dol- 
lars on the first day of February, 1858, on presentation hereof, being 
the interest due that day on bond of city, No. 196, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 196, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said COUPON ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand judg- 

ment therefor. 
O7 Said plaintiffs further allege, as a 1532nd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, on or about the first day of August, 1853, 
made and executed, under its corporate seal, signed by its mayor and 
countersigned by its clerk, its negotiable bond, No. 25, bearing date 
on that day, wherein and whereby, for value received, it promised 
to pay to Daniel Jones or bearer one thousand dollars, at the Bank of 
North America, in the city of New York, on the first day of August, 


§4 EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 


1865, together with interest thereon, at the rate of 8 per ci. per an- 
num, payable semi-annuaily on presentation of the interest warrants 
Or COUpOls thereto annexed. 
That a true copy of said bond No. 28 is above set out in full. 
That sald bond Was, al about the date thereof, delivered by said 
defendant to the payee therein named, and the same was afterwards 
and before the maturity thereof sold for value, by said payee, in the 
money market of the country, and that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the plaintiffs, 
who are now its lawful owners and holders; that said defendant 
has not paid the same, and that there is now due to the plaintiffs 
thereon from the defendant the sum of one thousand dollars, with 
interest thereupon, at seven per cent. per annum, from the first day 
yf August, 1863, which said plaintiffs claim and demand judgment 
therefor. 


} 
i 


98 Said plaintiffs further war sadee a i33rd cause of action 
against said defendant, The City of Watertown, as follows, to 

wit: 
That said defendant, on or about the first day of August, 1809, 


made and exeeuted, under its corporate seal, signed by its ae 
and eountersigned by its clerk, its negotiable bond, No. 98, bearing 
date on that day, wherein and whereby, for value received, «i prom- 
ised to pay to Daniel Jones or bearer one hundred dollars, at the 
Bank-.of North America, in the city of New York, on the first day 
of August, 1863, together with interest thereon, at the rate of 8 per ct. 
perannum, payable semi-annually on presentation of the interest 
warrants or coupons thereto annexed. 

That a true copy of said bond No. 98 is above set out in full. 

‘| hat sald l) ond was, at about the dat te thereof, delivered by sald 
defendant to the payee therein named, and the same was afterwards 
and before the maturity thereof sold for value, by said payee, in the 
money market of the country, and that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the plain- 
tiffs, who are now its lawful owners and holders; that said defend- 
ant has not paid the same, and that there is now due to the plain- 
tiffs thereon from the defendant the sum of one hundred dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of August, 1865, which said plaintiffs claim and demand judg- 

ment therefor. 
99 Said plaintiffs further allege, as a 134th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, on or about the first day of August, 1855, 
made and executed, under its corporate seal, signed by its mayor 
and countersigned by its clerk, its negotiable bond, No. 90, bearing 
date on that day, wherein and whereby, for value received, it 
promised to pay to Daniel Jones or bearer five hundred dollars, at 
the Bank of North America, in the city of New York, on the first 
day of August, 1863, together with the interest thereon, at the rate 
of S per et. per annum, payable semi-annually on presentation of 
the interest warrants or coupons thereto annexed. 


ed 
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That a true copy of said bond No. 90 is above set out in full. 

That said bond was, at about the date thereof, delivered by said de- 
fendant to the payee therein named, and the same was afterwards and 
betore the maturity thereof sold for value, by said payee, in the money 
market of the country, and that said bond was afterwards sold and 
delivered by the bearer and owner thereof to the plaintiffs, who are 
now its lawful owners and holders; that said defendant has not paid 
the same, and that there is now due to the plaintiffs thereon from 
the defendant the sum of five hundred dollars, with interest there- 
upon, at seven per cent. per annum, from the first day of August, 
1865, which said plaintiffs claim and demand judgment there- 

for. 
100 Said plaintiffs further allege, as a 155th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, on about the first day of August, 1853, made 
and executed, under its corporate seal, signed by its mayor and 
countersigned by its clerk, its negotiable bond, No. 88, bearing date 
on that day, wherein and whereby, for value received, it promised to 
pay to Daniel Jones or bearer five hundred dollars, at the Bank of 
North America, in the city of New York,on the first day of August, 
1863, together with interest thereon, at the rate of 8 per ct. per an- 
num, payable semi-annually on presentation of the interest war- 
rants or coupons thereto annexed. 

That a true copy of said bond No. 88 is above set out in full. 

That said bond was, at about the date thereof, delivered by sald 
defendant to the payee therein named, and the same was afterwards 
and before the maturity thereof sold for value, by sald payee, In the 
money market of the country, and that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the plaintiffs, 
who are now its lawful owners and holders; that said defendant has 
not paid the same, and that there is now due to the plaintiffs thereon 
from the defendant the sum of five hundred dollars, with interest 
thereupon, at seven per cent. per annum, from the first day of Au- 
gust, 1863, which said plaintiffs claim and demand judgment there- 

for. 
10] Said plaintiffs further allege, as a 156th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, on or about the first day of August, 1853, 
made and executed, under its corporate seal, signed by its mayor 
and countersigned by its clerk, its negotiable bond, No. 79, bearing 
date on that day, wherein and whereby, for value received, 1t prom- 
ised to pay to Daniel Jones or bearer five hundred dollars, at the 
Bank of North Ameriea, in the city of New York, on the first day 
of August, 1863, together with interest thereon, at the rate of 8 per 
ct. per annum, payable semi-annually on presentation of the inter- 
est warrants or coupons thereto annexed. 

That a true COpy of said bond No. 79 is above set out In full. 

That said bond was, at about the date thereof, delivered by said 


defendant to the payee therein named, and the same was afterwards 
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and before the maturity thereof sold for value, by said payee, in the 
money market of the country, and that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the — 
who are now its lawful seco that said defendant has 
not paid the same, and that there is now due to the slaintilie thereon 


from the defendant the sum of five hundred dollars, with tnterest 


er annum, from the first day of Au- 


thereupon, at seven per cent. ] 

gust, 1863, which said plaintiffs claim and demand judgment there- 
for. 

1U2 Said sergrern further allege, as a 137th cause of action 
against sald defendant, The City of Watertown, as foll IWS, CO 


wit: 

That said defendant, on or about the first dav of August, 1855, 
made and executed, under its corporate seal, signed by its mayor 
and countersigned by its clerk, its negotiable bond, No. 196, bearing 
date on that day, wherein and whereby, for value received, 1t prom- 
ised to pay to Daniel Jones or bearer one hundred dollars, at the 
Bank of North Ame rica, 1 the city of New York, Ol} the first day 
of August, 1565, together with interest thereon. at the rate of 8 per 
ct. per avnuim, payable semi-annually Ol} presentation ot the interest 
Warrants or COUpOols thereto annexed. 

That a true copy of said bond No. 196 is above set out in full, 

That said bond was, at about the date thereof, delivered by said 
defendant ep iho epee ge and the same was afterwards 
and before the maturity thereof sold for v: alue, | AY said payee, In the 
money market of lictiedin aan that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the err tee 
who are now its lawful owners and holders; that said def dant 
has not paid the Same, and that there Is how due to the plaintiffs 
thereon from the defendant the sum of one hundred dollars, with 
interest thereupon, at seven per cent. per annum, from the first day 

August, 1865, which said plaintiffs claim and demand judgment 

therefor. 
108 Wherefore plaintiffs demand judgment against defendant, 
The City of Watertown, as follows, to wit: 


For S40. with interest at 7 per et. from Jan’y Ist, 1858. 


. . ” July “ 1858. 
sé c< é< Jan’y é¢ 1859. 
” “ ” July “ 1859. 
i . ” Jan’y “ 1860. 
i " - July “ 1860. 
* és ™ Jan’y “ 1861. 
7 ” - July “ 1861. 
” “ ” Jan’y “ 1862. 
. . ‘ July “ 1862 
4s ' 9 Jan’y “ 1868. 

” a July “ 1863. 
e . 7 Jan’'y “ 1864. 


July “ 1864. 


Jan’y “ 1865. 
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lor $40, with interest at 7 per ct. from July Ist, 1865. 
* apa . lan’y “ 1866. 


z ‘ July “ . 1866. 
Jan’y ™ LS67. 
July “1867. 
6 < Jan’v 66 1868. 
7 . July “ 1868. 
‘i> . " Jan’y “ 1869. 
¥ , July “ 1869. 
- ” . Jan’y “ 1870. 
“ July ‘“ 1870. 
Jan'y —. See 
104 lor $40, with interest at 7 per ct. from July Ist, 1871. 
; ' . . Jan’y “ 1872. 
‘or $40, with interest at 7 per ct. from July Ist, 1872. 
™ " vs Jan’y - sie 
lor $40, with interest at 7 per ct. from July Ist, 1858. 
r ‘a ” Jany “ 1859. 
” ” " July “ 1859. 
. ” . Jan’y “ 1860. 
rn ’ . July “ 1860. 
Jan’y“ 186] 
July “ 186] 
lan’y }S62 
~ July LS62 
; Jan’y 1863 
July “ L863 
; Jan’y “ 1S64 
July 1S64 
” " Jan’y “ 1865. 
” - July “ 1865. 
lan \ LS6O6 
; : luly LS66 
’ lan 5 “1867 
‘ ; July ™ L867 
ve ' Jan’vy ™ 1858 
. July “ 1868 
” Jan’y 1869 
é‘ July “ 1869 
é' lan’y “ 1870 
¢ July “ 1870. 
sq 105 lor $40, with interest at 7 per ct. from Jan’y Ist, 1871. 
+6 6‘ o July 1871 
‘or $40, with interest at 7 per ct. from Jan’y Ist, 1872. 
o a July ~ - jee 
. Jan’y “ 18783. 
‘or $40, with interest at 7 per ct. from Feb’y Ist, 1858. 
P . : August “ 18058. 
™ ” ” Feb’y 1S59, 
. “ August “ 1559. 
‘ ™ ' ” Feb’y “ 1860. 
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\\ ith inte re ct. from 


Kor S20, 


106 tor S20, nterest at 7 per ct. from Keb’y lst 
7 August ‘ 
For $20, with . Lé per ct from Feb’y Ist, 1So9 
- August “ 1809 
Keb’y LS6U 
” Aucust LS6O 
Keb’y , LS6] 
August LS6] 
Fel)’v 1S6? 
Aucust 1862 
I b’y 1S65 
August LS63 
For $20, witl rest at 7 per et. from Feb’y Ist, 1858 
August S58. 
| eb’y 1859. 
" Lugust 1859 
7 Keb 'y , LS6O 
August 1860 
Keb’y 186 
August LS6] 
Feb \ 1S6? 
Lugust 1862 
Feb’s 1863 
Au rust LS65 
lor $4, with interest at 7 per ct. from Feb’v Ist, 1855 
7 - Aucust ISDS 
ix b’y LSo9. 
Lugust LSoo 
Keb’y 1860 
L107 | $4, wit! : 7 per ct from August Ist 
Keb’ os 


CITY 


OF 


August Ist, 1860. 
“ 1861. 


kel Vy 


August ® I861. 
leb’y LS6? 
August “ 13862. 
l’eb’y 1863. 


August “ 
Keb’v 


August “ 1858. 
leb’y 1859. 
August “ 1859. 
Keb’y 1860. 


August 
leb’y " 
August © 
l'eb’y 
August “ 


LS65. 
Ist. 1S58. 


LS6O. 
S61. 
LS6l. 
1S62. 
1S62. 
1S63. 


1863. 


WATERTOWN. 


, 1858. 
| SOS. 
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For $4, with interest at 7 per ct. from August Ist, 1861. 


” “4 Keb’y *« 1862 

. ” August “ 1862. 

és cé << Feb’y ‘é 1863 

' - August “ 1868. 

‘or $4, with interest at 7 per ct. from August Ist, 1858. 

4 P “ Feb’y “ 1859. 

” ’ “ August “ 1859 

‘ " ” leb'y “1860. 

. gs August “ 1860. 

” . ’ Keb’y “ 1861. 

o , . August “ 1861. 

i ie Feb’ V ” 1S6?. 

™ ’ ’ August “1862. 

” si Keb’y - LS65. 

” August “ 1865. 
For $1,000, with interest at 7 per ct. from August Ist, 1863. 
* $100, . a. . August “ 1565. 
* $500, “ a. ” - ** 1865. 
$500, ; a « «1863 
S5O0, ’ . . ™ * 1865. 

For $100, with interest at 7 per ct. from. August Ist, 1863. 
105 And for the costs and disbursements of these plaintiffs nD 


this action Incurred. 
FINCHES, LYNDE & MIL AL ER. 


Plaint iff Attorneys. 


109 CouNTY OF MILWAUKEE, 


7 


Benjamin K. Miller, being first duly sworn, deposes and says that 
he has read the foregoing complaint and knows the contents thereof, 
and that the same is true of his own knowledge 

That be is the attorney of the plaintiffs and makes this verifica- 
tion on their behalf; that the above-entitled action is an action 
founded on written instruments for the payment of money only, and 
that such instruments are In the possession of this deponent; that 
all the allegations of the complaint are within the personal knowl- 
edge of this deponent; that the above complaint is not verified by 
the plaintiffs or by either of them for the reasons that they and each 
of them are non-residents and are not rye within the Stateof Wiscon- 
sin, and because all the allegations of the complaint are within the 
personal knowledge of this ‘depon ent; that the knowledge of this 
deponent is derived from the laws of Wisconsin, from the written in- 
struments upon which this suit is brought, and from personal com- 
munications received by him from the plaintiffs whilst acting as 
their attorney. 


B. kK. MILLER. 


Subscribed and sworn to before me this 19th day of June, A. D. 
1883. 
| NOTARIAL SEAL. | GEO. P. MILLER, 
Notary Public, Milwaukee County, Wisconsin. 
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110 Summons for Money Demand. 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 

Epwin F. KxNow.tron as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Ind1- 
vidually 

vs. 
City OF WATERTOWN. 
The LT nited states O} \meriea LO the above-named defen lant - 


You are hereby summoned and required to answer the complaint 
of Kdwin IF. Knowlton et al., the plaintiffs in this action, which will 
be filed in the office of the clerk of this court, at Madison, in said dis- 
trict, and you are also required to file your answer thereto with the 
clerk of this court, at Madison, and to serve a copy thereof on the at- 
torneys of the plaintiffs, whose names are subscribed hereto, at their 
office, 102 Wisconsin street, Milwaukee, Wisconsin, within twenty 
days after the service of this summons on you, exclusive of the day of 
such service; and if you fail to answer the complaint as aforesaid 
the plaintiffs will take judgment against you for the sum of seven 
thousand four hundred dollars, with interest on $40.00 from the first 
day of January, 1858, and on $80.00 from the Ist day of July, 1558, 
and on $80.00 from each first day of January and from each first day 
of July since the Ist day of July, 1858, being on thirty sums of 
$80.00 each, and with interest on $2.00 from the first day of August, 

1857, and with interest on $134.00 from the Ist day of Feb- 
11] ruary, 1558,and with interest on $134.00 from each first day of 

August and from each first day of February after the Ist day 
of February, 1858, to and ineluding the first day of August, 1863, 
being on twelve sums, in all, of $1384.00 each, and with interest on 
$5,500.00 from the first day of August, 1865, besides the costs of this 
action. | 

Witness the Honorable Salmon P. Chase, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in said 
district, this 29th day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-three, and of the Independence the 
ninety-seventh. 


[b. 8. | Ih’. M. STEWART, Clerk. 
FINCHES, LYNDE & MILLER, 
Plaintiffs’ Attorneys, 102 Wisconsin St., Milwaukee, Wis. 
The service whereof appears by the return of the marshal endorsed 
thereon as follows, to wit: 
Service. 


Served the within summons on the “ City of Watertown ” by de- 
livering a copy thereof to Henry Bieber, city clerk, and also a copy 
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thereof to Chas. H. Gardner, city attorney, and a copy thereof to 
Fred. Kusel, the last elected chairman of the board of street com- 
niulssioners of said city, this 26th day of June, 1883, the office of 
mayor of said city being vacant and there being no president of the 
common council nor presi ding officer thereof in office. 

112 F.W. OAKLEY, U.S. M, 
By W. S. MAIN, Dep. 


Kees 
Service. | ES ee Men a tf) OM) 
i ee ere ae 1 5O 
I 2 40 


$9 OO 
And thereupon came the defendant, by its attorneys, Geo. W. 
Bird and Daniel Hall, and filed appearance as follows: 


P | ppe arance. 


Circuit Court of the United States for the Western District of 
Wisconsin. 
Kpwin EF. Kk — as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
vidually, Plaintiffs, 
against 


THe City or Watertown, Defendant. 


To Mess. Finehes, Lynde & Miller, attorneys for pl’ffs: 

Please take notice that we are retained by and appear fo} ‘the de- 
fendant, The City of Watertown, in the above-entitled action, and 
we demand that a copy 3) | the plaintiffs’ complaint therein be St rved 
upon us at the office of Hall & Skinner, in the 4th ward of the city 
of Watertown, Jefferson Co., Wis. 


Yours, &c., GEO. W. BIRD anp 
D. HALL, 
Altorneys for Defendant. 
Dated Watertown, Wis., July 14, 1885. 
P. O. address, Watertown, Wis. 


113 And came plaintiffs’ attorneys and filed proof of service of 


«> 


complaint as follows: 
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Proot otf Nerrice. 


IpwIn F. KNowLTon as Executor, WXe., e¢ al. 


Ciry oF WATERTOWN. 


Personal service of a COpy of the amended complaint 1) above 
cause admitted. 
August 20, 1835 
GEO. W. BIRD, 
DANIEL HALL, 
D’f't’s Attys 


And afterwards. to wit. on the 11th day of August, A. D. 18838, 


came ion hohandlienss. toy ite attorneys, and filed its answer as { follows: 


y | MmSWET . 
Circuit Court of the United States, Western District of Wisconsin. 


Epwin EF. KNowLtTon as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Decal aed Edwin F. Knowlton Indi- 
vidually, Plaintiffs. 


Ciry or Watertown. Defendant. 


114 The City of Watertown, the defendant in the above-entitled 
action, answering the supplemental complaint of the plain- 
tiffs in said action, by its attorneys, George W. Bird and Daniel Hall, 
alle eS and respect ull shows to the court— 
irst. For a first defense to said action and to each and every 
cause of action stated in said complaint the defendant denies that it 
has el ac ie information sufficient to form a_ belief as to 
whether the bonds mentioned in said complaint were or any or 
either of them was, before maturity or at any other time, sold for 
value or otherwise, by the payee therein named or by any one else, 
In the money market of the country, or as to whether the said bonds 
were or any or either of them was, afterwards or at any time, sold or 
delivered by the bearer or owner thereof to said Elijah W. Carpen- 
ter and Edwin F. Knowlton or to either of them, or as to whether 
the said Elijah W. Carpenter and Edward F. Knowlton or either of 
them ever purchased the said bonds or either of them or the inter- 
est warrants or wo 1s mentioned and set out in said complaint or 
any or either of said interest warrants or coupons, or as to whether 
the plaintiffs are or ever have been the owners or holders of said 
bonds or either of them or of said interest warrants or Coupons 
or elther of them,.or as to whether the said Elijah W. Carpenter 


os 


): 


aw we 
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died on the Ist day of September, 1881, or since the commencement 
of this suit, or as to whether he died leaving a last will and testa- 
ment wherein he - — the said Edwin F. Knowlton the execu- 
tor thereof, or as to whether his said will was admitted to pro- 
115 bate or wey ne testamentary granted to said Knowlton, or as to 
whether a copy of said letters were filed in the county court 

Milwaukee county, in the State of Wisconsin, or whether the said 
Knowlton is or ever was executor or acting as executor of said Elijah 
W. Carpenter’s last will and testament. 

Second. For a separate defense to said action and to each and 
every cause of action stated in said complaint the said defendant 
further alleges, upon information and belief, that the said several 
causes of action stated in said complaint did not- nor did any or 

elther of them accrue within six years next before the commence- 
ment of this action, and that this action was not commenced within 
the six years limited by law for the commencement thereof, and was 
not brought or commenced within one year after the act of the Legis- 
lature of the State of Wisconsin entitled “An act to limit the time 
for the commencement of actions against towns, counties, cities, and 
villages, or demands made payable to bearer,” approved March 9, 
1872, took effect, and was not commenced prior to the month of 
ja 1883, within the meaning of any provision of law of said 
State which limits the time for the commenceme nt of an action, and 
was and 1s barred by the statute of limitations of said State of Wis- 
consin. 

That as to all the bonds and coupons described and set forth 

ud complaint and as to each and eve ry one of said bonds and cou- 
pous the defendant saith the said several causes of action did not 
accrue thereon within the six vears next prior to the conmencement 

of this action; that this action was not commence |! within 
116 ~—s one year after the said act of the Legislature of the State of 

Wisconsin took effect nor before the month of June, 1883 
within the oe of any provision of law of said State which 
limits the time for the commencement of an action, and that actions 
on the said bon te and coupons and on each of said bonds and each 
of said coupons Was and is barred by the statute of limitations of 
said State of Wisconsin. 

Wherefore the defendant demands judgment that the plaintiffs 
take nothing by this ac a and that the defendant go thereof with- 
out day, and for costs. 

| GEO. W. BIRD, 
DANIEL HALL, 
Def't’s Attys. 
WeEsTERN DistRICT OF WISCONSIN, 88: 

Henry Bieber, being duly sworn, deposes and says that he has 
heard the foregoing answer read and knows its contents, and that 
the same is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 
believes it to be true. Deponent further says that the reason why 
this verification is not made by the defendant is that defendant 1s a 


J EDWIN F. KNOWLTON, &¢@, VS. THE CITY OF WATERTOWN. 


corporation : that this deponent Is an oflicer of the same, to wit, city 


3 a > ' Fi + . ® — : + . ‘ } > 7 a. a . 
clerk thi reof. and that iis knowleds e iw derived trom the jaws 9)! 


a 


} t . } } 


} y : ] + " . | Ae : . ‘ ‘ i | > . ¢ . al ste ‘ 
Wisconsin and documents lil FIs possesslon as Sucti CILV. ¢ lerk. and 


f" | } 


} r } i 1 ] if } 
that the MWrounds OF his veltlel ire such laws and qdocuments and 1in- 


iormation communicated to him by othcers and agents of said cor- 


poration, 
HENRY BIEBER. 
Subseribed and sworn to t! 


iore me— 


And afterwards. to wit. on the 21st dav of August, A. D. 1885 
i 


] 4 as i Ee } } T= 
Cahie the plaintiffs, by their attorn ys, and filed amended complaint 


i 
ee 
as follows. viz: 


} / . 
A mended ( omplaint. 


Cireuit Court of the United States, Western District of Wisconsin. 


EpwIn IF. KNow tron as Executor of the Last Will and ‘Testament 
of Elijah W. Carpenter, Deceased, and Edwin IF. Knowlton Ind1- 
| . Ogee! 


} 


CLOUJ(LLTiSi 


Ciry oF Watertown, Defendant. 


Now Yatante 4] al ‘ ee ] - : +540 } - Min x | 17} ] _— id 

i OVW ( Peek Lilie aAavpDOoOVe-NaMeda pri LTILITIS, ~\ Bawa isk ZV Gdtle tll 
1] | } » : | ~ 

Miller, their attorneys, and ame as of course, their complaint 


ed eause by making the following 


— 


Kirst \fter ee a: —y id -~ Dae eed } +], ¢.3 
Inst. AATter paragraph thirteenth Of Sale COMMpialllte aa LIC =TOl- 
| A 

; ; 


‘7 yt}s 
re, os ee | es ia = — ] | .< ’ xe re _——— 
Salad Plialoeoilis ariegve, on rmnrormation ane eller, that said defend- 
ret} ? ° , ' " 7 
rr. ' , ¢ , 7 | sy ft +f ‘ i } , ; vat L ‘ ’ Va" ' 4 ¢ ‘ : . ‘ 
ant, The City of Watertown, and the officers and residents, agents, 


and citizens of said city did, subsequent to the first day of March, 
; ith each other, and ever: sinee have 

conspired together and with each other, for the purpose and 
118 with the preconceived design and intent to defraud these 

plaintiffs and all other owners and holders of the bonds and 
coupons to such bonds issued by sald city and to prevent these 
plaintiffs and the other owners and holders of said bonds and cou- 
pons from obtaining the process of service on said city. 

Said plaintiffs further allege, upon information and _ belief, that 
each year since the Ist day of March, 1873, a mayor of said city was 
elected, as required by law, but said mayor each year, with the in- 
tent and design as aforesaid, qualified as hereinafter mentioned and 
immediately thereafter placed his resignation in the hands of the 
city clerk of said city, to be filed by him in ease of emergency and 
to take effect accordingly. 


Yr 
way 
‘ e 


—? 


is 7th day of August, A. D. 1883, be- 
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Said plaintiffs further allege, on information and belief, that each 
vear nia the Ist of March, 1875, after the mayor and common 
council had been elected, they and each of them failed to qualify 
until they had assembled toge —s In a secret place with ade 
doors, unknown to the people at large and to these plaintiffs, and 
with persons on watch to icf them of the approach of any per- 
son or persons, and then and there, if unmolested, the mayor and 
members of the common council, qualified as required by law, 
transacted for said defendant city certain necessary business and 
thereafter immediately filed with the city clerk of said defendant 
city their respective resignations, to take effect immediately, and 
which resignations went immediately into effect. 

Said plaintiffs further allege that sinee the Ist day of March, 

1873, they have employed attorneys and agents for the pur- 
11) pose of ascertaining who was the mayor or acting mayor or 

chairman of the common council or chairman of the board 
of street commissioners and for the purpose of having process 
served on said city : but owing to said conspiracy, as these plaintiffs 
are informed and_ believe, since the Ist day of March, 1873, there 
has been no mayor of said city, except each year for a few hours at 
such secret and concealed meetings, and the common couneil of 
said city, with the said fraudulent intent and design, has failed 
each Vear to elect a chairman of said common council, and since 
said last-mentioned date there has been no person who was acting 
mayor and no chairman of the board of street commissioners. 

Said plaintiffs further allege that in the above-entitled aetion said 
epi the 29th day of March, 1875, filed a precip for a 
summons and an undertaking for costs, and a reece was Issued 


—_ 
< 


in due conformity to law and placed in the hands of the United 
States marshal for service, and that on April 2, 1875, the said mar- 
shal, after due and diligent search and Inquiry, served the said 
Sul nmol} IS OF} those persons whom, according LO the best Information 
wd COl oy derive, he had ascertained to be the mayor and city clerk 
of said city of Watertown and on the same day returned the said 
summons as served according to law; that on April 22d, 1875, the 
sald city of Watertown appeared specially in said action for the pur- 
pose of moving to set aside the service of said suinmons on the 
ground that the persons on whom the said summons had_ been 

served were not, in fact, the mayor and city clerk of said city 
120 =that on June 19, 1873, the said motion came on to be heard, 

and this court ordered that the service of said summons be 
set aside for the reason that the persons so served were not the mayor 
and city clerk of said city, and ordered that the said summons be 
returned to the marshal to be served according to law; that since 
said date the said marshal has not been able to ascertain were 
were the mayor and city clerk or mayor or city clerk of said city 
yr the persons on whom process could be served. 

Said plaintiffs further allege that, notwithstanding they have ex- 
ercised due diligence and hired attorneys and agents for the purpose 
of having process served on said city, they have been unable to this 
date to serve or have served the summons in this action en the mayor 
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of said city or on that person who, by law, should exercise the func- 
tions of mayor of said city. 
FINCHES, LYNDE & MILLER, 
Plaintiffs Attorneys. 


STA i OF W rs ONSIN. | 
County of Milwaukee > J si 


Benjamin Kk. Miller, being duly sworn, deposes and says that he 
has read the foregoing amended complaint and knows the contents 
thereof, and that the same is true to his own knowledge, except as 
to those matters therein alleged on information and belief, and as to 
those matters he ay lieves it to be true: that he is the attorney of the 
plaintiffs and makes this verification on their behalf; that the above- 

entitled action is founded on written instruments for the pay- 
121 ment of n mney only, and that such instruments are in the 

possession of this deponent; that all the allegations of the 
amended complaint are within the personal knowledge of this depo- 
nent except those alleged on information and belief; that the above 
amended complaint is not verified by the plaintiffs or either of them 
for the reasons that thev and each of them are non-residents and 
are not now within the State of Wisconsin, and because all the alle- 
gations of the amended complaint are within the personal knowl- 
edge of this depone nt « xcept such as are made on information and 
belief; that the knowledge of this deponent is derived from the laws 
of Wisconsin, from the written instruments upon which this suit 1s 
brought, and from personal communications received by him from 
the plaintiffs whilst acting as their attorney, and the grounds of his 
belief are derived from information from the United States marshal 
for the western district of Wisconsin, E. Mariner, and other persons 
who have attempted to serve process on the city of Watertown. 


~~, 


Subscribed and sworn to before me this 18th day of August, A. D. 
1SS5. 


[SEAL. ] GEO. P. MILLER, 
Notary Public. Milwaukee (Dd. Wis. 


And thereafter, to wit, on the Ist day of November, A. D. 1883, 
came defendant and filed its stipulation as ollows, LO WIL: 


Stipulation. 
122 United States Circuit Court, Western District of Wisconsin. 


EKpwin IF. KNowLton as Executor of the Last Will and Testament 
of Eliyah W. Carpenter, Deceased, and Edwin F. Knowlton Ind1- 
vidually, Plaintiffs, 


City or Watertown, Defendant. 


[It is hereby stipulated by and between said parties that said de- 
fendant mayanswer the plaintiffs’ additions and amendments to 
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their complaint served in said action or any part thereof by general 
or specific averments or denials, or any or all of them, as it may 
choose, and that such answer thereto, together with the defendant’s 
former answer to said complaint, served and now on file in said 
action, shall both stand and together be said defendant’s answer to 
the whole of said plaintiffs’ complaint in said action as amended 
and added to as aforesaid. 
Dated October 26th, 1583. 
FINCHES, LYNDE & MILLER, 
PU iis’ Attys. 
GEO. W. BIRD & D. HALL, 
D'f't's Attys. 


Endorsed as follows: Due service of the answer to the within- 
named amendments and additions pursuant to this stipulation is 
admitted this 26th day of October, A. D. 1883. Finches, Lynde & 
Miller, plffs’ att’ys. 


125 And on the same day, to wit, the said Ist day of Novem- 
ber, A. D. 1888, came said defendant and filed its answer to 
amended complaint as follows, viz: 


Ans é7 fo Amended Complaint. 


Cireult Court of the United States. Western District of Wisconsin, 
EpWIn F. KNowLTON as Executor of the Last Will and Testament 
of Mlijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
vidually, Plaintiffs, 
is 


City oF WaTERTOWN, Defendants. 


The answer of the above-named defendant to the amendments 
and additions made by the plaintiffs to their complaint first served 
in the above-entitled action, by D. Hall and Geo. W. bird, its attor- 
neys, respectfully shows unto this honorable court— 

lirst. That said defendant has not sufficient knowledge or infor- 
mation to form a belief as to whether the said plaintiffs, since the 
Ist day of March, 1873, or at any other time or times, have em- 
ployed attorneys or agents or either for the purpose of ascertaining 
who was the mayor or acting mayor or chairman of the common 
council or chairman of the board of street commissioners for the 
purpose of having process served Ol) said city. 

Second. That on or about the 29th day of March, A. D. 1873, the 

said Elijah W. Carpenter and Edwin F. Knowlton attempted 
124 to commence suit against said city and to get service thereon, 

but failed in such attempt, as is alleged in said additions and 
amendments to said complaint, and that upon the proceedings 
therein set forth said court made the decision therein stated, and 
that each year since the 1st day of March, 1873. a mayor of said 
city was duly elected. 

' 18—198 
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Third. That, except the ee above answered, the said 
defendant de les each and every al lle 7 oe tion 1 the Si ud amendments 
and additions to said complaint conta el 

kourth. The said defendant Insists Upon all the defenses LO sald 
action heretofore stated, interposed, and set up in its answer to said 
complaint in said action, which said last-named answer has been 
heretofore served and is now on file in said action, the same as If said 
last-named answer and defenses were how repeated here. 

GEO. W. BIRD anp D. HALL, 
Le f’t’s Alt’ ys. 
WesTERN District OF WISCONSIN, 88: 

Ifenry Bieber, being duly sworn, deposes and says that he has 
heard read the foregoing answer and knows the contents thereof, and 
that the same is true of his own knowledge, except as to hose matters 
therein stated Ol} information and belief, and as to those matters he 
believes it to be true. This deponent further says that the reason 
why this verification is not made by said defendant is that said de- 

fendant is a COrpor ition : that this defendant is an officer 
120 of the same, to wit, that he is the city clerk of the said de- 

fendant, The City of Watertown, and that his knowledge 1s 
derived from the laws of Wisconsin, documents in lis possession as 
such city clerk, and his own observation, and that the grounds of 
his belief are such laws, documents, and observation and informa- 
tion communicated tO him by the otheers and Age nts of sald + Ity. 


HENRY BIEBER. 


Subseribed and sworn to before me this 24th day of ctober, A.D. 
1LSS3. 
C. B. SKINNER, 
{] S. Court (‘ommassioner for W, ste ri Dist. ot Wye. 


And eame the said plaintiffs, by their attorneys, and filed demur- 
rer to defense as follows. to wit: 


Demurrer. 
United States Circuit Court. Western Distriet of Wi nsin. 


pwn I. KNOWLTON as Executor of the Last Will and Testament of 
Klijah W. Carpenter, Deceased,and Edwin F. Seale’ ton —, Plain- 
tiffs, 
against 
THE City oF Watertown, Defendant. 


Now come the above-named plaintiffs, by Finches, Lynde and 
Miller, their attorneys, and demur to the second defense in xm de- 
fendant’s amended answer contained, to wit, to the defense of 
126 the statute of limitations, for the reason that it > pears apon 
the face thereof that it does not state facts sufficient to consti- 

tute a defense. 

FINCHES, LYNDE & MILLER 
Attorneys for Plaintiffs. 
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Endorsed: Due and personal service of within admitted Nov. 24. 
1885. D. Hall and G. W. Bird, def’t’s att’ys. 


‘ | nd j r . ' 
1nd afterwards, to wit, on the 16th day of January, 1884, came 
the defendant, bv its attorneys, and filed its amended answer to 
) ? } ° . }} 
mended Complaint as IOLIOWS, VIZ: 
Ame nded Answer 10 Ame nded Complaint 
Circuit Court of the United States, Western District of Wisconsin. 


Epwin F. KNowLron as Executor of the Last Will and Testament 
f Klijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
City oF WatTerRTOWN, Defendant 

The ( ity of W atertown., the defendant above named, by its attor- 
nevs, Geo. W. Bird and Daniel Hall, answering the amended com- 
plaint herein by this its amended answer, alleges and shows to the 
court— 

First. That the said defendant denies each and every al- 

127 ~=legation in the said amended complaint contained except so 
much and such parts thereof as are herein expressly admitted 
LO he true or are otherwise specifically answered 

Second. This deft ndant admits the residence and citizenship of the 
partie 5, the corporate character and authority of the defendant, the 
execution and hnon- pay ment by it ot the bonds and COUpOns alleged 
in the amended compl: aint: also that each year since the Ist day of 
March, 1873, a mayor of said city was elected, as required by law. 

Third. But this the said defendant denies, that it has any knowl- 
re or information sufhicient to form a belief as to whether the 
bonds mentioned in said amended complaint were or any or either 
of them was. before mat rity or at any other time, sold for value or 
+] 


otherwise. by the payee Loere in named or by ahy one else, in the 


, * t+ > j | ° > ] P| > . J] 
f the ecountrv or elsewhere. or as to whether the 


money markets oO! 
’ . . , : - . — , ’ 7 . 
te bonds were or anv or either of them was atterwards or at any 


’ 


time sold or delivered by the owner or bearer thereof to the said 
Elijah W. Carpenter and Edwin F. Knowlton or either of them, 
or as to whether the said Elijah W. Carpenter and Idwin F. 
Knowlton or either of them ever purchased the said bonds or any 
or either of them or the coupons and interest warrants men- 
tioned and set out in said complaint or any or either of said 


st warrants or coupons, or as to whether the plaintiffs are 
or ever have been the owners or holders of the said bonds 
either of them or of said interest warrants or ee upons or any 


or either of the m.or as to wheth«e I the sald —— W. ¢ ar} pente 
died on the Sth day of Septem ber, LSSl. or as ie “a 
128 he died at anv time, leaving a last will: scald haaiidummaameaniea 
- am 


he appointed the said Edwin IF. Knowlton executor thereof, 
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. oo } . a ie pone 
or as to whether DIS SaAIGd Will Was admitted LO probate or tetters 


1 4 ’ ] , :' 5 a > alle 
testamentary granted to said Knowlton, or as to whether a ors of 


said will was filed in the county court of Milwaukee county. Wis- 
consin, or as to whether said Knowlton is or ever was ousentee or 
acting executor of said Carpenter’s last will and testament, or as to 
whether the plaintiffs have employed agents or attorneys or any or 
either of them for the Ppurpost of ascertaining who was the mavor or 
acting mavor or chairman of the common council or chairman of 


} ] ‘ . — a — ; — :; 
the board of street commissioners or for the purpose ol hay Ing pro- 


— 


cess served upon Sald CIly. 


I +] 4 ] { yo ,? , rarinag aid an ] 1 anm lesan? thy tha 
OUTUL). ANd. i iit | CALI VV ( rii1g Sai if cn ithe dese cf Bi2Ue, VILIS wii 
. , . +1 } | | », } j wy o> 
, laf Aa t+ oi] (rR t 4 . » a + 4 , OL, claw Via r | 
sald defendant aiieges, thbaton or about tne 27th day ircii, 10/79, 


the Elijah W. Carpenter and Edwin I. Knowlton si In said 
complaint filed wit 


mons. whereln 


with the elerk of this court a preee ipe for a sum- 
ley were named as plaintiffs and this defendant 
was named defendant, and an undertaking for costs, and a summons, 
issued pursuant to said priecipe, was then placed in the hands of the 
United States marshal for sat district for service, and that On Or 
about the 2nd day of April, 1875, said marshal returned said sum- 
mons to this eourt with a following return of service thereon en- 
dorsed, to wit: “Served on the within-named The City of 
129 Watertown by deli iveriIng to A ugust Tauck, ¢1 LY clerk, and 
I'red. Meyer, city treasurer, of said city, and Chris. Mever, an 
alderman from the first ward of said eity and an acting member of 
the board of ald en thereof, and Mmavyor elect of sald city at the 
city election held April 1, 1875, each a copy of the within ialpanmnige? 
this Apr 1 2, 1875, there being no other person acting as mayor « 
said city;” that on or about June 19, 1873, on motion of achoaduies 
aly) ee Ing specially for that purpose, the said pretended service of 
Si ic summons was deeded and he ld to be illegal and void by this 
court on the ground that said summons had not been served in the 
manner pres ribed by law, and the same was then ordered to be re- 
turned to said marshal to be served according to law: andthat said 
summons Was not served upon this defendant at any time within 
sixty davs after it was so as aforesaid placed in the hands of the said 
marshal for service nor within sixty days after the said pretended 
service thereof was so decided and held by said court to be illegal 
and void, and that the said summons was not and never has been 
at any time served upon said defendant and no copy thereof has 
ever been delivered to or left with the mayor of said city, and that 
ho action AALte mi pt d to be commenced by the sald SUMMONS or sald 
pretended service thereof was at or before or since the time of the 
alleged decease a Carpenter pending or existing in sald court ; 
that a rsummons agains- this defendant, wherein said Carpenter 
aiettben were made plaintiffs, was ever issued out of said 
130 = courtor attempted to be issued on this defendant in or about 
the vear i878, and that the said summons Is the identical and 
only summons against this defendant, wherein said Carpenter and 
Knowlton were named as plaintiffs, mentioned or referred to in the 
said amended complaint. And this defendant, further answering, 
avers and alleges that this the first above-entitled action against 
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further says that the reason why this 
lefendant is that defendant 1s a cor- 
s el rk 


believes itto be true. Deponent 
verification 1s not made by the « 
poration - that de Poti nt is an oftheer of the same, to wit, C] 
thereof, and that lis knowledg is derived from the laws of \V is- 
consin and documents in his possession as such clerk, and that the 
grounds of his belief are such laws and documents and information 
communicated to him by the officers and agents of said defendant. 
HENRY BIEBER 
ubseribed and sworn to this 2Sth day of Di cem ber, 1SS5, before 
eC 
©. B. SKINNER, 
U.S. Court Commissioner for Western Dist. of Wisconsin. 


And afterwards, to wit,on the 8th day of January, A. D. 1854, 
came the plaintiffs, by their attorneys, and file d demurrer to defense 
as tollows, VIZ: 


ay ONS A we ow al 


United States Cireuit Court. Western District of Wisconsin. 


133 Epwin EF. KNowLtron as Executor of the Last Will = 
Testament of Elijah W. Carpenter, Deceased, and dw 
I. Knowlton Individually, Plaintiffs, 


Ciry oF WatTerRTOWN, Defendant. 


Now come the above-named plaintiffs, by Finches, Lynde and 
Miller, their attorine VS, and demur to the defense 1) the defendant’s 
amended answer contained, LO wit, LO the de fense ot the statute of 
limitations, for the reason that it appears upon the face thereof that 
it does not state facts suflicient to constitute a defense 

FINCHES, LYNDE « MILL KR, 


Attorneys for iy rp ntitis. 


indorsed: Personal service of within admitted this 2d day of 
January, 1854. Geo. W. Bird and D. Hall, def’t’s att’ys. 


And in the record of proceedings aforesaid in said entitled cause 
appears the following order, to wit, on the 27th day of August, A. 
it: 


D. 1884, to wi 
Order Ove rruling Dem urrer. 


Kkpwin IF. KNowrron, Executor, &e., et al., Plaintiffs, 
City or WATERTOWN, Defendant. 
134 It is orders d that the demurrer to the plea of the statute ot 
limitations set up in the defendant’s answer to the amended 
complaint herein be, and the same is hereby, overruled. 
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7 Is further ordered that the plaintiffs be, an 1 nereodyv are, allo 
] —— ehian } | : . a ool Tl - = 
LWwe Ly qadavs lh which to file such new or turther pieadings 
7 ry } a . - . ] 7 j hd $ ee : > : 
may be advised IS proper, or 1n qdefault thereol udome ! 


he ? } . 
ior the ae fendant 


. ] .} } j 
And afterwards and Ol) the 2d dav of Decembel LOo4 
hKdants an d file d the ir afhidavit *) | default al , not 
tion for Judgment as follows, VIZ: 


A ffida wat f ot 1) rin f, 
WESTERN District or WISCONSIN. 


Circuit Court of the United States for the Western District of 
Wisconsin. 


EepWIN he IK NOWLTON, Ny xecutor of the Last Will and Te stament of 
elijah W. Carpenter, Deceased, and Edwin F. Knowlton Individ- 
lally, Plaintiffs, 


’ 
; 


City oF WATERTOWN, Defendant 


George W. Bird, being duly sworn, doth depose and say t 
one of the attorneys for the defe ndant in the abovi -entitied action : 
that on the 26th day of August, 1884, the plaintiffs’ demurrer to the 
defendant’s plea of the statute of limit ations herein was over- 
L550 ruled by this court and the plaintiffs allowed twenty days in 
which to file such new or further ple: adings as they might be 
advised would be proper, and in default thereof judgment was to go 
for the defendant: that no new or further pleading has been filed 
herein or served upon the said defendant’s attorneys or either of them 
except that an amended complaint was served upon defendant's at- 
torneys upon the llth day of sept mober. LSS4, and witoudrawn by 
the plaintiffs on the 15th day of September; 1884, and the said plain- 
tiffs are now in default herein for not filing or serving a new or 
further pleading. 


GEO. W. BIRD. 


Subscribed and sworn to this 13th day of November, 1884, before 
me— 
R. B. KIRKLAND, 
Notary Public. Jeff rson (0.. Wis. 
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Notice of Application for’ Judgme nt. 


Cirenit Court of the United States for the Western District of 
Wisconsin. 


Epwin I°. K pia as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Ind1- 
vidually, Plaintiffs, 


le%e 


Ciry or WATERTOWN, Defendant. 


To Messrs. Finches, Lynde & Miller, ime intiffs’ attorneys. 
(JENTLEMEN: Please to take nol » that upon the foregoing 
Lob affidavit and the papers, ples nys, and proceedings On file 
herein and upon the record aii and files herein of the clerk 
of this court we shall apply to said court, at pr United states court- 
room, in the city of Madison, Wisconsin, on the 2d day of Decem- 
ber, LSS4, at thre O}) urt on that aay, Or aS soon thereafter 
as counsel can be heard, for judgment in favor of the defendant and 
against the plaintiff- herein. 
Yours, «e., GEO. W. BIRD. 
D. HALL, 
Def’t’s Attys. 
Dated November 14, 1884. 


Kkndorsed: Due service of within notice and affidavit admitted 
this 1th day of November, LSS4. inches, Lynde WN Miller, pl ffs’ 
att’ys. 

And on said second day of Ds cem ber, A. D. 1884, bei Whe (he first 
day of said December special term, A. D. 1884, in said record of 
proceedings aforesaid appears the following entry, to wit: 


Cireult Court of the United States for the Western Distriet of 


EDWIN I’, KNOWLTON as v0 tor the Last Will and Test ament 
of Elijah W. Carpent y convey and Edwin FEF. Knowlton In- 


dividually, P aintiffs, 
against 


1357 The Ciry or Watrertrowy, Defendant. 


edi 


A copy of the summons in the above-entitled action having been 
delivered by the marshal on the 26th day of June, 1555, to the city 
clerk, city attorney, and the last elected chairman of the board of 
street commissioners of said defendant city, and the said defendant 
having, on the 16th day of July, 1583, served on plaintiffs’ attorneys 
a written notice of appearance and demand of a copy of the com- 
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plaint, and having then and thereby duly appeared, by its attor- 
neys, George W. Bird and Daniel Hall, and the plaintiffs having 
thereafter duly served and filed their complaint, and the defendant 
having thereafter duly served and filed its answer to said complaint, 
pleading, among other things, that this action was not commenced 
within the six years mapas therefor by the statute of limitations of 
the State of Wisc onsin and is barred by said statute; and the plain- 
tiffs having thereafter duly served and filed an amendment to their 
said complaint, or selln they alleged certain facts in avoidance of 
defendant’s nas a of the statute of limitations; and the defend- 
ant having thereafter duly f fled and served its amended answer to 
the plaintiffs’ complaint as thus mre higpener wherein the defendant 
pleads, dimMone other things, that this action was hol commenced 
| 


} 


aa eb gp years limited therefor by the statute of limitations of 
the State Wisconsin and is therefore barred bv said statute; and 
the defendants having thoveatiae daly served and filed their de- 


} 


murrer to the said defendant's said plea of the statute of limitations 

contained In its amended answer on the ground that the 
158 sald plea did not state facts sufficient to constitute a defense, 

and the issue thus Joined by said demurrer having been duly 
brouglit to trial at the June term of this court for the vear 1884, and 
having then been tried without a jury, and the court having then 
found and decided the said issue in favor of the defendant and 


Pre tiffs’ } ‘(rer 1] } , 
having overruled plaintiffs gc pe llowed them twenty 
days in which to file such new or further pleading as they might be 


} } } : } 
advised woul dl ye proper, and in default jieeeuel ordered judgment 
to go tor the defendant; and the defendant bh aving, on the 19th day 

y } -~ 9 ] | eT! : , 
of Ravwniee. abe duly served on plaintiffs’ attorneys a written 


notice Of appilca n for judgment, with an affidavit stating that no 


new or farther pleading iad boon filed hy the olaiuaaile and the said 
application having duly come on to be heard on the first day of the 
December term, 1884, of this court, to wit, on the 2d day of De- 
cem ber, 1SS4, and Ho Ohe appe ring to oppose the same ; and it ap- 
pearing that no new or farther pleading has been filed by th 


i 
plaintiffs, and that the defendant is entitled to Judgment herein 
upon the said issue of law: 

Now, therefore, upon motion of George W. B ird and Daniel Hall, 
ittorneys for the defendant, it is adjudged that this action was not 
commenced within the six years limited therefor by the statute of 
limitations of the State of W isconsiu and is barred DY sald statute. 

And it is further adjudged that the plaintiffs take nothing by this 
action, and that the defendant go hereof without day, and that the 

defendant, The City of Watertown, have and recover of the 
139 plaintiffs the sum of fifty-eight dollars and thirty cents, its 

costs and disbursements of this action as duly taxed, and 
that it have execution therefor. 

Dated Madison, Wis., this 2nd day of December, A. D. 1884. 

by the court. 


Judgment-roll signed December 2, 1854. 


" KF. M. STEWART, Clerk. 
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. CT: an ee ee —— + 
And afterwards came the plaintiffs, by their attorneys, and filed 
security on writ of error as follows, to wit 
‘ it) O71 l] rit 0) / mey, 
140) Supreme Court of tbe United States. 


Epwin EF. KNOWLTON as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton In- 


CITY « WATERTOWN, Defendant in Error 


know all men by these presents that we, Benjamin k. Miller & 
William H. Miller, are held and firmly bound unto the ( ‘ity of Wate 
town 11) the full and Juste SUIT Ol five hu ndred dollars. LO be paid t “a 


the said City of Watertown, 1ts suecessors Or assigns; to which pDay- 
, : 5 | } | } } - ] | > »~ } , " 
ment, well an i truiyv to pe made ana done, we do bind Oursel Ves, 


our heirs, executors, administrators, and assigns, JolIntly and sever- 
ally, firmly by these presents 

Seal d with our seals and dated this loth day of October, A. 1). 
1885. 

Whereas the above named edwin ¥ Knowlton as executor of the 
last will and testament of [clijah W. Carpenter, deceased, and Ed- 
win F. Knowlton individually have prosecuted a writ of error to 
the Supreme Court of thi United States to reverse the judgment 
rendered eemmoer above-ent led action by the elreuit court of the 
[Jnited States for the western district of Wiseonsin: 

Now. therefore, the condition of this obliga tion is such that if the 
said Edwin T°. Knowlton as executor of the last will and testament 
f Elijah W. Carpenter, deceased, and Edwin F. Knowlton indi 


Ol : 
vid \ sha prosecute their s ale writ of error to effeet and 

. ' : t | a ] : : , 

14] mmswel i damagves and eosts that Pia be assessed agalnst 
‘ . : : } 1} . 7 ? : . . ; } ’ : x ‘ ae 

them 1f they shall fail to make good their said piea, then this 


lerwise valid. 
B. Kk. MILLER.  [sear. 
W. H. MILLER. nel 


142 LINITED STATES OF AMERICA, 88 


To the City of Watertown, Gree ting : 

You are hereby “ d and admonished to be and ap pear at a Su- 
preme ¢ ‘ourt of the mers States of America to be holden at-Wash- 
ington, in the District of Columbia, on the second Monday, being 
the 12th day, i alee next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
western pope Wisconsin, wherein Edwin F. Knowlton as ex- 
executor | a . s{ t will and testament of Elijah vis Carpenter, de- 
ceased, er Edwin I. Knowlton individually are plaintiffs and you 
are defendant in error, to show cause, if any there be, why the judg- 


a | 


7 
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ment in the said. writ of error mentioned should not be corrected and 


speedy justice should not be done to the parties in that behalf. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in said 
district, this 12th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

R. BUNN, 
list. Judge. 


I accept service of above citation this 3 15th day of October, LSS5 
GEO. W. BIR ~ a DANIEL HALL. 
Attorney- for Defen Phe City of Wate ri town. 
143 UNITED STATES OF AMERICA, | 


i’ oh 7 District of Wisconsin. j 


I, Fk. M. Stewart, clerk of the district court of the United States of 
America for the western district of PW isconsin, do hereby certify that 
[| have compared the writings annexed to this certificate with the 
originals now in my custody, and they are true copies of their re- 
spective originals and are correct transcripts therefrom and of the 
whole thereof now on file and remaining of record 1n my office, and 
also the original writ of error, citation, and security on writ of error 
in above-entitled cause. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the sald court, at the city of Madison, in the said 
western district of Wisconsin, this 12th day of October, in the year 
of our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the said United States the 110th. 

[Seal U.S. Circuit Court, Western Dist. of Wisconsin. ] 


ir. M. STEWART, Clerk. 


endorsed on cover: W. Wisconsin | a S. No. 198. Edwin 
I’. Knowlton, individually and as executor of Elijah W. Carpenter, 
deceased. plaintiff in error, vs. The City of Wy atertown. Filed No- 
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Attorneys for Defendant in Error: 


7 


ae 


Supreme Court of the Cn 


{ ) 
ELOWARD J KNOWLTON, INDIVID 
UALLY, AND AS. EXECUTOR 
OF ELIJAH W. CARPENTER 
DECEASED, Plaintiff in’ Error, NO. I 
PHE CLTY OF WATERTOWN 
Defendant in FE 
STATEMENT OF THE CASI 
Phe re I t t tHe 2 
IN7 the L nit ~ ( 
‘ t ( t fhe W 1 District \\ ( 
lel C1 r 
Hh W. ¢ r. 
lana Noapad dst ' i] t 
he Dy « { \ 
le) Aue ri { “( \] 
r . oe e Fi; | 
t | I; \ 
{ ad \ 
‘Te Vf i 
He} ' :  () 
| | : a 

‘ ( , LE ) hoy t , 


° oo 
a 
i- ~ 
' ! 
. 
s 
ad 
et 
ee 


oo ow 
~ 
” 
-. 7 
~ ] o 
o 
— 
j 
“ . nme 
a 
a 
~ — 
~ - 
ee 
- 
— ~~ 
. 
aad . mere 
eee 
~~ 


-) 


1. 


— 


-_ 
. 
——— 
j 
+ 
8 anew 
— 


F 
=n > 
. 
. 
| nee, 
P - 
j 
te 4 
oad 


-~ -- 
va ” 4 
dunes 
nd 4 
«“ » 
: anal . 
j 
~ 
oa 
- oe 
- 


ee 


este 


oe 
a 
os “ 
— 
“ -- 
- ee 
_— - 


’ 
- 
Semen + 
a 
— 
~~ 
- — 
-“—— 
i . 
— » mee 
o- 
- 
— 


served the sat | SUTDMONS O1 Those 


cording tothe best information 
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aid decision thereon madeat the same term, ISS4£ Fol: 


BY 


at the June term of the said Cireuit Court for 1884, and 


ARGUMENT: 


[t will be seen by the foregomig statement that the 
obvious purpose of the Plaintitfs. in serving and filing 
their amended complaint, as set out, was if possible, to 
take their case eut of the statute of limitations, plead 
in bar. But their amended pleading in addition to all 
its other defects, comes manifestly, short of this Obyye ch 
lt did not cover the pertod prior to Mareh Ll, TSe5, im 
which all their causes of action had not only acertced 


shel the statute of limitations ¢ nmeneed to run. bi t iD 
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whieh. ommost all of thems had been runnin very lope 
time. Phat where the statute of limitations, as here. las 
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Burton, LO4 C2. S. 66S. and that having eommenced 
to run it does not STOP, MeDonald vs. Hovey nig U. &, 
O19. Hogan vs. Kurtz. $4 id. ¢73, Harris vs. Metltovern 


SQad. TOL, Sams Admex. vs. Stern id. 53 Wis. 569. fully 
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ln Woods on Limitation of Aetions. the author's 
statement of the law Applicab »to this ease. See 6 is: 
“Oneot the most in portantand universal rules, (which 
t however without exception ) is, that time, when it 
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EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 1 


Transcript of Record from Circuit Court of the United States for the 
Western District of Wisconsin. 


Supreme Court of the United States. 


EpWIN F. KNowLTon as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton I[n- 
dividually, Plaintiffs in Error, 

against 
City oF WATERTOWN, Defendant in Error. 


2 UNITED STATES OF AMERICA, 88°: 


The President of the United States to the judge of the circuit court 
of the United States for the western district of Wisconsin, Greeting : 
Because in the records and proceedings, and also in the rendition of 

the judgment of a plea which is in said cireuit court, before you, be- 

tween Edwin IF. Knowlton as executor of the last will and testament 
of Elijah W. Carpenter, deceased, and Edwin F. Knowlton individ- 
ually, plaintiffs, and The City of Watertown, defendant, a manifest 

error hath intervened, to the great damage of the said Edwin F. 

Knowlton as executor of the last will and testament of Elyjah W. 

Carpenter, deceased, and Edwin IF. Knowlton individually, as by his 

complaint appears, we, being willing that the error, if any hath been, 

should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if Judgment be 
therein given, that, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you may have the same at Washington, in 
the District of Columbia, on the 12th day of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, the 12th day of October, in the 
year of our Lord one thousand eight hundred and eighty-five. 


[Seal U.S. Cireuit Court. Western Dist. of Wisconsin ] 


KF. M. STEWART, Clerk. 


0 The return of the judges of the circuit court of the United 
States for the western district of Wisconsin appears by the 
schedule hereto annexed. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Madison, in said district, this 15th day 
of October, A. D. 1885, and of our Independence the 110th. 

[Seal U.S. Circuit Court, Western Dist. of Wisconsin. ] 
F. M. STEWART, Clerk. 
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2 EDWIN 


4 UNITED STATES OF AMERICA, — | 
1} estern District oO} 1] IsSCONS UN, J 


the western district of Wisconsin, begun and held, according to 
law, at the city of Madison, in said western district of Wisconsin, 
on the first Tuesday, being the 2d day, of December, A.D. 1884— 
present and presiding, the Honorable Romanzo Bunn, judge— 
among other the following proceedings were had, to wit: 


At a special term of the cirenit eourt of the United States for 


EpWIN IF. KNowtLTon as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin IF. Knowlton Ind1- 
vidually, Plaintiffs, 

: qa inst 


City or Watertown, Defendant. 


Be it remembered that heretofore, to wit, on the 9th day of Janu- 
ary, A. D. 1878, came the plaintiffs above named, by Carpenter 
& Smiths, their attorneys, and filed their priecipe for a summons 
herein as follows, to wit: 


Pra CLpe : 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 


EniAH W. CARPENTER and Epwin F. KNow.ton, Plaintiffs, 
US, 


D City oF Wartrertown, Defendant. 


The clerk will issue a summons for a money demand on con- 
tract, judgment in case of default to be two thousand five hundred 
and sixty dollars, with interest on eighty dollars from the first day 
of July, 1875, and with interest on eighty dollars from the first day 
of January, 1874, and with interest on eighty dollars from the first 
day of July, 1874, and with interest on eighty dollars from the first 
day of January, 1875, and with interest on eighty dollars from the 
first day of July, 1875, and with interest on eighty dollars from the 
first day of January, 1876, and with interest on eighty dollars from 
the Ist day of July, 1876, and with interest on two thousand and 
eighty dollars from the Ist day of January, 1877. 

CARPENTER & SMITHS, 
Plaintiffs’ Attorneys. 


Whereupon a summons issued as follows, to wit: 


‘ 


*Rehonesie ree waren 


*{ 


Se nec mee re ame: 


EDWIN F. KNOWLTON, &c., VS. THE CITY OF WATERTOWN. o 


Summons. 


In Cireuit Court of the United States for the Western District of 
Wisconsin. 


Ev1szAH W. CARPENTER and Epwin F. KNOWLTON 
iS. 
City oF WATERTOWN. 
Summons for money demand. 


The United States of America to the above-named defendant: 


You are hereby summoned and required to answer the com- 
6 plaint of the plaintiff in this action, which will be filed in the 
ottice of the clerk of this court, at Madison, in said district, and 
you are also required to file your answer thereto with the clerk of 
this court,at Madison, and also to serve a copy thereof on the attorneys 
of the plaintiffs, whose names are subscribed hereto, at their office, 
in Milwaukee, Wisconsin, within twenty days after the service of this 
summons upon you, exclusive of the day of such service; and if you 
fail to answer the complaint as aforesaid the plaintiffs will take judg- 
ment against you for the sum of two thousand five hundred and 
sixty dollars, with interest on eighty dollars from the first day of 
July, 1878, and with interest on eighty dollars from the first day of 
January, 1874, and with interest on eighty dollars from the first day 
of July, 1874, and with interest on eighty dollars frem the first day 
of January, 1875, and with interest on eighty dollars from the first 
day of July, 1875, and with interest on eighty dollars from the first 
day of January, 1876, and with interest on eighty dollars from the 
first day of July, 1876, and with interest on two thousand and 
eighty dollars from the first day of January, 1877, besides the costs 
of this action. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in 
said district, this 9th day of January, A. D. 1878, and of our Inde- 
pendence the 102nd. 


[L. s.] i. M. STEWART, Clerk. 
CARPENTER anp SMITHS, 
Attorneys, Milwaukee, Wis. 


7 The service whereof appears by the return of the marshal 
thereto endorsed thereon as follows, to wit: 


Serv2ce. 


Served on the within-named The City of Watertown by deliver- 
ing to Wm. H. Rohr, last mayor of said city; Henry Bieber, city 
clerk; Chas. H. Gardner, city attorney, and Thomas Baxter, last 
presiding officer (or president or chairman) of the board of street 
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commissioners of said city of Watertown, each personally a copy of 
the within summons and by showing to each of them this original 
summons this Dec. 23, 1882. | 

F.W. OAKLEY, U.S. M, 
By W.S. MAIN, Deputy. 


lees 
a a 8 
Copies Se es ee ee 1 60. 
I ke 2 AO 
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And came Messrs. Finches, Lynde & Miller and filed the follow- 
Ing consent to substitution of attorneys: 


Substitution. 
Circuit Court of the United States. Western District of Wisconsin. 
Ik. W. CARPENTER ef al. vs. City or WATERTOWN. 


We hereby consent that Finches, Lynde & Miller be substituted 
as attorneys In our place in above-entitled cause. 
8 CARPENTER anp SMITHS, 


Plaintitfs’ d { ttorneys. 


And thereafter and on the 19th day of June, A. D. 1885, came the 
above-named plaintiffs, by their attorneys, and filed their affidavit 
for order reviving suit as follows, to wit: 


Affidavit. 


STATE OF WISCONSIN, | ___ 
Milwaukee County, | SS. 


Cireuit Court of the United States. Western District of Wisconsin. 


Kkr1gJAH W. CARPENTER aud Epwin F. Know tron, Plaintiffs. 
VS. 
City oF WATERTOWN. Defendant. 


Benjamin Kk. Miller, being first duly sworn, deposes and says that 
the firm of Finches, Lynde & Miller are the attorneys for the plain- 
tiffs in the above-entitled cause, and that he is a member of said firm 
and is the person who has had charge of the above-entitled cause. 

That the above cause was commenced on the 9th day of January, 
1878, and a summons on that day issued. 

That on the Ist day of September, 1881, one of the above-named 
plaintiffs, to wit, Elijah W. Carpenter, departed this life, having first 
made his last will and testament, wherein he appointed said plain- 
tiff, Edwin F. Knowlton, executor thereof. 
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9 That said last will and testament of Elijah W. Carpenter 

was duly proved and admitted to probate in the Kings county 
surrogate court, at Brooklyn, Kings county, State of New York, and 
letters testamentary therein granted to said Edwin F. Knowlton on 
the 16th day of November, 1881, and that heretofore, to wit, on the 
13th day of December, A. D. 1551, a copy of the letters testamentary 
so granted to the plaintiff, duly authenticated, as required by law, 
was duly filed in the county court of Milwaukee county, State of 
Wisconsin, and that Edwin IF. Knowlton is now acting as such ex- 
ecutor. 

That said Edwin F. Knowlton, as executor as aforesaid, is the suc- 
cessor in interest and to the interest of Elijah W. Carpenter, de- 
ceased. 

That the cause of action upon which this suit is brought arises 
out of contract, express, and survive; that no pleadings have as 
vet been filed in this cause and the defendant has not appeared in 
this action. 

Wherefore this deponent prays that the court make an order in 
this cause that the above cause be revived and continued in favor of 
Kdwin F. Knowlton as executor of the last will and testament of 
elijah W. Carpenter, deceased, and Edwin F. Knowlton individually, 
as plaintiffs, and against The City of Watertown, as defendant, and 
that all proceedings hereafter in this suit be taken in the name of 
the suit as revived by this order, and that the duly verified supple- 
mental complaint herewith tendered be ordered to be filed as the 
complaint in this action as revived and stand in lieu of any other 
complaint, and that the clerk of this court be ordered and author- 
ized to deliver to the marshal the summons in this action as revived, 
to be served by him upon the defendant according to law. 


Bb. K. MILLER. 


10 *. Subscribed and sworn to before me this 19th day of June, 
A. D. 1883. : 
[SEAL. | GEO. P. MILLER, 


Notary Public, Wisconsin. 


Whereupon on the same day the following order reviving said 
sult was made and entered, to wit: 


Order Reviving Suit. 
Circuit Court of the United States, Western District of Wisconsin. 
EvisAH W. CARPENTER and EpwiIn F. KNow ton, Plaintiffs, 
Us. 
City oF WaTERTOWN, Defendant. 
On all the records, papers, and proceedings on file herein and on 


the affidavit of Benjamin K. Miller, and a suggestion having been 
made on the record of the death of the plaintiff, Elijah W. Carpenter, 
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deceased, and it appearing to the satisfaction of the court that Edwin 
I’. Knowlton has been legally and duly appointed executor of the 
last will and testament of Elijah W. Carpenter, deceased, and is now 
acting as such executor, and as such executor is the successor in 
interest of said Elijah W. Carpenter, and that the causes of action 
in the above-entitled cause arise out of contracts, express, and sur- 
vive, and a supplemental complaint having been tendered : 
Now, on motion of Finches, Lynde and Miller, no one appearing 
for the defendant— 
It is ordered that the above-entitled cause be, and is hereby, 
11 revived and continued in favor of Edwin F. Knowlton as 
executor of the last will and testament of Elijah W. Carpen- 
ter, deceased, and Edwin I. Knowlton individually, as plaintiffs, 
and ‘The City of Watertown, as defendant, and the supplemental 
complaint herein be, and is hereby, ordered to be filed as the com- 
plaint in this cause as revived, and all proceedings hereafter in this 
suit are hereby ordered to be taken in the name of the suit as re- 
vived by this order, and the clerk of this court is hereby ordered and 
authorized to deliver to the marshal the summons in this action as 
revived, to be served by him upon the defendant according to law. 
Madison, June 19th, 18838. 
by the court: 


R. BUNN, Judge. 


And came the marshal and made return of the summons herein 
as revived, as appears by the endorsement thereon as follows: 


Ne reice., 


Served the within summons on The City of Watertown by deliv- 
Ing a COPy thereof to Henry Bieber. city clerk. and also a copy 
thereof to Charles H. Gardner, city attorney, and a copy thereof to 
red. Kusel, the last elected chairman of the board of street com- 
missioners of said city, this 26th day of June, 1883, the office .of 
mayor of said city being vacant and there being no president of the 
common council nor presiding officer thereof in office. 

kW. OAKLEY, U.S. ML, 
By W. 8S. MAIN, Deputy. 


Fees: 
EE Le ETT 6 OO 
Copies lel chia acti Siesta ind ani 1 20 
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S9 60 
12 And or said 19th day of June, A. D. 1883, said plaintiffs 


filed their complaint as follows: 
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Complaint. 
Circuit Court of the United States, Western District of Wisconsin. 


Epwin F. KNow TON as Executor of the Last Will and Testament — 
Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Individ- 
ually, Plaintiffs, 

US. 


THe City or Watertown, Defendant. 


The above named plaintiffs, by Finches, Lynde, Miller, their at- 
torneys, plaintiffs above named, complaining of The City of Water- 
town, the above-named defendant, respectfully show to the court 
and allege in this their supplemental complaint as follows, to wit: 

First. That the said plaintiffs was at all the times hereinafter 
mentioned and still are residents and citizens of the of Brooklyn, 
State of New York. 

Second. That the above-named defendant, The City of Water- 
town, at the time of the issuing of the obligations hereinafter men- 
tioned was, andever since has been and now 1s, a corporation munici- 
pal, duly created and organized under and by virtue of the laws of 
the State of Wisconsin, and existing in said State and under the 
laws thereof, and that the same was by the laws of said State duly 
and fully authorized and empowered to issue the obligations herein- 

after set forth and to bind itself thereby. 
13 Third. That said defendant, The City of Watertown, on the 
first day of June, 1856, made, executed under seal, issued, and 
delivered, in full conformity to law, its certain written obligation or 
promise to pay, which, before delivery, was signed by its mayor and 
by its clerk, and was in the words and figures as follows, to wit: 


No. 133. UNITED STATES OF AMERICA. $1,000. 
STATE OF WISCONSIN, City of Watertown. 


Issued to aid in the construction of the Watertown and Madison 


R. R. 


Know all men by these presents that the City of Watertown is justly 
indebted unto and promises to pay Wm. B. Hibbard or bearer the 
sum of one thousand dollars on the first day of Jan’y, A. D. 1877, at 
the Bank of North America, in the city of New York, together with 
interest thereon at the rate of eight per cent. per annum, payable 
seini-annually on presentation and surrender of the annexed interest 
warrants or coupons at said bank. For the payment of principal and 
interest the faith and credit of said city of Watertown are inviolably 

and irrevocably pledged. 
14 This bond is one of a series of two hundred, of the same 
amount, tenor, and date, issued in conformity with an act of 
the Legislative Assembly of Wisconsin and ordinances of the city of 
Watertown. 
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F. 


EDWIN 


In witness whereof the common council of the city of Watertown 
hath hereunto caused to be affixed the corporate seal of said citv 
and these presents to be signed by the mayor and countersigned by 
the clerk of the COTMRIMIOTN counell of said city the first day of June, 


A. 1856. 


ol W atert W Ti VV { nsll ] 


WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk. 


Fourth. That said defendant, The City of Watertown, on the 
first day of June, 1856, made, executed under seal, issued, and 


—"s 


s eertain written obligation or 


delivered, in full conformity to law, 1 
~and 


promise to pay, which, before delivery, was signed by its mayor 
by its clerk, and was in the words and figures as follows, to wit: 


No. 191. UNITED STATES OF AMERICA. $1000. 
STATE OF Wisconsin, City of Watertown. 


Issued to aid in the construction of the Watertown and Madison R. R. 


~ 
A 


Know all mon by these presents that the City of Watertown 
justly indebted unto and promises to pay Wm. B. Hibbard or _—— 
the sum of one thousand dollars on the first day of Jan’y, A. D. 
1877, at the Bank of North America, in the city of New +h to- 
cether with Int rest thereon at the rate of eight per cent. perannum, 

pavable semi-annually on presentation and surrender of the 
15 annexed interest warrants or coupons at said bank. [or 

the pay lent of principal and interest the faith and cred lit of 
said city of Watertown are inviolably and irrevocably pledged. 

This Sond | IS Ole of cil Sé rie Ss Or two nl Uy] ndre d of the same amount, 


} 


tenor, and date issued in conformity with an act of or Legislative 
Assemb ly ‘of Wisconsin and pon Bob of the city o Wat own. 

In witness whe reot the COMMMINON eouncll of the nA of V’ atertown 
hath hereunto Cal used to bi atlixed the corporate seal ot said CILY 
and these presents LO be signed by the mayor and count rsloned by 
the clerk of the common counell of said city this first day of June, 
A. 1). LS56 

[Seal of the City of Watertown. Wiseonsil 


WM. CHAPPELL, Mayor. 
SAM’L BAIRD, Clerk. 


Fifth. That after the said bonds. with the e oupons thereto ani exed. 
had been issued in full conformity to law. and before tl he maturity 
thereof, the plaintiff, Edwin I Knowlton, and one Eliah W. ¢ 

i ef 


penter (since decease dd) purchase d sald above bonas, with such COuUu- 


Pons annexed thereto as are herein: ifte T speci a ally set out, for value 
and became the lawful owners and holders thereof. 

Sixth. That since the commencement of this suit, to wit, on the 
first day of September, A. D. 1881, said Eliyah W. Carpenter died, 
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having first made his last will and testament, where- he appointed 
said plaintiff, Edwin I. Knowlton, executor thereof. 

Seventh. That said last will and testament of Elijah W. Carpen- 
ter, deceased, was duly admitted to probate in the Kings county sur- 
rogate’s court, at Brooklyn, Kings county, State of New York, and 
letters testamentary therein granted to said plaintiff, Edwin F. 
Knowlton, on the 16th day of November, 1881, and that prior to 
the revival of this suit, to wit, on the 13th day of December, 1881, 
a copy of the letters testamentary so granted to the plaintiff, duly 
authenticated, as required by law, were duly filed in the county 
court of Milwaukee county, in the State of Wisconsin, and that said 
Edwin F. Knowlton is now acting as such executor. 

Kighth. That the plaintiffs are now the owners and holders of 
said bonds above described and of all the coupons hereinafter set 
out. 


16 Said plaintiffs further allege, as a first cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 


formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1873. at the Bank of North 
America, 11) the city of New York, On presentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


+ 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1878, which said plaintiffs claim and demand Judg- 
ment therefor. 

Said plaintiffs further allege, as a 2nd cause of action against said 
defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


2—199 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1874, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
Interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above mnore specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there Is now due to 
the plaintiffs thereon from the defendant t | 
with interest thereupon, at sevelhi per cent. per annum, irom the first 
day of January, lS7/ I which said plaintiffs claim and demand iudg- 
ment therefor. 


’ . } } 
11 SU1t1) 6) | LOTUS (Wilads, 
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17 Said plaintiffs further allege, 
City of Watertown, as follows, to 


against said defendant, The 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1874, at the bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Cleri 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest t lereupon, at seven per cent. per annun .from the first 
day of July, 1874, which said plaintiffs claim and demand Judg- 
ment therefor. 


Said plaintiffs further allege, as a 4th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The Citv of Watertown will pay to the hol 
forty dollars on the first day ot January, 1875. at the Bank of North 
America, in the CItV of New York, on pr sentation hereof 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. ) 


. belng the 


WM. CHAPPELL, Mayor 
S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
COUPON annexed Lo bond No. 91, above more specifically set forth ; 
that the plaintiffs arethe lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1875, which said plaintiffs claim and demand judg- 
ment therefor. 


1S Said plaintiffs further allege, as a 5th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by Its MmaVvor and by its clerk, 
and was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1875, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
Interest due that day on bond of city, No. 191, issued to ald the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 


S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the Same, and that there 1s how due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1875, which said plaintiffs claim and demand judg: 
ment therefor. 


Said plaintiffs further allege, as a 6th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1876, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1876, which said plaintiffs claim and demand judg- 
ment therefor. 


19 Said plaintiffs further allege, as a 7th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1876, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 191, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 191, above more specificaily set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1876, which said plaintiffs claim and demand judgment 
therefor. 


Said plaintiffs further allege, as an Sth cause of action against 
said defendant, The City of Watertown, as follows, to wit: | 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1873, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant thesum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1875, which said plaintiffs claim and demand judg- 
ment therefor. 


20 Said plaintiffs further allege, as a 9th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1874, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest: due that day on bond of city, No. 153, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 133, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1874, which said plaintiffs claim and demand judg- 
ment. therefor. 


Said plaintiffs further allege, as a 10th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay lo the holder hereof 
forty dollars on the first day of July, 1874, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the: 
interest due that day on bond of city, No. 133, issued’ to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the sald obligation above set forth IS an interest warrant or 
COUPON annexed to bond No. L de, above more specifically set forth; 
that the plaintiffs are the lawful owners and holders of said COuUpotl 
tliat defendant has not paid the same, and that there is now due to 
the plaintiffs thereon trom the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1874, which said plaintiffs claim and demand judg- 
ment therefor. 


2] Said plaintiffs further allege, as an 11th cause of action 
against said defendant, The City of Watertown, as follows, to 
wil 


That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1875, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No Loo, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 155, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 


} 


day of January, 1875, which said plaintiffs claim and demand judg- 


ment therefor. 

Said plaintiffs further allege, as a 12th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligatiorr or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1875, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond ot city, No. 133, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 130. above more specifically Set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with mterest thereupon, at seven per cent. per annum, from the first 
day of July, 1875, which said plaintiffs claim and demand judg 
nent therefor. 


22 Said plaintiffs further ieee, as a 15th cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1876, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
Interest due that day on bond of city, No. 133, issued to aid the 
Watertown and Madison railroad. 
WM. CHAP ba = L. L, Mayor. 
S. BAIR LD), Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 138, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1876, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 14th cause of action against 
said defendant. The City of Watertown. as follows, LO wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


' 
? 
t 
t 
' 
; 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1876, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 153, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Cler?. 


That the said obligation above set forth is an interest warrant or 
Coupon annexed to bond No. ldo, above more specifically set forth ; 
tliat the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon froin the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1876, which said plaintiffs claim and demand jJudg- 
ment therefor. 

93 Said plaintiffs further allege, as a 15th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, on about the first day of June, 1856, made 
and executed, under its corporate seal, signed by its mayor and 
countersigned by its clerk, its negotiable bond, No. 191, bearing date 
on that day, wherein and whereby, for value received, it promised to 
pay to Wm. Bb. Hibbard or bearer one thousand dollars, at the Bank 
of North America, in the city of New York, on the first day of Janu- 
ary, 1877, together with interest thereon, at the rate of 8 per ct. per 
annum, payable semi-annually on presentation of the interest war- 
rants or coupons thereto annexed. | 

That a true COpy of said bond No. 191 is above set out in full. 

That said bond was, at about the date thereof, delivered by said 
defendant to the payee therein named, and the same was afterwards 
and before the maturity thereof sold for value, by said payee, in the 
money market of the country, and that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the plaintiffs, 
who are now its lawful owners and holders; that said defendant has 
not paid the same, and that there is now due to the plaintiffs thereon 
from the defendant the sum of one thousand dollars, with interest 
thereupon, at seven per Cent. per annum, from the first day of Jan- 
uary, 1877, which said plaintiffs claim and demand judgment there- 
for. 

24 Said plaintiffs further allege, as a 16th cause of action 
against said defendant, The City of Watertown, as follows, to 


wit: 

That said defendant, on or about the first day of June, 1856, 
made and executed, under its corporate seal, signed by its mayor 
and countersigned by its clerk, its negotiable bond, No. 153, bearing 
date on that day, wherein and whereby, for value received, it prom- 
ised to pay to Wm. b. Hibbard or bearer one thousand dollars, at the 
Bank of North America, in the city of New York, on the first day 
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of January, 1877, together with interest thereon, at the rate of 8 per 
ct. per annum, pavable semi-annually on presentation of the inter- 
est warrants or coupons thereto annexed 

That a true COpy ot said bond No. lige 1s above set out i] 

That said bond was, at about the date thereof, delivered by said 
dete ndant LO the pray ec therein Lhe tiie d. and the same was att rwards 
and before the maturity thereof sold for value, by said payee, in the 
that said bond was afterwards 
sold and delivered by the bearer and owner thereof to the plaintiffs, 
who are pow its lawful owners and holders: that said defendant has 
not paid the same, and that there is now due to the plaintiffs thereon 
from the defendant the sum of one thousand dollars, with interest 
thereupon, at seven per cent. per annum, from the first day of Jan- 
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monev market oF the country, and 
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uary, 1877, which said plaintiffs claim and demand judgment there- 
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LO Wherefore said plaintiffs agemand Judgment against said 


defendant. The Citv of Watertown. as follows: to wit: 
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[or $40, with interest at 7 per ct. from 
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kor S40, with interest at 7 per et. 1rom Jul 


” . Jan S75 

fuly 875 

, ™ lan’ [S76 

" “ “ July “ 1876. 
For $1,000, with interest at 7 per ct. from Jan’y Ist, 1877. 
te te $6 | _% as ad Biwi 
Palil i i 4 


’ 


And for the costs and disbursements of the plaintiffs in this action 
incurred. | 
FINCHES, LYNDE & MILLER, 


Naintifts’ Attorn Ys. 


26 STATE OF WISCONSIN, 
( ounty of Milwaukee €, 5 


Benjamin K. Miller, being first duly sworn, deposes and says that 
he has read the foregoing complaint and knows the contents thereof, 
and that the same is true of his own knowledge; that he is the at- 
torney of the plaintiffs and makes this verification on their behalf; 
that the above-entitled action is an action founded on written instru- 
ments for the payment of money only, and that such instruments 
are in the possession of this deponent; that all the allegations of 
the complaint are within the personal knowledge of this deponent ; 
that the above complaint is not verified by the plaintiffs or by either 


o—1lY 


1S EDWIN F. KNOWLTON, &¢C., VS. THE CITY OF WATERTOWN. 
of them for the reasons that they and each of them are non-residents 
and are not now within the State of Wisconsin, and because all the 
allegations of the complaint are within the personal knowledge of 
this deponent; that the knowledge of this deponent Is derived trom 
the laws of Wisconsin, from the written instruments upon which 
this suit is brought, and from personal communications received 
by him from the plaintiffs whilst acting as their attorney. 


B. K. MILLER. 


Subseribed and sworn to before me this 19th day of June, A. DD. 
L883. 
| NOTARIAL SEAL. | GEO. P. MILLER, 
Notary Public. Milu Lukes County, Wis. 


27 And thereafter came the said defendant, by George W. 
Bird and Daniel Hall, its attorneys, and filed notice of ap- 
pearance herein as follows, viz: 


Appearance. 


Cireuit Court of the United States for the Western District of Wis- 
consin. 


Epwin EF. KNowLTon as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Ind1- 
vidually, Plaintiffs, 

against 


Ciry oF WATERTOWN, Defendant. 


Please take notice that we are retained by and appear for the de- 
fendant, The ¢ ‘ity of Watertown, in the above-entitled action, and 
we demand that a copy of the plaintiffs’ complaint therein be served 
upon us, at the office of Hall & Skinner, in the 4th ward of the city 
of Watertown, Jefferson Co.., W is. 

Yours, Xe., GEO. W. BIRD, 
DANIEL HALL, 
Attorneys for Defendant. 
P. O. address, Watertown, Wis. 


To Mess. Finches, Lynde & Miller, plaintiffs’ attorneys. 
Kndorsed: Due service of the within notice and demand admitted 


this 16th day of July, A. D. 18835. Finches, Lynde & Miller, plain- 
tiffs’ attorneys. 


28 And thereafter came the plaintiffs’ attorneys and filed proof 
of service of complaint as follows: 
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Service of ( omplaint. 
United States Cireuit Court, Western District of Wisconsin. 


EpWIN F. KNOwLTON as Executor of the Last Will and Testument 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
viduallv, Plaintiffs, 

a> j WS 


City oF Watertown, Defendant. 


Due and personal service of a copy of the verified supplemental 
nied — in the above-entitled action admitted this 21st day of 
July, A. D. 1888. 
GEO. W. BIRD, 
DANIEL HALL, 


; : : 
De fendant 8 Altorne 7s. 


. 


And on the 11th day of August, A. D. ISSS. came the defendant 
and filed its answer as follows, to wit: 


r wmSiler, 


Cireuit Court of the United States, Western District of Wisconsin. 


ee 
* a 
mee 
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od 


Ix NOWLT! Nas Iixecutor of = Last Will and Testamen 
oft leliy: ah W. pent < Deceased, 1d Edwin Ie Knowlton I} \di- 


4 


iF 


99 THe City oF WatTERTOWN, Defendant. 


The City Ol Water town, t the defend: int in thea bove-el titles act ion, 
answerlhyg the sup yp] emental complaint of the pial ntiffs in said ae tion, 
by its attorneys, George W. Bird and Daniel Hall, alleges and shows 

First. For a first defense to said action and to each and every 
cause of action — In sald complaint . the di fendant denies that 
it has any knowledg C OF information sufficient to form a belief as LO 
whether the bonds mentioned in said complaint were or any or 
either of them Was, before maturity Or at any other time, sold for 

ins value or otherwise by the payee therein named or by any one else 
in the money markets of the country, or as to whether the said 
bonds were or any or either of them was afterwards or at any time 

sold and delivered by the bearer or owner thereof to said Elijah W. 

Carpenter and Edwin F. Knowlton or to either of them, or as to 

whether the said Elijah W. Carpenter and Edwin F. Knowlton or 

either of them ever purchased the said bonds or any or either of 
them or the interest warrants or coupons mentioned and set out in 
said complaint or any or either of said interest warrants or coupons, 
or as to whether the plaintiffs are or ever have been the owners or 
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eause of aetion s 
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nds or any or either of them or of said interest 
‘ { ' ; + | 
a ()] if) ()] { t Ci ()j Lieb, ()] re te L() Whetlhel Lic 
way died the Ist dav of September, 1SS1, or 
IcemMel of [11S action, or as to whethe he died 
ll and testament wherein he appointed the said 
yn the ex itor thereof, or as to whether the said 
linitted to probate or letters testamentary eranted 
1) ras Lo Wie the ad CO) of suc t letters WETE 
i 

: rt of Milwaukee county, in the State of 
y whether the said Edwin I. Knowlton 1s or ever 
exeeutor of said Elijah W. Carpenter’s last 
i@iehnse tos ud acti yt) and LO each and every 
ted in Lidl ¢ mplaipt, tie said di fendant further 
vera uses of action stated in said complaint 
v or elther of them accrue within six vears before 
t of this action, and that none of the causes of 


“ } - j ] a P- " . _— } ® 
id complaint acerued within six vears before the 


ceommeneement ot th Sal CLION and that this action Was hot Cconi- 
menced before 1 month of June, 1853, nor within the six years 
afte the Sil bhi { ru | mii i) LW fo} tlie COoMMMehnCelhh ¢ ht thereof. 
and was and Is ba { statute ol imitations of the State of 
Wisconsin 
Thatas to all the | : terest warrants, and coupons deseribed 
and set forth 1 - i mpla { Lnd as LO ¢ eh and every Oli¢ of said 
bonds, interest | coupons the defendant saith and avers 
that said seve Wses lid not. any of them, accrue within 
thesix veal comme) nent of this action: that this 
action Was not com | e | hof June, A. D.18SS3, within 
Lie mie 1} - | ia w of the State Oj] W iscon- 
sin Ww | clr f s ae himencement ot alk action and 
that aetio each and every one of them and 
on each a | ! . nterest warrants and COUPONS Was 
ana Is bar biitations of che state of \\ iscon- 
Slt) 
| W heret t] lefendant demands judement dismissing 
sald aet und sts therein. 
GEO. W. BIRD. 
DANIEL HALL, 
Defendant's Attorners. 
WestTERN District oF WISCONSIN, ss 
Henry Bieber ing duly sworn, deposes and says that he has 

heard read the for ) iuswer and knows the contents thereof, and 
that thre Sain Ss true o] = OWT) knowledge, except as o those matters 
ther ln stated oOo} ()] { nad ay ar I, and as to those matters he 
believes it to be true his deponent turther savs that the reason 
why the verification is not made by the defendant is that defendant 
isa corporation that de} nent is an ofticer of the same. to wit. that 
he is the eitv elerk of said defendant. The Citv of Watertown, and 
that his knowledge is derived from the laws of the State of Wisconsin 
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and documents in his possession as such citv clerk, and that the 


crounds of his belief aforesaid are such laws and documents and in- 


Rae St +. ; . j 7 : 
by the officers and agents Ol said 


: bs , a<t } " . 
fOrmatlion Communicated to him 
corporation. 


HENRY BIEBER. 


} ° —_ 
‘ 


“a, r. ] pm ener ] : ly 
Subseribed and sworti to vperiore me this 


th day of August, A. D. 


» 


ISS5. 


C. Bb. SKINNER, 


U. NS. Court ¢ ommissione r for WV, stn Dist. of Wisconsin. 


And thereafter and on the 21st day of August, A. D. 1883, came 


the said plaintiffs and filed their amended complaint as follows, to 
wit: 


32 Circuit Court of the United States, Western District of 


Wisconsin 


Epwin F. KNowLtron, Executor of the Last Will and Testament of 
Mlijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
vidually, Plaintiffs, 


Us, 


City oF WaTeRtTOWN, Defendant. 


Now come the above-named plaintiffs, by Finches, Lynde & 
Miller, their attorneys, and amend, as of course, their complaint 
heretofore served and filed in the above-entitled cause by making 
the following additions thereto, to wit: 

First. After paragraph eight of said complaint add the following 


allegations: 


Said plaintiffs allege, on information and _ belief, that the said de- 
fendant, The City of Watertown, and the officers, agents, residents, 
bsequent to the Ist day Ol March, A. 


~ 


and citizens of said city did, st 
D. 1873, conspire together and with each other, and ever since have 
conspired together and with each other, for the purpose and with 
the preconceived intent and design to defraud these plaintiffs and 
ill other owners and holders of the bonds and coupons to such 


bonds issued by said city and to prevent these plaintiffs and the 
the service 


other owners of said bonds and coupons from obtaining 
of process on sald city. 

Said plaintiffs further allege, upon information and belief, that 
each year since the Ist day of March, 1875, a mayor of said city was 
elected, as required by law, but said mayor each year, with the in- 

tent and design as aforesaid, qualified as hereinafter men- 
3 tioned and immediately thereafter placed his resignation in 

the hands of the city clerk of said city, to be filed by him in 
case of emergency and to take effect accordingly. 

Said plaintiffs furtherallege, upon information and belief, that each 
vear since the Ist day of March, 1875, after the mayor and members 
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of the common council had been duly elected, they and each of them 
failed to qualify until they had assembled together in a secret place 
with locked doors, unknown to the people at large and to these plain- 
tiffs, and with persons on watch to inform them of the approach of any 
person or persons, and then and there, if unmolested, the mayor and 
members of the common council, qualified as required by law, 
transacted for said defendant city certain necessary business and 
thereafter immediately filed with the city clerk of said city their 
respective resignations, to take effect immediately, and which resig- 
nations went immediately into effect. 

Said plaintiffs further allege that since the Ist day of March, 
1875, they have employed attorneys and agents for the purpose of 
ascertaining who was the mayor or acting mayor or chairman 
of the common council or chairman of the board of street com- 
tnissioners and for the purpose of having process served on said 
city; but owing to said conspiracy, as these plaintiffs are informed 
and believe, since said Jst day of March, A. D. 1875, there has been 
no mayor of said city, except each vear for a few hours at such 
secret and concealed meetings, and the common council of said 
city, with the said fraudulent intent and design, has failed each vear 
to elect a chairman of said common council, and since said last- 
mentioned date there has been no person who was acting mayor and 

no chairman of the board of street commissioners. 
od Said plaintiffs further allege that on the 9th day of Janu- 

ary, 1S78, the said plaintiffs in the above-entitled action filed 
a priecipe fora summons and an undertaking for costs, and a sum- 
mons was issued in due conformity to law and placed in the hands 
of the United States marshal for service, and said marshal, on ac- 
count of said conspiracy, was not able to ascertain who was mayor 
or city clerk of said city or who the persons were upon whom process 
could be served for said city, and on that account was not able to 
serve said summons and did not serve the same. 

Said plaintiffs further allege that, notwithstanding they have 
used due diligence and hired attorneys and agents for the pur- 
pose of having process served on said city, they have been unable to 
this date to serve or have served the summons In this action on the 
mayor of said city or on that person who by law should exercise 
the functions of mayor of said city. 

FINCHES, LYNDE & MILLER, 
Plaintiffs Attorneys. 


STATE OF Wisc ONSIN, } 
County of Milwaukee. } 


SS. 


senjamin Ik. Miller, being first duly sworn, deposes and says that he 
has read the foregoing amended complaint and knows the contents 
thereof, and that the same Is true of his own knowledge, except those 
matters therein alleged on information and belief, and as to those 
matters he believes it to be true; that he 1s the attorney of the plain- 
tiffs and makes this verification on their behalf; that the above-enti- 
tled action 18 an action founded upon written instruments for the 
payment of money only, and that such instruments are in the 
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30 possession of this deponent; that all the allegations of the 

amended complaint are within the personal knowledge of this 
deponent, except those alleged on information and belief; that the 
above amended complaint 1s not verified by the plaintiffs or by 
either of them for the reason that they and each of them are non- 
residents and are not now within theState of Wisconsin, and because 
all the allegations of the amended complaint are within the personal 
knowledge of the deponent, except such as are made on information 
and belief; that the knowledge of this deponent is derived from the 
laws of Wisconsin, from the written Instruments upon which this suit 
is brought, and from personal communications received by him from 
the plaintiffs whilst acting as their attorney, and the grounds of 
his belief are derived from information from the United States mar- 
shal for the western district of Wisconsin, E. Mariner, and other 
persons who have attempted to serve process on the city of Water- 
town. 


B. kK. MILLER. 


Subscribed and sworn to before me this 18th day of August, A. D. 
1853. : 
| SEAL. | GEO. P. MILLER, 

Notary Public. Milwaukee Co., Wis. 


And said plaintiffs also, on the same day, filed proof of service of 
said amended complaint as follows, viz: 


Se rvice . 
United States Cireuit Court, Western District of Wisconsin. 


36 EpWwINn FF. Know ton, Executor. &c., ef al. 
2 


City oF WATERTOWN. 


Personal service of a copy of amended complaint in above cause 
admitted. 
August 20, 18805. 
GEO. W. BIRD, 
D. HALL, 
Def ndant’s Att’ys. 


And afterwards, to wit. on the Ist day of November, A. D. 1883, 
came the parties and filed the following stipulation: 


Stipulation. 


Circuit Court of the United States, Western District.of Wisconsin. 


Epwin F. KxNow.ton as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin IF. Knowlton In- 
dividually, Plaintiffs, 


City oF WATERTOWN, Defendant. 


It is hereby stipulated by and between the said parties that said 
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defendant may answer the plaintiffs’ additions and amendments to 
their complaint served in said action or any part thereof by general 
or specific averments or denials or any or all of them, as it may 
choose, and that such answer thereto, together with defendant’s 


7 


former auswer to plaintiffs said complall t. heretofore served and now 


Ol} file in sald action, shall both st. df and together be said 
od defendant's answer to the whole of sald plaintiffs’ complaint 


as added to and amended as aforesaid. 
Dated October 26th, LSSS. 
FINCHES, LYNDE & MILLER, 
PU tis’ Att’ys. 
GEO. W. BIRD & D. HALL, 
Def ’t’s Alt ys. 


Endorsed: Due service of the answer to the within-named additions 
and amendments pursuant to this stipulation is admitted this 26th 
day of October, 1883. Finches, Lynde & Miller, pl’ffs’ att’ys. 


And on said 1st day of November, A. D. 1883, came the defendant 
and filed answer to amended complaint as follows: 


Answer. 
Circuit Court of the United States, Western District of Wisconsin. 


Epwin F. KNowiton as Executor of the Last Will and Testa- 
ment of Elijah W. Carpenter, Deceased, and Edwin FF. Knowlton 
Individually, Plaintiffs, 


VS. 


City oF WATERTOWN, Defendant. 


The answer of the above-named defendant to the amendments 
and additions made by the plaintiffs to their complaint first served 
in the above-entitled action, by D. Hall & G. W. Bird. its attorneys, 

respectfully shows unto this honorable court— 
38 First. That the said defendant has no knowledge or in- 

formation sufhieient to form a belief as to whether the said 
plaintiffs, since the Ist day of March, 1875, or at any other time or 
times, have employed attorneys and agents or either for the purpose 
of ascertaining who was the mayor or acting mayor or chairman of 
the common couneil or chairman of the board of street commis- 
sioners for the purpose of having process served on said city, or as 
to whether said plaintiffs made the attempt to commence suit 
against said city on the ¥th day of February, 1878, with the result 
alleged in said complaint, but the defendant admits that each vear 
since the first day of March, 1873, a mayor of said city has been duly 
elected. | ; 

Second. That, except the averments above answered, the said de- 
fendant denies each and every allegation in said amendments and 
additions to said complaint contained. 


EDWIN F. KNOWLTON, &¢., VS. THE CITY OF WATERTOWN. 2d 


Third. The said defendant insists upon all the defenses to said 
action heretofore stated, interposed, and set up in its answer to said 
complaint in said action, which last-named answer has been here- 
tofore served and-is now on file 1n said action, the same as 1f sald last- 
named answer and defenses were now repeated here. 

GEO. W. BIRD anno D. HALL, 
Def ’t’s Alt’ys. 


WsstTERN District oF WISCONSIN, ss: 


Henry Bieber, being duly sworn, deposes and says that he has 
heard read the foregoing answer and knows the contents thereof, 
and that the same is true of his own knowledge, except as to the 
matters therein stated on information and belief, and as to those 

matters he believes it to be true. 
og This deponent further says the reason why the verification 

Is not made by the defendant is that the defendant is a cor- 
poration ; that this deponent isan officer of the same, to wit, that 
he is the city clerk of the said defendant, City of Watertown, and 
that his knowledge is derived from the laws of Wisconsin, docu- 
ments in his possession as such city clerk, and his own observation, 
and that the grounds of his belief are such laws, documents, and 
observation and information communicated to him by the officers 
and agents of said city. 


HENRY BIEBER. 


Subscribed and sworn to before me this 24th day of October, A. D. 
1883. 
C. B. SKINNER, 
US. Court Commassioner for Western Dist. of Wis. 


And thereupon came the said plaintiffs and filed their demurrer 
as follows: 


Dem uTTer. 
United States Cireuit Court. Western District of Wisconsin. 


EDWIN I, KNOWLTON, Executor of the Last Will and ‘Testament of 
Elijah W. Carpenter, Deceased, and Edwin IF. Knowlton Individ- 
ually, Plaintiffs, 

US. 


THE City oF WatTeErRTOWN, Defendant. 


Now come the above-named plaintiffs, by Finches, Lynde and 

Miller, their attorneys, and demur to second defense in 

40 the defendant’s answer contained, to wit, to the defense of 

the statute of limitations, for the reason that it appears 

upon the face thereof that it does not state facts sufficient 10 COn- 
stitute a defense. 


AY 
| 
Line 


FINCHES, LYNDE & MILLER, 
Attorneys jor Plaintiffs. 
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And thereafter and on the 16th day of January, A. D. 1854, came 
the defendants and filed its amended answer as follows, viz: 


Amended Answer. 
Cireuit Court of the United States, Western District of Wisconsin. 


ISDWIN I. Ix NOWLTON as Isxeeutor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin I. Knowlton I[ndi- 
vidually, Plaintiffs, 


> 
; 
ns. 


Ciry or Warertown, Defendant. 


The City of Watertown, the defendant above-named, by its attor- 
neys, George W. Bird and Daniel Hall, answering the amended com- 
plaint herein by this its amended answer, respectfully shows to the 
court— 

First. That the said defendant denies each and every allegation in 
the said amended complaint contained except so much and such parts 
thereof as are hereinafter expressly admitted to be true or otherwise 
specifically answered 

Second, This defendant admits the residence and citizenship of the 
parties, the corporate character and authority of the defendant, the 

execution and hon-payment by it of the bonds and COUPONS 
4] as is alleged in the amended complaint, and that a mayor of 
sald city has been elected each year since March Ist, 1575. 

Third. But this defendant denies that it has any knowledge or 
Information sufficient to form a belief as to whether the bonds men- 
tioned in said amended complaint were OF any OP either of them 
was, before maturity Or at any other time, sold for value or other- 
wise, bv the pavee therein named or by any one else, in the money 
markets of the country or elsewhere, or as to whether the said bonds 
were or any or either of them was afterwards or at any other time 
sold or delivered by the bearer or owner thereof to the said) Elijah 
W. Carpenter and Edwin F. Knowlton or to either of them, or as to 
whether the said Elijah W. Carpenter and Edwin F. Knowlton or 
either of them ever purchased the said bonds or either of them or 
the interest warrants and coupons mentioned and set out in said 
amended complaint or any or either of said interest warrants or 
coupons, or as to whether the plaintiffs are or ever have been the 
owners or holders of said bonds or either of them or of said interest 
warrants or coupons or of any or either of them, or as to whether 
the said Elijah W. Carpenter died on the Ist day of September, 1881, 
or as to whether he died leaving a last will and testament and ap- 
pointed the said Edwin F. Knowlton executor thereof, or as to 
whether his said will was admitted to probate or letters testamentary 
granted to said Knowlton, or as to whether a copy of such alleged 
letters was filed in the county court of Milwaukee county, Wiscon- 
sin, or as to whether said Knowlton is or ever has been executor or 
acting as executor of said Carpenter’s last will and testament, 
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42 or as to whether the plaintiffs have employed attorneys or 

agents for the purpose of ascertaining who was the mayor or 
acting meyor or chairman of the common council or chairman of 
the board of street commissioners or for the purpose of having 
process served on said city. 

Fourth. This defendant, further answering, alleges that said ac- 
tion was commenced on or about and not before the 19th day of 
June, A. D. 1885, when a summons, wherein the said plaintiffs were 
named plaintiffs and this defendant was named defendant, first 
issued out of said court In the above-entitled action, and was there- 
upon and thereafter delivered to the marshal of said district to be 
served on this defendant, and that on or about the 26th day of June, 
1885, the said marshal made the delivery of the copies of the said 
summons, which he returned thereon endorsed and which is now on 
file in said action ; and on the 16th day of July, 1883, this defend- 
ant duly appeared herein and fully submitted itself to the jurisdic- 
tion of said court in sald above-entitled action from and after the 
date last aforesaid ; and this defendant denies that the above-enti- 
tled action was commenced or was pending in said court before the 
sald 19th day of June, 1885; and, upon information and belief, it 
denies that the above-named plaintiffs ever used any diligence to 
commence the said action before said 19th day of June, 1883; and 
this defendant, further answering, denies that on or about the 9th 
day of January, 1878, the above-named plaintiffs in the above- 
named action filed a precipe for a summons and an undertaking 
for costs, or that a summons was issued therein or placed in the 
hands of the United States marshal for service, as in the said 
amended complaint is alleged ; but this defendant alleges, upon in- 

formation and belief, that the said Elijah W. Carpenter was 
45 then, during all that time, living, and had no last will and tes- 
tament nor executor thereof. 

lifth. And this the said defendant, for a further and separate de- 
fense, which it will insist on herein to said action and cause of 
action and to the whole thereof and to each and every cause of ac- 
tion stated in said amended complaint, avers and alleges that neither 
the said action nor any of the causes of action averred or set forth in 
said amended complaint accrued within the six years next before 
said 19th day of June, A. D. 1883, nor on or since the day and 
year last aforesaid, and that on or after and not before said 19th 
day of June, 1883,the summons herein against this defendant, wherein 
the said Edwin F. Knowlton as executor of the last will and testa- 
ment of Elijah A. Carpenter, deceased, and Edwin F. Knowlton in- 
dividually are the plaintiffs named, aid by which summons the 
above-entitled action has been commenced, was first delivered to the 
United States marshal for service and to be served on this defend- 
ant, and that the same summons never was nor had been delivered 
to such marshal nor to any officer or person for service or to be 
served on this defendant or otherwise before said 19th day of June, 
[S83,and that neither the said action nor any of the causes of action 
in thesaid amended complaint stated nor any part thereof accrued 
within six vears before the commencement of the above-entitled ac- 
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tion, and that the said action was not commenced before the said 
19th day of June, 1555, nor was it commenced within the six years 
limited by law for the commencement thereof after the same accrued 
and is barred V the statute of limitations of the State of W isecon- 
sin; that as to all the bonds, interest warrants, and coupons de- 
scribed in said amended complaint the said defendant saith 
44 and avers that each and all of said several causes of action In 
said amended complaint stated did not nor did any or either of 
them accrue thereon within the six years next before the commence- 
ment of said action, and that the said action and the whole thereof 
is barred by the statute of limitations of the State of Wisconsin. 
GEO. W. BIRD ann DANIEL HALL, 
Def’t's Alt’ys. 


WESTERN District OF WISCONSIN, 88: 


Henry Bieber, being duly sworn, says that he has heard the fore- 
going amended answer read and knows its contents, and that the 
same are true of his own knowledge, except as to those matters therein 
stated on information and belief, and as to those matters he believes 
itto be true. Deponent further says that the reason why this verifica- 
tion isnot made by defendant is that defendant 1s a corporation; that 
deponent isan officer of thesame, to wit, city clerk thereof, and that his 
knowledge is derived from the laws of Wisconsin and documents In 
his possession as such clerk, and that the grounds of his belief are 
such laws and documents and information communicated to him 
by the officers and agents of said defendant. 


HENRY BIEBER. 


Subseribed and sworn to this 28th day of December, 1883, be- 
fore me— 
C. B. SKINNER, 


U.S. Court Commissioner for Western Dist. of Wisconsin. 


And thereafter and on the 8th day of January, A. D. 1884, came 
the plaintiffs and filed demurrer as follows: 


45 Demurrer. 


United States Cireuit Court, Western District of Wisconsin. 


Epwin F. KNowrron as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
vidually, Plaintiffs, 


us. 
City oF Watertown, Defendant. 
Now come the above-named plaintiffs, by Finches, Lynde and 


Miller, their attorneys, and demur to the defense in the defendant’s 
amended answer contained, to wit, to the defense of the statute of 
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limitations, for the reason that it appears upon the face thereof that 
it does not state facts sufficient to constitute a defense. 
FINCHES, LYNDE & MILLER, 
Attorneys for Plaintiffs. 


And in the record of proceedings aforesaid in said entitled cause, 
on the 27th day of August, A. D. 1884, appears the following entry, 
to wit: 


Order Overruling Demurrer. 


Epwin F. KNowtron as Executor of the Last Will and Testament 
of Elyah W. Carpenter, Deceased, and Edwin F. Krowlton Indi- 
vidually, Plaintiffs, 

us. 


Ciry oF WaTERTOWN, Defendant. 


46 It is ordered that the demurrer to the plea of the statute of 
limitations set up in defendant’s amended answer to amended 
complaint herein be, and the same is hereby, overruled. 

It is farther ordered that the plaintiff- be, and hereby is, allowed 
twenty days in which to file such new or further pleading as — are 
or may be advised would be proper, and that in default thereof 
judgment may go for the defendant. 


And afterwards. to wit, On the od day of December, A. 1). 1884, 
came said defendant, by its attorneys, and filed affidavit of default 
as follows, viz: 


Affidavit of Default. 
WESTERN District or WISCONSIN, ss: 
Cireuit Court of the United States, Western District of Wisconsin. 


Epwin F. KNow.tton, Executor of the Last Will and Testament of 
Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Individ- 
ually, Plaintiffs, 


rs, 
City oF WATERTOWN, Defendant. 


George W. Bird, being duly sworn, deposes and says that he 1s 
one of the attorneys for the defendant in the above-entitled action ; 
that on the 26th day of August, 1884, the plaintiffs’ demurrer to the 
defendant’s plea of the statute of limitations herein was overruled by 

this court and the plaintiffs allowed twenty days in which to 
47 file such new or further pleadings as they might be advised 

would be proper and in default thereof Judgment was to 
go for the defendant; that no new or further pleading has been 
tiled herein or served upon the said defendant’s attorneys or either 
of them, except an amended complaint was served on defendant’s 
attorneys on the 11th day of September, 1884, and witidrawn by 
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plaintiffs on the 15th day of September, 1884, and the said plain- 
tiffs are now in default herein for not filing or serving a new or 
further pleading herein. 


GEO. W. BIRD. 


Subscribed and sworn to this 13th day of November, 1884, before 


nC 
R. B. KIRKLAND, 
Notary Public, Jefferson Co., Wis. 


And also filed the following notice of application for judgment, to 
wit: 


Notice of A pplication. 
Cirenit Court of the United States. Western District of Wisconsin. 


Epwin F. KNowiron as Executor of the Last Will and Testament 
of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Ind1- 
vidually, Plaintiffs, 

US. 


Ciry oF WaTeERTOWN, Defendant. 


To Messrs. ‘inches, Lynde & Miller, plaintiffs’ attorneys. 
4S GENTLEMEN: Please to take notice that upon the foregoing 

affidavit and the papers, pleadings, and proceedings on file 
herein and upon the records, books, and files herein of the clerk of 
this court we shall apply to said court, at the United States court- 
room, in the city of Madison, Wisconsin, on the 2d day of December, 
1884, at the opening of court on that day, or as soon thereafter as 
counsel ean be heard, for judgment in favor of the defendant and 
against the plaintiffs herein. 

Yours, Kc., GEO. W. BIRD axp D. HALL, 

Def’t’s Att’ys. 


Dated November 14, 1884. 

Endorsed: Due service of the within notice and affidavit admitted 
this 19th day of November, 1884. Finches, Lynde & Miller, pl’ffs’ 
att’ ys. 

And on said 2d day of December, of the December term, a. oe 


1884, of said court, in the record of proceedings aforesaid appears 
the following order, to wit: 
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Judgment. 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Epwin F. KNow ton as Executor of the Last Will and Testa- 
49 ment of Elijah W. Carpenter, Deceased, and Edwin F. 
Knowlton Individually, Plaintiffs, 
US. 


City oF WATERTOWN, Defendant. 


A copy of the summons in the above-entitled action having been 
delivered by the marshal on the 26th day of June, 1885, to the city 
clerk, city attorney, and the last elected chairman of the board of 
street commissioners of said defendant citv ; and the defendant hav- 
ing, on the 16th day of July, 1883, served on plaintiffs’ attorneys a 
written notice of appearance and demand of a copy of the complaint, 
and having then and thereby duly appeared by its attorneys, Geo. 
W. Bird and Daniel Hall; and the plaintiffs having thereafter duly 
served and filed their complaint, and the defendant having there- 
after duly served and filed its answer, pleading, among other things, 
that this action was not commenced within the six years limited 
therefor by the statute of limitations of the State of Wisconsin, and 
is barred by said statute; and the said plaintiffs having thereafter 
duly served and filed an amendment of their said complaint, 
wherein they allege certain facts in avoidance of the defendant’s 
said plea of the statute of limitations; and the defendant having 
thereafter duly served and filed its amended answer to plaintiffs’ 
complaint as thus amended, waerein defendant pleads, among other 
things, that this action was not commenced within the six years 
limited therefor by the statute of limitations of the State of Wiscon- 
sin, and is therefore barred by said statute ; and the plaintiffs hav- 
ing thereafter duly served and filed their demurrer to the defend- 

ant’s said plea of the statute of limitations contained in 
oO said amended answer, on the ground that said plea did not 

stute facts sufficient to constitute a defense; and the issue 
thus joined by said demurrer having been duly brought on to trial 
at the June term of this court for the year 1884, and having then 
been tried by the court without a jury; and the court having then 
found and decided said issue,in favor of the defendant, and having 
overruled plaintiffs’ said demurrer and allowed them twenty days 
in which to file such new or further pleading as they might be ad- 
vised would be proper, and in default thereof ordered Judgment to 
go for the defendant; and the defendant having, on the 19th day of 
December, 1884, duly served on plaintiffs’ attorneys notice of appli- 
cation for judgment, together with an affidavit showing that no new 
or further pleading had been filed by the plaintiffs; and the said 
application having duly come on to be heard on thie first day of the 
December term, 1884, of this court, to wit, on the 2d day of Decem- 


_ 
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ber, 1884, and no ene appearing to oppose the same; and it appear- 
ing that no new or further pleading has been filed by the plaintiffs, 
and that the defendant is entitled to judgment herein upon the said 
issue of law 

Now, therefore, on motion of George W. Bird and Daniel Hall, at- 
torneys for the defendant, it is adjudged that this action was not 
commenced within the six years limited by law for the commence- 
ment thereof, and is barred by the statute of limitations of the State 
of Wisconsin. 

And it is further adjudged that the plaintiffs take nothing by this 
action, and that the defendant go thereof without day, and that the 
defendant, The City of Watertown, do have and recover of the plain- 

tiffs, Edwin I. Knowlton as executor of the last will and tes- 
5] tament of Elijah W. Carpenter, deceased, and Edwin F. 

Knowlton individu: illy, the sum of forty-five dollars and fifty 
cents, its costs and disbursements of this action as duly taxed, and 
that it have execution therefor. 


Dated Madison, Wis., this 2d day of December, A. D. 1884. 
By the court. 


— 


me 


eas — ee 


Judginent-roll signed December 2, 1884. 


. M. STEWART, Clerk. \" 
And afterwards, to wit, on the 13th day of October, A. D. 1885, 

came the said plaint tiffs and filed security on writ of error as follows, sa 
to wit: 

Security On Writ of Lrror. 
D2 Supreme Court of the United States : 
IZ Supreme Ourt OT LDE hnitea States. 
Epwin F. KNow.trtron as Executor of the Last Will and Testament 


of Elijah W. Carpenter, Deceased, and Edwin F. Knowlton Indi- 
vidually, Plaintiffs in Error, 
/ US. 


Ciry oF WaTerRtTOWN, Defendant in Error. 


Know all men by these presents that we, Benjamin Kk. Miller and 
William H. Miller, are held and firmly bound unto the City of Water- 
town in the full and just sum of five hundred dollars, to be paid to } 
the said City of Watertown, its successors or assigns; to which pay- 


er 
ment, well and truly to be made and done, we do bind ourselves, 
our heirs, executors, administrators, and assigns, jointly and sever- | 


ally, firmly by these presents. 

Sealed with our seals and dated this 15th day of October, A. D. 
1SS5. 
Whereas the above-named Edwin F. Knowlton as executor of the 
last will and testament of Elijah W. Carpenter, deceased, and Edwin 
Kk. Knowlton individually has prosecuted a writ of error to the Su- 


preme Court of the United States to reverse the judgment rendered 


— 
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in the above-entitled action by the circuit court of the United States 
for the western district of Wisconsin : 

Now, therefore, the condition of this obligation is such that if the 
said Edwin F. Knowlton as executor of the last will and testament 
of Elijah W. Carpenter, deceased, and Edwin F. Knowlton individ. 
ually shall prosecute their said writ of error to effect and an- 
swer all damages and costs that may be assessed against them 
if they shall fail to make good their said plea, then this obli- 
gration to be void; otherwise valid 


« 
~ 
.* «+ 
~~ 


B. K. MILLER. [seatr. 
W.H. MILLER. [srat. 


54 UNITED STATES OF AMERICA, 88: 


To the City of Watertown, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States of America to be holden at Wash- 
ington, in the District of Columbia, on the second Monday, being 
the 12th day, of October next, pursuant toa writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
western district of Wisconsin, wherein Edwin IF. Knowlton as ex- 
ecutor of the last will and testament of Elijah W. Carpenter, de- 
ceased, and Edwin F. Knowlton individually are plaintiffs and you 
are defendant in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in said 
district, this 12th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 

R. BUNN, 
Dist. Judge. 


I accept service of above citation this 15th day of October, 1885. 
GEO. W. BIRD & DANIEL HALL, 
Attorneys for Defendant, The City of Watertown. 


5D UNITED STATES OF AMERICA, | 
Western District of Wisconsin, j 


P SS a 


I, F. M. Stewart, clerk of the district court of the United States of 
America for the western district of Wisconsin, do hereby certify that 
I have compared the writings annexed to this certificate with the 
originals now in my custody, and they are true copies of their re- 
spective originals and are correct transcripts therefrom and of the 
whole thereof now on file and remaining of record in my office, and 
also the original writ of ervor, citation, and security In said case. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Madison, in the said 
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western district of Wisconsin. this 12th day of October, in the year 
of our Lord one thousand eight hundred and elohty-five, and of the 
i United States the one hundred and te nth. 


Independence of the sal 
[Seal U.S. Cireuit Court. Western Dist of Wisconsir 
kK. M. STEWART. Clerk. 


Kndorsed on cover: W. Wisconsin C. C. U.S. No. 199. Edwin 
I’. Knowlton, individually and as executor of Elijah W. Carpenter, 
deceased, plaintiff in error, vs. The City of Watertown. Filed No- 
vem ber J, LSS5. 
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Supreme Court of Cited States. 
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Supreme Court ef United States. 


’ OCTOBER TERM, 1888. 


: | No. 199. 


EDWIN F. KNOWLTON, INDIVIDUALLY, AND AS EXEC- 
UTOR OF ELIJAH W. CARPENTER, DECEASED, 
Plaintiff in Error, 
vs. 
THE CITY OF WATERTOWN, 
| Defendant in Error. 


BRIEF OF DEFENDANT IN ERROR. 


ee —_ 


STATEMENT OF CASE. 


On the 9th day of January, 1878, the praecipe for the 
summons in the case of Elijah W. Carpenter and Edwin F. 
Knowlton, plaintiffs, against the City of Watertown, de- 
fendant, was filed and a summons in that case issued. 

On the 23d day of December, 1882, the marshall delivered 
a copy of that summous ‘‘ to William H. Rohr, last mayor 
of said city, Henry Bieber, city clerk, Charles H. Gardner, 
city attorney, and Thomas Baxter, last presiding officer, or 
president or chairman of the board of street commissioners 
of said city.” | 

On the 19th dav of June, 1883, the affidavit of one of the 
attorneys of plaintiffs was filed showing that on the first 
day of September, 1881, Elijah W. Carpenter, one of 
the plaintiffs, died testate; that his will was duly admit- 
ted to probate and letters testamentary granted to Edwin 
KF. Knowlton, November 16, 1881, and a copy of the letters, 


duly authenticated, was filed in the county court of Muiul- 
waukee county, Wisconsin, December 13, 1881. It 1s fur- 
ther stated in the affidavit ‘** that no pleadings have, as yet. 
been filed in this cause and the defendant has not appeared 
in this action.” 

The prayer of the affidavit is for an order reviving and 
continuing the cause in favor of Edwin F. Knowlton, as 
executor of the last will and testament of Elijah W. Car- 
penter, deceased, and Edward F. Knowlton, individually, 
as plaintiffs, and against the city of Watertown as defend- 
ant: and, among other things, *‘ that the clerk of this court 
be ordered and authorized to deliver to the marshal the 
summons in this action, as revived. to be served by him 
upon the defendant according to law.” 

On the same day the court entered an order continuing 
the action as prayed, and ordering the clerk to deliver ‘to 
the marshal the summons in this action, as revived, to be 
served by him upon the defendant according to law.” 

The complaint was also filed on the 19th of June, 1883. 
the substance of which will presently be given. 

On the 26th of June the marshal delivered to certain city 
officers copies of the summons wherein the parties appear 
as follows: ‘‘ Edwin F. Knowlton, as executor of the las 
will and testament — Elijah W. Carpenter, deceased, and 
Edwin F. Knowlton, individually, plaintiffs, against the 
City of Watertown, defendant.” Pages 2 to 6 of record. 

On the 16th day of July, 1883, the defendant duly ap.- 
peared and demanded a copy of the complaint which was 
served on defendant's attorneys July 21, 1883. Pages Is 
and 19 of the record. The complaint contains 16 causes of 
action: 14 of which are upon 14 coupons of S4u each, at- 
tached to two bonds issued by the city, June Ist, 1856, to 
aid in the construction of the Watertown & Madison Rail- 
road, and the other two are upon the two bonds. The first 
of the 14 coupons became due July Ist. 1873, and the last 


July Ist, I8?6: and the two bonds became due each of them 


January Ist, L877. 


The defendand’s answer, duly filed and served August 


11, 1883 (pages 19 to 20 of record) ,pleads as a second 
defense the six vears’ statute of limitations of Wisconsin, 
and that this action was not commenced before the month 
of June, A. D. 1883. 

On the 2ist of August, 1883, plaintiffs filed an amendment 
to their complaint, wherein certain allegations are made on 
information and belief to avoid the plea of the statute of 
limitations. The amendment contains: 

First: A general allegation that since March 1, 1873, 
defendant. its officers, agents, citizens and residents, have 
conspired together for the purpose and with the precon- 
ceived intent and design to defraud the plaintiffs and all 
other owners of its bonds and coupons, and to prevent the 
plaintiffs and such other owners from obtaining the service 
of process. 

Second: The specific allegation that each year since 
March Ist, 1873, a mayor of said city has been duly elected 
but, with such intent and design, said mayor each year 
qualified and immediately thereafter placed his resignation 
in the hands of the city clerk, to be filed by him in case of 
emergency, and to take effect accordingly. 

Third: That the mayor and aldermen, each year since 
March 1, 1873, failed to qualify until they had assembled 
together in a secret place. with locked doors, unknown to 
the people at large and to plaintiffs. and with persons to 
watch to inform them of the approach of any person or 
persons, and then and there, if unmolested, duly qualified, 
transacted certain necessary business for the defendant, 
and immediately thereafter filed with the city clerk their 
resignations which took effect immediately. 

Fourth: That since March 1, 1873, plaintiffs have em- 
ploved attorneys and agents for the purpose of ascertaining 
who was the mayor, acting mavor, chairman of the coun- 
cil, or chairman of the board of street commissioners, and 
for the purpose of having process served on said city, but 
owing to said conspiracy since March 1, 1873, there has 
been no mayor, except each year for a few hours, at such 


secret and concealed meetings, and the common council. 
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with such fraudulent intent and design, has failed each year 
to elect a chairman of said common council, and since 
March 1, 1873, there has been no person who was acting 
mayor, and no chairman of the board of street commis- 
Sioners. 

Fifth: That notwithstanding that plaintiffs have due 
diligence and have hired attorneys and agents for the 
purpose of having process served on defendant, they have 
been unable to serve or have served the summons in this 
action on the mayor of said city, or on that person who 
by law should exercise the functions of mayor of said city. 
(Pages 6 to 7 of record.) 

Siath: That January 9, 1878, plaintiffs filed praecipe for 
summons and undertaking for costs, and summons was 
issued, placed in marshal’s hands, and the marshal, on 
account of said conspiracy, was unableto ascertain who was 
mayor or city clerk, or the persons upon whom process 
should be served, and, on that account, was unable to, and 
did not, serve the summons. 

On the ist of November, 1883, defendant filed its amended 
answer, denving the allegations of the amendment to the 
complaint. (Page 24.) And thereupon plaintiffs demurred 
‘to the defense of the statute of limitations for the reason 
that it appears upon the face thereof that it does not state 
facts sufficient to constitute a defense.” (Page 25.) 

Thereafter, and within the time allowed by law therefor. 
the defendant filed and served its amended answer to the 
amended complaint. (Pages 26 to 28 of record.) In this 


amended answer it is, among other things, alleged that the 


action was commenced on or about, and not before, the 
9th day of June, 1883, when a summons wherein the pres- 
ent plaintiffs were named plaintiffs and the defendant was 
named defendant, was issued and was afterwards delivered 
to the marshal to serve, who, June 26th. 1883, delivered 
copies thereof to certain CItV officials, and on the 16th of 
July, 1883, the defendant duly appeared and submitted itself 
tothe jurisdiction of the court. And defendant denies that 
the action was commenced or pending before June 19th, 


1883, and further, that neither of the causes of action 
averred in the amended complaint accrued within the six 
years next before June 19th, 1883, nor within six years be- 
fore the commencement of the action. 

The plaintiffs seasonably demurred ‘“‘ to the defense of the 
statute of limitations for the reason that it appears upon 
the face thereof that it does not state facts sufficient to 
constitute a defense.” (Pages 28 and 29.) 

On the 27th of August, 1884, the demurrer was overruled 
and the plaintiffs allowed 20 days in which to file a new 
or further pleading as they might be advised and in de- 
fault thereof judgment to go for the defendant. (Page 29.) 

No further pleading being filed judgment was entered in 
favor of the defendant (pages 30 to 32), to review which 


judgment the writ of error herein is taken. 


5 


ARGUMENT. 


The fourteen causes of action on the coupons accrued on 
or before July 1, 1876, and not later, and the two on the 
bonds accrued January 1, 1877, and not later; and were all 
barred by the statutes of limitations, the former, on or be- 
fore July 2, 1882, and the latter, January 2, 1883, unless 
either the action was commenced before those dates, or, the 
facts stated in the amended complaint prevent the running 
of the statute. 

Only two questions then are presented by the record, to 
wit: 1. When was the action commenced — before or after 
the six years? 2. Do the facts stated in the amended com- 


plaint prevent the running of the statute? 
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The action was commenced within the meaning of the 
statute of limitations not earlier than the 16th day of July, 
1883, when defendant appeared in the action. 

1. The action of Elijah W. Carpenter and Edwin F. 
Knowlton against the City of Watertown was never com- 
menced or pending. 

On the 9th day of January, 1878, a preecipe for summons 
was filed and summons issued in that action, but on the Ist 
day of September, 1881, Mr. Carpenter, one of the plaintiffs, 
died. Up to that time there had been no service or at- 
tempted service of the summons. The death before the 
service of the summons ended the action and all proceed- 
ings in it. It had the same effect, so far as defendant is 
concerned, as if it had occurred before the summons had 
been delivered to the marshal, or before it had issued. It 
prevented the contemplated action being commenced at 
all. Everything up to the service of the summons is merely 
preparation for the commencement of the action. If one of 
the parties dies during that preparation the action cannot 
be commenced. 

2. The summons issued January 9%, 1878, was never 
served. This is apparent from the following: 

(a) In the amended complaint, filed August 21, 1883, it 
is alleged that the marshal *‘ on account of said conspiracy 
was not able to serve said summons and did not serve the 
same,” page 22. This allegation places the fact, that this 
summons was never served, beyond controversy. 

(b) The attempted service on the 23d day of December, 
L882, was absolutely void. At that time Mr. Carpenter, 
one of the plaintiffs in that summons. was dead, having 
died September 1, Is881. His death temporarilv abated that 
action, even if by anv latitude of construction it could have 
been considered as pending, and no step could be taken in it 


ce 


before its revival, much less so important a step as the ser- 
vice of process. 
Downer v. Howard, 44 Wis., 82. 
Guenther v. Jacobs, 44 Wis.. 354. 
Supervisors of La Pointe v. O'Malley, 47 Wis., 332. 
Reed v. Butler, 11 Abb. (N. Y.), 128. 
Scranton v. Baxter, 3 Sandf.. 660. 

(c) This attempted service was void also because no 
copy of the summons was delivered to the mayor. On this 
point we simply invite attention to our brief in Amy ef al. v. 
The City of Watertown, No. 196, on this calendar, without 
repeating the argument. 

3. The order entered June 19th, 1883, assuming to revive 
the case of Carpenter and Knowlton against The City of Wat- 
ertown, was wholly inoperative so far as reviving that case 
was concerned, 

The summons issued in 1878 was never served, so the 
court never acquired jurisdiction to entertain the motion or 
proceeding to revive. Section 2629. Wis. R. 8. of 1878, pro- 
“A civil action in a court of record shall be com- 
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vides: 
menced by the scrviceof summons. From the time of such 
service, or the issuance of. a provisional remedy, the court 
shall be deemed to have acquired jurisdiction.and to have 
control of all subsequent proceedings.” Clearly the court 
had no jurisdiction to revive the action, even if it attempted 


to do so. 

In Auerbach et al. v. Maynard, 26 Minn., 421, October 28, 
[878, a summons was issued in the actionand delivered to 
the sheriff of the county where defendant last resided, with 
intent that it should bS actually served. At the same time 
a writ of attachment was allowed in the action, under 
which the sheriff seized defendant’s property. Defendant 
being a non-resident of the state, publication of the 
summons was ordered and was commenced on November 7, 


I8S?S, and was continued for six weeks. Defendant died 


November 18, 1878. Held, That the service of the summons 
being ¢ ymplet ‘dat the time of defendant’s death, the 


not 1] 
Tne action. 


court had no jurisdiction to proceed further in 


and, therefore, no authority to order the action to be 
revived and continued against defendant’s executors. 

An attempt to commence an action under ( Minn. St., cor- 
responding to Sec. 4240, Wis. R. S.), is equivalant to a 
commencement by service of summons, when the attempt 
is within sixty days followed by service of the summons. 
Sections 13 and 14 of the Minnesota statute are the same as 
sections 4239 and 4240, R. S. of Wis. The court say: ** Our 
construction of section 14 is, that the attempt to commence 
an action there spoken of is equivalent to the commence- 
ment mentioned in Sec. 13, 7. e., to a commencement by 
service of summons, when such attempt is, within sixty 
days, followed by a first publication of a summons, which 
is published for six consecutive weeks, as provided in sec- 
tion 65. If it does not mean this, it can only mean that 
the action may be sufficiently commenced without the five 
publications other than the first, which is manifestly 
absurd. At the expiration of the six weeks’ publication, 
and not before, the service is complete, as section 65 
declares. Then, under section 69, from the time the servise 
is thus completed, ‘the court is deemed to have acquired 
jurisdiction, and to have control of all the subsequent 
proceedings.’ If the party upon whom the service is being 
made dies before it is complete, that is, before the required 
publications have all been made, the service can not be 
completed, there being no person in being upon whom to 
make it, and whatever has been done short of complete 
service, is of no avail, and the court acquires no jurisdic- 
tion through it. ° 

The whole object and purpose of a revival is to keep 
alive a pending suit. [f lio suit be pending, there is 
nothing to revive, nothing for a revival to operate on. 
A suit is pending only from the time of the service of 
process or the appearance of the defendant. [f death 
occurs prior to that time, there can be no revival: but 
an original suit must be commenced. Whether we are 
correct in this proposition or not, it is very clear that under 
section 4240, R. S., mere delivery of the summons to the 


officer. with the intent to have it served, is not sufficient to 
constitute the commencement of the action, within 
the meaning of the statute of limitations; but the deliv- 
ery must be followed by the service within sixty days, to 
be of any avail. 

Auerbach et al. v. Maynard, supra. 


Monnell’s Practice, 302. 


+. The summons delivered by the clerk to the marshal, 
June 19, 1883, or soon after, must be regarded (as it is) as 
an original summons issued ina new and distinct action. 

The revival order (so called) ordered the clerk ‘* to deliver 
to the marshal the summons in this action as revived, to be 
served by him upon the defendant according to law.” Page 
6. Pursuant to this direction, the clerk, on June 19, 1883, 
or soon after, delivered to the marshal to be served a sum- 
mons of some kind, just what, the printed records fails to 
disclose. But it was the same as the one printed on page 3, 
except the title was, *‘ Hdwin F. Knowlton as executor of 
the last will and testament of Elijah W. Carpenter, de- 
ceased, and Edwin F. Knowlton, Individually, vs. City 
of Waterton,” and the signature of the attorneys was, 
‘* Finches, Lynde & Miller, PIff's Attorneys, 102 Wisconsin 
street. Milwaukee, Wis.” It does not purport to be, nor 
does it any where indicate, that it is an alias summons, or 
one issued in a revived action. On the contrary it purports 
to be, as it is, an original summons issued in an original 
action, and such it should be held to be. 

5. On the 26th day of June, 1883, copies of this summons 
were delivered by the marshal to the city clerk, city attor- 
ney, and last elected chairman of the board of street com- 
missioners, and on the 16th day of July, 1883. the defendant 
duly appeared. That service being insufficient as we have 
before argued, this case can be regarded as commenced 
only from July 16, 1883, the date of defendant’s appearance. 

6. In the amended complaint (page 22) it is alleged that 
on January 9, 1878, *‘ the said plaintiffs in the above entitled 


action ” filed a praecipe for a summons, and an undertak- 
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mg for costs, and a summons was issued and placed in the 
hands of the marshal for service. 

In the amended answer and the defense demurred to 
(p. 27), it is alleged that this action ‘‘ was commenced on or 
about, and not before, the 19th day of June, A. D. 1883,” 
when a summons therein was first issued and delivered by 
the marshal to be served, and copies were delivered to him 
June 26, 1883, to the officers named in his return, and de- 
fendant appeared July 16, 1883. 

The demurrer to this defense admits these allegations. 

3 Com. Bank v. Buckner, 20 How., 108. 
Arnold v. United States, 9 Cranch, 104. 


So that the conceded facts are that this action was not 
i ommenced before June 19, LSS5. 
7. Regarding this action as a continuance of that where- 


in the summons was issued January 9, 1878, if was com- 


menced, within the meaning of the statute of limitations of 


Wisconsin, not earlier than June 26th, 1883. 

(a) The statutes of Wisconsin on the subject are sec- 
tions 4239, and 4240, as follows: 

Section 4239: ‘‘An action shall be deemed commenced, 
within the meaning of any provision of law which limits 
the time for the commencement of an action, as to each de- 
fendant when the summons is served on him, or on a co- 
defendant who is a joint contractor or otherwise united in 
interest with him.” 

Section 4240: *‘An attempt to commence an action shall be 
deemed equivalent to the commencement thereof, within 
the meaning of any provision of law, which limits the time 
for the commencement of an action, when the summons is 
delivered with the intent that it shall be actually served to 
the sheriff or other proper officer of the county in which the 
defendants, or one of them, usually or last resided; or if a 
corporation organized under the laws of this state be de- 
fendant, to the sheriff or the proper officer of the county in 
which it was established by law, or where its general busi- 
ness is transacted. or where it keeps an office for the trans- 
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action of business, or wherein any officer, attorney, agent 
or other person upon whom the summons may by law be 
served, resides or has his office; or if such corporation has 
no such place of business or any officer or other person upon 
whom the summons may by law be served, known to the 
plaintiff, or if such defendant be a non-resident, or a non- 
resident corporation, to the sheriff or other proper officer of 
the county in which plaintiff shall bring his action. But 
such an attempt must be followed by the first publication 
of the summons, or the service thereof within sixty days, 
If the action be in a court not of record, the service thereof 
must be made with due diligence,” 

The section first above quoted provides ‘‘an action shall 
be deemed commenced * * * as to each defendant, 
when the summons shall be served on him.” This is a pre- 
cise and definite general rule provided by the statute to de- 
termine when an action shall be deemed commenced within 
the meaning of the statute of limitations. And to deter- 
mine that it is only necessary to ascertain when the sum- 
mons was served. | 

The following section provides one and only one excep- 
tion to this general rule, and that is, ‘‘an attempt to com- 
mence an action shall be deemed equivalent to the com- 
mencement therecf * * provided such an attempt be 
followed * * by the service of the summons within 
sixty days.” Thus an attempt to commence the action fol- 
lowed by actual service within sixty days, will be equiva- 
lent to the commencement of the action. It requires, how- 
ever, both the attempt_and the service within sixty days to 
amount to the commencement of the action. The attempt 
without the service within sixty days is not sufficient. 

Burgett v. Strickland, Adm’r, 32 Hun., 264. 
Shaw v. Cock, 878 N. Y., 194. 

Sherry et al. v. Gilmore et al., 58 Wis., 324. 
Auerbach et al. v. Maynard, 26 Minn., 421. 

Here the attempt to serve was not followed by service 
within sixty days, and, therefore, this action cannot be 
deemed to have been commenced in 1878. 
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When. then. is this action to be deemed to have been 
commenced, within the meaning of the statute of limita- 
tions? We reply, on the 16th day of July, 1883, when de- 
fendant appeared in the action. Then, and only then, did 
the court acquire jurisdiction of the defendant, and the ac- 
tion cannot be regarded as commenced, until the court ac- 
quires such jurisdiction. The appearance did not relate 
back to the attempted service, June 26, 1883, because that 
attempt at service was no service, and no case was pending 
against defendant until it voluntarily appeared July 16, 
1883. The principle governing parties brought in, and new 
causes of action set up, by amendment, apply here. Though 
an action be duly commenced by the due service of pro- 
cess, yet if an additional party be subsequently brought in, 
or a new cause of action inserted, the action can be re- 
garded commeneed as to such party or cause of action, only 
from the time the amendment was made. 

Shaw v. Cock, 78 N. Y., 194. 

Miller’s Heirs v. McIntyre, 6 Pet., 61. 

Mohr v. Lewis, 69 Ala., 180. 

Johnston v. Dist. Columbia, 1 Mackey, 427. 
Miller v. McIntyre, 1 McLean, 85. 
Hawthorne v. State, 57 Ind... 286. 


In Ktheridge v. Woodley, 83 N. C., 11, a summons was is- 
sued and returned without service before the bar. After 
the bar and one or more regular terms of the court, an 
alias summons was issued and served, and defendant ap- 
peared and plead the statute. Held, the bar applied, and 
that the issuance and service of the alias. did not make the 
commencement of the action relate back to the issuance of 
the unserved original summons, and that defendant’s ap- 
pearance put him in court only from its date and had no an- 
terior force upon the action. 

This action, then, was not commenced until July 16, 1883, 


the date of defendant’s appearance. 


I]. 


The facts stated in the amended complaint do not pre- 
vent the running of the statute of limitations. 

Those facts are substantially the same as the facts alleged 
in Amy et al. v. The City of Watertown, No. 197, for like 
purpose, and we beg leave to refer to our brief in that case 
without repeating the argument here. 

GEO. W. BIRD, 
DANIEL HALL, 


Attorneys for Defendant in Error. 
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RUFUS P. SPALDING ET AL., &C., VS. THE CITY OF WATERTOWN. | 


] Transcript from the Circuit (ourt of the United States for the We stern 
District of Wiscon: 72. 


Supreme Court of the United States 


Rurus P. SPALDING, SAMUEL H. ALLEN. Epwin D. Dexter, BEn- 
nett R. Alien, and Herman R. Coffin. as Executors of 
Will and Testament of William S. Pierson, Deceased. Plai 
kerr Ty, 


City oF WATERTOWN, Defendant in Error. 


s 


y UNITED STATES OF AMERICA, 


The President of the United States to the iudge of the cireuit court 
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of the United States for the western district of Wisconsin, Greeting : 


d} 
7 5 | ,* , } . } . . 

Beecausein the records and proceedings, and aiso Inthe rendition. of 
+ . . . . . . . " ° * 
the judgment of a plea which is in said circuit court, | 


’ rATrO UOVIWY ’ 
urt, before vou, be- 


‘ ,}° } } + : 
tween Rufus P. Spalding, Samuel H. Allen, Edwin D. Dexter, Ben- 
1] . ‘ - +4 - j | } ] 
nett R. Allen. and Herman R. Coftin. executors of the last will and 
: cay ) ' ~ 
testament ol \\ lillam ®&. Pir rsoh. decease d. pt {Ts and he (itv of] 


Watertown. deit. a manifest error hati Lrite a iol Live 


Sam 
" . 9 -_ } : 
amage of the said Rufus P Sa H. Allen, Edwin | 
qamage ol thie sald LUTUS Spalding aniuel lel iwin D 
. , ‘ > | I] I? } ® ‘ ; 
Dexter, bennett RR \ el, aha ermanh r. | Hill, EXe tors OF the 
} i , | — ‘ ; V1] ] P , } » | 
last will and testament of William S. Pierson, deceased, as by his 
ie. 1a" ' ! } } 
. _ j +3) 4 P " ‘ * EE »e F$hyca f FF . ’ aw ¢ ‘ ; i 
complaint appears, we, beng Wlillhe that the error, lt any bath been, 
; » 9 ’ } } ; ' ,} ' , } 

Ql) | | ays (jl BY yi rrecteqd mnia Tl)i] Bene ~ | f>¢ 7 \ Mera (TAHT OE | the 
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sala Supreme Court to be then and there held, tha the record and 
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cause further to be done therein to correct that error what of mnght 
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P : ARRm . 7} ; ‘ : ‘ ¢ . ‘ i 
and according to the laws and customs of the United States should 


be done. 
Witness the Hon. Morrison R. Waite, Chief Justice of the 
ry Sup 
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9 RUFUS P. SPALDING ET AL... &¢.. VS. 


C‘ourt of the United States. at ee in sald district. this loti day 


of ¢ ctober, A. D. 1885, and of * Indep ndence the 110th vear. 
[Seal U.S. Circuit Court, Western Dist. of Wisconsi 
re. M. STEWART, 


4 UNITED STATES OF AMERICA. 
iv Ste rv District of Wisconsin. } 


a ea sit ate ) : 
At a special term of the circuit court of the United States for 


the western district of Wisconsin, begun and held at Madison, in 
sald district. Ol) the first ‘Tuesday. being the Id day. of Dec mi be # A. 
D. 1884—present and presiding, the Hon. Romanzo Bunn, judge— 


, 5 } . 
proceedings were had, to wit: 


- 


among other the following 
Rurus P. SPALDING, SAMUEL H \L0 EX, Epwin D. DEXTER, BDEN- 
nett R. Allen. and fle) rroal) R. ¢ ottin. as Icsxeecutors of the Last 
\\ 11] and Testi iment ol Wi illian we Pi rsol), Deceased, Plaint 


ee 
us 


Ciry or WATERTOWN, Defendant. 


| ae ) - , ; 
be it remembered that heretofore. to w it, on the 3rd qday ol March, 
wh). } Ss et & ly ' } 7 = ; . 
A. D. 1873, came the plaintiffs above named. by their attorneys, 
“— } .; 7 ° . . . } 
inches, Lynde and Miller, and filed prieeipe for a summons as fol- 
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IOWS: 


Cireuit Court of the U.S... W. Distr * Wisconsin. 
’ 4 » ~_ a + : 4 - : 7 - : 
WILLIAM S. PIERSON vs. THe City ofr WATERTOWN. 
Ss r . ] , aa 3 . . ; * . . ] } ’ » ] 
.) Che elerk will issue sunimons for money demand for the 


f 


sum of three thousand eight hundred dollars, together with 
inferest on S2O00.00 of that sum from and sinee January 1. LSOS, at 


} ar 4 v4 yal 
also with interest on S120 of tha 


seven per cent. per annum, an { 
sum from and since July 1, 1858, at seven per cent. per annum, and 
also with interest on $120 of that sum from and since January 1, 
ISo9, at seven per cent. per annum, and also with interest on $120 
of that sum from and since July 1, 1859, at seven per cent. per an- 
num, and also with interest on $120 of that sum from and since 
January 1, itr cages ah peste ge sega 
on $120 of that sum from and since July 1, 1860, at 7 per cent. per 
per annum, and also with interest on $120 of that sum from and 
since January 1, 1861, at 7 per cent. per annum, and also with in- 
terest on $120 of that sum from and since July 1, 1861, at 7 per cent 
perannum, and also with interest on $120 of that sum from and since 
January 1, 1862, at 7 per cent. per annum, and also with interest on 
$120 of that sum from and since July 1, 1862, at 7 per cent. per an- 
num, and also with interest on $120 of that sum from and since Jan- 
uary 1,15865, atseven percent. per annum, and also with interest on 
$120 of that sum from and since July 1, 1865, at seven percent. per 
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annum, and also with interest on $120 of that sum from and since 
January 1, 1864, at 7 per cent per annum, and also with interest on 
$120 of that sum from and since July 1, 1864, at 7 per cent. per an- 
num, and also with in te rest on $1: 20 of that sum from and since Jan- 
larv 1, 18605, at 7 percent. perannum, and also with interest on 
6 $120 of that sum from and scm July 1, 1860, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and 

since January 1, 1566, at 7 per cent. per annum, and also with in- 
terest on $120 of that sum from and since July 1, 1866, at 7 per 
cent. per annum, and also with interest on $120 of that sum from 
and since January 1, 1867, at 7 per cent. per annum, and also with 
Interest on S120 of that sum from and since July 1, 1867, at 7 per 
cent. per annum, and also with interest on ee of that sum from 
and since January 1, 1868, at 7 per cent. per - um, and also with 
Interest on 3120 of that sum from and since . fais 1, 1868, at seven 
per cent. per annum, and also with interest on $120 of that sum 
from and after —. 1, 1869, at 7 per cent. per annum, and also 
with interest on $120 of that sum from and since July 1, 1869, at 7 
per cent. per annum, and also with interest on $120 of that sum 
from and sinee January § LS7Q, at ri per eent. po rannum, and also 
with interest on $120 of that sum from and since July 1, 1870, at 7 
per cent. per annum, and — err interest on $120 of that sum 
from and since January 1, 1871, at 7 per cent. per annum, and also 
vith interest on $120 of that sum from and since July 1, 187i, at 7 
per cent. per annum, and also with interest on $120 of that sum 
from and since January 1, 1872, at seven per cent. per annum, and 
that sum from and since July 1, 1872, 


—s 


also with Interest on 8120 of 
at seven per cent. per annum, and also with interest on $120 of 
th; ib sum from and =111ce January g LS/5. at seven } > r cent. per 
annum, together with costs and disbursements, and make the same 
returnable according to law. 
ri FINCHES, LYNDE & jess LER, 
Plaintiff's Attorneys. 


oe 


| ; . i 
And on the same dav filed seeurity for costs. as follows: 


‘Bond for Costs. 


Know all men by these presents that we, William S. Pierson and 
Benjamin Kk. Miller, are held and firmly bound unto the city of 
Watertown Wn the SUM of LWo hundred dollars. tO be paid to the 
said city of Watertown, executors, administrators, and assigns; to 
which payment, well and truly to be made, we do bind ourselves, 
our heirs, executors, and administrators, joint tly and severally, firmly 
by these presents. 

Sealed with our seals the Ist day of March, A. D. 1879. 

Whereas an action for money demand is about to be commenced 
at the suit of William S. Pierson against The City of Watertown : 

Now, therefore, the condition of this obligation is such that if the 
plaintiff will pay all costs that may be awarded against him, not ex- 
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annum, and also with interest on $120 of that sum from and since 
July 1, 1860, at 7 per cent. per annum, and also with interest on 
$120 of that sum from and since January 1, 1861, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and since 
July 1, 1861, at 7 per cent. per annum, and also with interest on 
$120 of that sum from and since January 1, 1862, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and since 
July 1, 1862, at 7 per cent. per annum, and aiso with Interest on 
$120 of that sum from and since January 1, 1565, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and since 
July 1, 1863, at 7 per cent. per annum, and also with interest on 
$120 of that sum from and since January 1, LS64, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and since 
July 1, 1864, at 7 per cent. per annum, and also with interest on 
$120 of that sum from and since January 1, 1865, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and since 
July 1, 1865, at 7 per cent. per annum, and also with interest on 
$120 of that sum from and since January 1, 1866, at 7 per cent. per 

annum, and also with interest on $120 of that sum from and 
10) since July 1, 1866, at seven per cent. per annum, and also 

with interest on $120 of that sum from and since January 1, 
1867, at 7 per cent. per annum, and also with interest on $120 of 
that sum from and since July 1, 1867, at seven per cent. per an- 
hum, and also with interest on $120 of that sum from and since 
January 1, 1868, at 7 per cent. per annum, and also with interest 
on $120 of that suin from and since July J, 1868, at 7 per cent. per 
annum, and also with interest on $120 of that sum from and since 
January 1, 1869, at 7 per cent. per annum,and also with interest on 
$120 of that sum from and since July 1, 1869, at 7 per cent. per an- 
num, and also with interest on $120 of that sum from and _ since 
January 1, 1870, at seven per cent. per annum, and also with inter- 
est on $120 of that sum from and since July 1, 1870, at 7 per cent. 
per annum, and also with interest on $120 of that sum from and 
since January 1, 1871, at 7 per cent. per annum, and also with in- 
terest on $120 of that sum from and’‘sinee July 1, 1871, at per cent. 
per annum, and also with interest on $120 of that sum from and 
since January 1, 1872, at 7 per cent. per annum, and also with in- 
terest on $12) of that suin from and since July 1, 1872, at 7 per cent. 
per annum, and also with interest on $120 of that sum from and 
sInce January 1, 1875, at 7 per cent. per annum, besides the costs 


t} 


of this action. 

Witness the Honorable Salmon P. Chase, Chief Justice of the Su- 
preme Court of the United States, at the city of Madison, in 
said western district of Wisconsin, this 3d day of March, in the 
year of our Lord one thousand eight hundred and seventy-three, 
and of the [ndenendence of the United States the ninety-seventh. 


[L. s.] IF. M. STEWART, Clerk. 


11 FINCHES, LYNDE & MILLER, 
PL ff’s Attorneys. 
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The service of which appears by the return of the marshal « 
dorsed thereon as follows, viz: 
Se rvice. 
Served on the within-named The City of Watertown by deliver- 
ing to August Tauck, city clerk, and Fred. Meyer, eity treasurer, of 
said city of Watertown, personally, each a copy of the within sum- 


mons this March 6, 1878. 
IW. OAKLEY, Marshal. 


*? 


ees: 
Service, 2 .___-- 4 00 
Copies, 26 ae viedsabailbitlidinge 2 60 
(.. ee 


And afterwards, and on the Sth day of April, 1873, came plain- 
tiffs and filed the following affidavit : 


Athdavit. 


WESTERN District OF WISCONSIN, 88: 
lL’. S. Cireuit Court, Western District of Wisconsin. 


WILLIAM S. Prerson vs. THe Ciry oF WATERTOWN. 
I’. W. Oakley, being duly sworn, deposes and says that he 
12 is the marshal in and for the western district of Wisconsin 
that he served the summons in the above-entitled cause; that 
at the time of the service of : sald SUMMONS the re WaS ho mMaVvor or 
ty of Watertown : that, as deponent has 


acting mayor of the said cit: : 
been informed and_ believes, there has been no mayor or acting 
mayor of said city since on or about the 14th day of February, 1875 
and further saith not. 
ke. W. OAKLEY, Marshal. 
fore me this 8th day of M: get wy 
KE. M. STEWART, df 


Subseribed and Sworn — be 


And thereafter and on the 25th. day of March, A. D. 18735, came 
the defendant and filed its appearance specially as follows: 


Appr QAraAMCE., 


In the Cireuit Court of the United States for the Western District 
of Wisconsin. 
WiLtiAM S. Prerson Plaintiff, 

against 


THe Ciry or Watertown, Defendant. 


(JENTS: Take notice that | appear as attorney for the defendant 


THE CITY OF WATERTOWN. 7 


in this action for the purpose of making a motion to set aside the 


service of the summons in said action and for that purpose 
only. 
13 Yours, «c., HARLOW PEASE, 
Of Watertown, Wis., Defendant’s Attorney for the 
Purpose Above Mentioned Only. 
Dated March 24th, 1873. 


To Messrs. Finches, Lynde & Miller, plaintiff’s attorneys. 


And on the same day filed affidavit of August Tauck as follows, 
VIZ: 
y l ffidai it. 


STATE OF WISCONSIN, | 
- . ‘ r SS 2 
Jefierson County, j 
The Cireuit Court of the United States for the Western 


I District of 
Wisconsin. 


WILLIAM S. Pierson, Plaintiff, 
aga inst 


THE City or WATERTOWN, Defendant 


bis 


August Tauck, being duly sworn, says that he is the city clerk of 
The City of Watertown, the above-named defendant; that he 1s not 
now nor never has bi el) the mayor or acting mayor of said city of 
Watertown, and that the summons in the above-entitled action was 
served upon him on the 6th day of March, IS75 

A. TAUCK. 


Subseribed & sworn to before me this 25th day of March, 1873. 
ERNEST GROSSMANN, 
Nota ry Public. 


14 And on the same dav filed the following affidavit of Fred. 
Mi yer, as follows, VIZ: 


A ffidar rf 


STATE OF WISCONSIN. | 
Jeff rson ( ounty, j 


’ ’ 
- Oo. 


The Cireuit Court of the United States for the Western District of 
Wisconsin. 
WILLIAM S. Prerson, Plaintiff, 
against 
THE City or WATERTOWN, Defendant. 
red. Meyer, being duly sworn, deposes and says that he is the 


city treasurer of The City of Watertown, theabove-named defendant ; 
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that he is not now and never has been the mayor or the acting 
mayor of the sald city of Wate rtown, and that the Summons in { he 
abo -entit ed action is served on him on the 6th day of March 
1873 . 
ik MEYER 
Subser bed and sv n efore me this 25th day of March, LSio 
[SEAL. | ERNEST GROSSMANN, 


} ae 
Vol Ly u Pi bt 


THe Ciry or WATERTOWN, Defendant 


Take notice that on 1 he ») hh) day of A pri |. | eR al the [ nite d 
States court-room, | city of Madison, in the State of Wiseonsin, 
at the opening of sald court on that day Or as SOO thereafter as 
counse] Call be heard, shall move thil 
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ice of the summons in this action for the liowilne reasons: 


—— 
- 
— 


Ist. That said summons was not served on the mavor of. said 
dé fendant. The (Clitv of \\ atertowh, as re quire d by the echarte r of 
sald city. 


aU. Mat SAIG SUMNHRIONS Was Not served oO} Lire resldents and 
; ae 
freeholde S ot Sald @G1tyv., as provided D\ [ ruies of th court 


Od, That said Servic Is l] regular and vold 
Said mnotion Wi) | lL) founded on the anne Kea atlidavits alid the 
marshal’s return endorsed on said summons 
Yours, Ke., HARLOW PEASE. 
oe ne ldforney for the Purpose at 
Mal LNG said Motion Only. 
Dated Mareh 25, 1873 , 


To Messrs. Finches, Lynde & Miller, plaintiff’s attorneys. 
Kndorsed: Received a copy of the within notice of appearance 


and motion papers this March 25, 1875. Finches, Lynde & 
16 Miller, plaint {t's attorne yS. 


And in the reeord { proceedin 


} 


on the Yth day of April, A. D. 1873, appears the following order to 
oie vt 
set aside service of summons, X¢ as IolloWS, V1Z 


THE CITY OF WATERTOWN 


( rd -; 


i I’ ro 
‘ " ‘ " } " " ". 
moton, and it dppearlng Irom the retul O} iPstla LOTS 
‘ . . : " , 
On thi summons filed In this ease that the sum! . Ss not peen 
° ] 41 } { = 7 
served on the qgelendaht 1h the Manner prescrl i DY V. SO AS ) 
wive the court 1urisdiction of the defendant - . rtain any 
, © . ne 
movon or proceedings In the ease as against the 1} On 1ts 
eed 1s } } | 
behalf, unless it appears, the moton s denied and Cierk 1S au- 
’ . } } } 
LiHOrI Ze d to return sald summons to the marsiia LO served pon 
t } , le })} 1. ‘ 7 a “linn l. { . r’ } | ste ‘ + | 
Lhe defendant according to jaw, or fi SUCI) iUl cht as tile 
} . - ; . ie : : . : a ’ , 
plaintifl Inay direct contormavbly to law 
an tt onwere . ? . } 4s] ] 4 ’ ‘ =" 
And afterwards, to wit. on the 19th day of Jui \. D. 1883, eame 
. ‘) » 44 ’ 17 ‘ } ‘ 1? ; ) . i ; . 
Lie plaintiff, by his said attorneys, a }d hied Hida raer to 
Pema: pele . £2) ' ~ 
revive sult as Ioliows, vV1Z 
’ + 
= ya Ul | 
STATE OF WISCONSIN. i 
, ' . = ? SS. 
( OvUn} Yj OT Milwaukee ; } ° 
( \, 121 : f : ] i y F . A? oa 
(]1 lit Court of the | nited states Weste! |) st] I | \\ ISIN 
? ’ 4 > . . j ¥ 
WitLIAM S. Prerson, Plain 
( gainst 
| ’ , 
City oF WATERTOWN, Detendant 
> ; . = - : 7 - ’ } ‘ ‘ | 
Benjamin K. Miller, being duly sworn, deposes and s the 
drm oj linehes, Lynde and Mille: are the attorneys ol tli pial tif 
| Ln Uy Ol} i firm 


bove-ent 


’ ' ‘ 
and 1s the person who has had charg: Ol Salad ¢ Ist 
mmenced on. the 


r »s* } . e } 
Chat the above-entitled eause was e 


March, 1873, and a summons issued on tl 
That on April 2, 1875, the summons so issued was t 
be served and Was returned by the marshal as served bu 
19, 1875, the court made an order in the above cause whi 
the alleged service and ordered the clerk to return the su 
the marshal, to be served upon the defendant according t 
That on the 18th day of April, 1879, the said William 
the said plaintiff, departed this life, having first made hi 
and testament, wherein he appointed Rufus P. Spal ling, S 
Allen, Edwin D. Dexter, Bennett R. Allen, and Herman 


executors thereof. 
That said last will and testament of W 
deceased, was duly proved and admitted to p 
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npted to 
Ol) June 
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ids will 
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probate court, Windsor district. Hartford county, state of (onnec- 
ticut, on the 28th day of April, 1879, and thereupon said Rufus P. 
Spalding, Samuel H. Allen, Edwin D. Dexter, Bennett R. Allen, & 
Herman R. Coffin entered upon their duties as such executors under 
sald wiil in accordance with the laws of the State of Connecticut, 
and ever since such time have been and still are the legally acting 
executors of the last will and testament of William S. Pierson, de- 
ceased. 

That under and by virtue of the laws of the State of Connecticut 
the persons named as executors 1n ral will become executors by the 
proof of the will 1 probate without the issuance ot any letters Les- 
tamentary ; that heretofore, to wit, on the 19th day of June, A. D. 
LSS., cl COpPy oft the will ot the sald William ». Pi rsothi, dee-ased, 
with the probate thereof annexed, as required by the laws of Con- 
necticut, duly authenticated as required by law, was duly filed in 
the county court of Milwaukee county, State of Wisconsin. 

That the causes of action upon which this suit is brought arise | 
out of contracts, express, and survive; that no pleadings have as | 
vel been filed 1n) this CaAUSe and the defendant has hot appeared 1 
this action. 

Wherefore this deponent prays that the court make an order in 
the above cause that the above cause be revived and continued in 
favor of Rufus P. Spalding, Samuel H. Allen, Edwin D. Dexter, 

Bennett R. Allen, and Herman R. Coffin, as executors of the 
1%) last will and testament of William S. Pierson, deceased, as sth 

plaintiffs, and against The City of Watertown, as defendant, 
and that all proceedings hereafter in this suit be taken in the name 
of the sult as revived by this order, and that the duly verified 
supplemental complaint herewith tendered be ordered to be filed 
as the complaint in this action as revived and stand in lieu of 
any other complaint, and that the clerk of this court be ordered 
and authorized to deliver to the marshal the summons 1n this 
action as revived, to be served by him upon the defendant accord- 
Ing to law. 


B. K. MILLER. 


> 


Subscribed and sworn to before me this 19th day of June, 1883. 
[sEAL. ] GEORGE P° MILLER, 
Notary Pu bh) ie. 1] Tscon . in : 


Whereupon the following order was issued, to wit: 


Cord y PR } Ving, VC. 
Circuit Court of the United States, Western District of Wisconsin. 


WitLIAM S. Pierson, Plaintiff, 
is 


Ciry oF WaTERTOWN., Defendant. 


On all the records, papers, and proceedings on file herein and of 


record and upon the affidavit of Benjamin Kk. Miller, and a sugges- 
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tion having been made upon the record of the death of the 


20 plaintiff, William 8S. Pierson, and it appearing to the satis- 
faction of ag: court that Rufus P. Spalding, Samuel H. Allen, 
Edwin D. Dexter, Bennett R. Allen, and Herman R. Coffin have 


been legally and cars appointed as executors of the last will and tes- 
tament of William S. Pierson, deceased, and are now acting as such 
executors, and as = executors are the successors in interest and 
to the interest of said William 8S. Pierson, deceased, and that the 
causes of action 1n ee above-entitled cause arise out of contracts, 
express, and survive, and a supplemental complaint having been 
tendered : 

Now,on motion of Finches, Lynde and Miller, plaintiff’s attorneys, 
no one appearing for defendant— 

It is ordered that the above-entitled cause he, and is hereby, re- 
vived and continued in favor of Rufus’P. Spalding, Samuel H. 
Allen, Edwin D. Dexter, Bennett R. Allen, and Herman R. Coffin, 
as executors of the last willand testament of William 8. Pierson, de- 
ceased, as plaintiffs, and The City of Watertown, as defendant, 
and the supplemental complaint herein be, and is hereby, ordered to 
be filed as the complaint in this cause as revived, and all proceedings 
hereafter in this suit are hereby ordered to be taken in the name of 
the suit as revived by this order, and the clerk of this courts hereby 
ordered and authorized to deliver to the marshal the summons in 
this action as revived, to be served by him on the defendant ac- 
cording to law. 

Madison, Wis., June 19th, 1883. 

By the court: 


R. BUNN, Judge. 


21 And came the plaintiffs, by their attorneys, and filed sup- 
plemental complaint on said 19th day of June, 1885, as fol- 
lows, to wit: 


Supple mental ( omplaint. 


29 Cireuit Court of the United State .— District of 
Wisconsin. 


Rurvus P. Spanpinc, Samuent H. ALvLen, Epwin D. | 
Dexter, Bennett R. ANen, Herman R. Coffin, Execu- | 
tors of the Last Will and Testament of William 38. | Suit No.1 
Pierson, Deceased, Plaintiffs, ee 
vs. 
City of Watertown, Defendant. 


Rufus P. Spalding, Samuel H. Allen, Edwin D. Dexter, Bennett 
R. Allen, Herman R. Coffin, executors of the Jast will and testament 
of William 8S. Pierson, deceased, the plaintiffs above named, com- 
plaining of The City of Watertown, the above-name d defendant, re- 
spectfully show to the court in this their’supplemental complaint 
and allege as follows, to wit: 
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lirst. That the said plaintiff, Rufus P. Spalding, was at all the 
times hereinafter mentioned and still is a resident and citizen of the 
State of Ohio; that the said plaintiffs, Samuel H. Allen, Edwin D. 
Dexter, Bennett Rh. Allen, and Herman R. Coffin, were at all the 
times hereinafter mentioned and still are residents and citizens of 
the State of Connecticut. 

Second. That the above-named defendant, The City of Water- 
town, at the time of the issuing of the obligations hereinafter men- 
tioned was, and ever since has been and now is,a corporation 


23 municipal, duly created and organized under and by virtue 
of the laws of the State of Wisconsin, and existing in said 


State and under the law | 
laws of said Stat duly an 
the obligations hereinafter set forth and to bind itself there! 

Third. That said defendant, The City of Watertown, on the first 
day of June, 1856, made, executed under seal, issued, and delivered, 
in full conformity to law, its certain written obligation or promis 
to pay, which, before delivery, was signed by its mayor and by its 
clerk, and was in the words and figures as follows, to wi 


thereof. and that the Same was by the 
fully authorized and empowered to issue 


~ 
] 
' 
* 


No. 154. UNITED STATES OF AMERICA $1000. 
STATE OF WISCONSIN. (ity of Watertown. 


Issued to aid in the eonstruction of the Watertown and Madison 
R. R 


, } } ' 1! , : . 
know all men bY these presents that the City of Watertown IS JUSULV 


indebted unto and promises to pay Wm. B. Hibbard or bearer the 
sum of one thousand dollars on the first ry! of Jany, A. D. 1877, at 
the Bank of North America, in the city of New York, together with 


interest thereon at the rate of eight per cent. per annum, payable 


ty 
semi-annually on presentation and surrender of th e annexed interest 
warrants or coupons at said bank. For the payment of principal and 
interest the faith and eredit of said city oft Wate rtown are inviol; bly 
and irrevocably pledged. 
This bond is one of a series of two hundred, of the same 
24 amount, tenor, and date, issued in conformity with an act of 
the “ egislative Assembly of Wisconsin and ordinances of the 


eitv of Watertown. 

4 witness al reof the common council of the city of Watertown 
hath hereunto caused to be affixed the corporate seal of said cits 
and these prese nts to be s Ther l by the mavor and countersigned by 
the clerk of the common a of said eity the first dav of Jun: 
A 7). 1856 . 


[Seal of the Citv of Watertown. Wis 


WM. CHAPPELL, Mayor 
SAM'L BAIRD, Clerk. 


Fourth. That said defendant, The City of Watertown, on the 
first day of June, 1S56, made, executed under seal, issued, and 


THE CITY OF WATERTOWN. 13 


delivered, in full conformity to law, its certain written obligation or 
promise to pay, which, before delivery, was signed by its mayor and 
by its clerk, and was in the words and figures as follows, to wit: 


No. 185. UNITED STATES OF AMERICA $1,000. 
STATE OF Wisconsin, City of Watertown. 
Issued to aid 1n the construction of the Watertown and Madison R. R. 


Know all men by these presents that the City of Watertown is 
justly indebted unto and promises tO pay Wm. b. Hibbard or bearer 
the sul of one thousand dollars Ol} the first day of Jan’y, A. 1). 
1877, at the Bank of North America, in the city of New York, to- 
gether with interest thereon at the rate of eight per cent. perannuin, 
pavable semi-annually on presentation and surrender of the an- 
nexed interest warrants or coupons at said bank. For the pay- 

ment of principal and interest the faith and 
ai said city of Watertown are inviolably nd irrevocably 
pledged. | 

This bond is one of a series of two hundred of the same amount. 
tenor, and date issued in conformity with an act of the Legislativ 
Assembly of Wisconsin and ordinances of tl ty WVatertow! 

[In witness whereof the common counell 
hath hereunto caused to be aftixed the corpo 
and these presents to be signed by thie mayo! nd 
the clerk of the common council of said city this 
A. D. 1856. 

[Seal of the Citv of Watertown, Wisconsin 
WM. CHAPPELL, A/ 
SAM’L BAIRD, Cler/ 


and eredit of 


ra 


Fifth. That said defendant, The City of Watertown, on tl 
day of June. 1856. made, executed under seal. issued, and delivers 


in full conformity to law. its certain written obligation or pro 
} 


pay, which, before delivery, was signed by its mayor and by , 
and was in the words and figures as follows, to wit: 
No. 186. UNITED STATES OF AMERICA. $1,000 


STATE OF Wisconsin, City of Watertown. 
Issued to aid in the construction of the Watertown and Madison R. R 


Know all men by these presents that the City of Watertown is 
justly indebted unto and promises to pay Wm. b. Hibbard or bearer 
the sum of one thousand dollars on the first day of Jan’y, A. D. 1877, 
at the Bank of North America, in the citv of New York, together 

| with interest thereon at the rate of eight per cent. perannum, 
2) payable semi-annually on presentation and surrender of the 

annexed interest warrants or coupons at said bank. For the 
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pavment of principal and interest the faith and credit of said city 
yf Watertown are inviolably and irrevocably pledged. 

This bond is one of a series of two hundred, of the same amount, 
tenor, and date, issued in conformity with an act of the Legislative 
Assembly of Wi isconsin and ordinances of the city of Watertown. 

[In witness whereof the common council of the city of Watertown 
hath hereunto caused to be affixed the corporate seal of said city 
and these presents to be signed by the mayor and countersigned 
by the clerk of the common council of said city this first day of June, 

LD. 1856. 
[Seal of the City of Watertown, Wisconsin. ] 
WM. CHAPPEI - er 
SAM’L BAIRD, C 


Sixth. That after the said bonds, with the coupons thereto annexed. 
had been issued in full conformity to law, and before the maturity 
thereof, one William > Pierson since deceased) purchased sald above 
bonas, with such coupons annexed thereto as are hereinafter specifi- 
eally set forth, for value and by CaimMe thre owner thereof. 

Seventh. That since the commencement of this suit. to wit, on 
the 18th day of Ap 1S79, said Willham S. Pierson died, having 
first made his last will and testament, wherein he appointed said 
a Fr. Spald: ng, Samuel H. Allen, Edwin D. Dexter, 

en, Herman R. Coftin, executors thereof. 
ne Kio@hth Tha pee last will and testament of Wi lam 
S. Pierson, deceased, was duly proved and admitted to ~— 
bate m the probate court, Windsor district, Hartford county, State 
of Connecticut, on the 28th day of April 1879, and thereupon these 
plaintiffs, Rufus ’. Spalding, rr af Allen, kdwin I). 1) xter., 


a 
2 


plaintiffs, Ruft 
Bennett R. All 


I 
| 


Bennett R. Allen, Herman R. tin, entered upon their duties as 
such executors under said vil in accordance with the — of the 
State of Conne eticut. and ever S11 nee si uch an me have be 1} id | still 
are the legally acting executors of the last will ar at toulaemenh al sald 
William Ss. Pierson. dece cSt d 

Ninth. That, according to the laws of the St -of Connecticut, 
the pose named as executors in a will Ascot the executors 


thereof by the proof of the will in probate and the admission of the 
same without { he Issuance of any letters testamentary. 

Tenth. That neretorore, tO wit, on the 19th day of June, 1883, a 
copy of the will of the said William 8S. Pierson, deceased, with the 
probate thereof annexed, as required by the laws of Connecticut, duly 
authenticated as required by law, was duly filed in the county court 


of Milwaukee county, Wisconsin. 
28 Said plaintiffs fart ther allege, as a Ist cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 
ogy said defendant, The Citv of Watertown, on the first 


lay of 
] 
i 


( 
ull con- 


Jul iS. A. |). 1So6. mde, CXECI ite d. issue d, ati | delivered. 1h fu 
fort nity to law, its certain written obligation or promise tO pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1858, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant bas not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 2nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$410.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1858, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 18 iz above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1858, which said plaintiffs claim and demand jJudg- 
ment therefor. | 


29 Said plaintiffs further allege, as a 3rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1859, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clers. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said COUPON , 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 4th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formitv to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffS are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 


30 Said plaintiffs further allege, as a Sth cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1860, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed LO bond No 1S4, above more spre cifically Set forth 
that the plaintiffs are the lawful owners and holders of said COUpON ; 
that defendant has not paid the Salhe, and that there is now due to 


the plaintiffs thereon from the defendant the sum of forty dollars, 


with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1860, which said plaintiffs claim and demand judg: 


ment therefor. 


Said plaintiffs further allege, as a 6th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which. before delivery, Was signed by | 


and was in the words and figures as follows, to wil 


$40.00. The City of Watertown will pa 
forty dollars on the first day of July, 1860, at the Bank of North 
America, in the city of New York, on pres iti , bell 
Interest due that day on bond of city, No. 184, issued to ai 
Watertown and Madison rallroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerl 


That the said obligation above set forth is an interest warrant. or 
Coupon annexed to bond No. 1584, above mor Spc hea ly 
that the plaintiffs are the lawful owners and | : 
that defendant has not paid the Same, and that tifere is now aue to 
the plaintiffs thereon from the defendan 10) 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1860, which said plaintiffs claim and demand Judg- 
ment therefor. 


‘ "Wm f fet y lollare 
t if SUIn O| IOTLY GOolars, 


ol Said plaintiffs further allege, as a 7th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before deliverv, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

o— 200 
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$40.00. The City of Watertown will pay to the holder hereof 


forty dollars on the first day of January, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the sane, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1561, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as an 8th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which. before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 


forty dollars on the first day of July, 1861, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Jfayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1861, which said plaintiffs claim and demand judg- 
ment therefor. | 


oz Said plaintiffs further allege, as a 9th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


{ 
é 
4 
‘ 
4 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day On bond of city, No LS4. issued LO aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 


defendant, The City of Watertown, as follows, to wit 
That sald defendant. The City ot Watertown. On} the first day of 
June, A. D. 1856. made, executed, issued. and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
S Mayor and by Its clerk, 


Said plaintiffs further allege, as a 10th cause of action against said 


which. before de livery, Was signed by if 
and was in the words and figures as follows, to wit : 

S40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, in the city of New York, On presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
BAIRD, Clerk. 


s 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more Sp cifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand Judg- 
ment therefor. 

Oo Said plaintiffs further allege, as an 11th cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit : 

That satd defendant, The City of Watertown, on the first day of 
June. A.D. 1856. made. executed. issued, and delivered, in fuil con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, J/ayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the a are the lawful owners and holders of said coupon ; 
that defendant has not _ ~~ same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest th reupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 


ment there “ay 


Said plaintiffs further allege, as a 12th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise tO pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1863, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that Sao bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


on above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 


»] 


That the said obligati 


o4 Said plaintiffs further allege, as a 13th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


Thats aid defenda Lut, 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and _ by its clerk, 
and was In the words and figures as follows, to wit: 


The City of Watertown, on the first day of 


>. ea —F* ak. & 


= & 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
Interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1864, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 14th cause of action against 


said defendant, The City of Watertown. as follows. to wit: 


Th: At said de fe nd: ant The City j  W atertown, on the first day of 
June, A. D. 1856, made. pralbine: issued. and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was sloned by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1864, at the bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIR 1), Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the ron .and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon; at seven per cent. per annum, from the first 
day of July, 1864, which said plaintiffs claim and demand judg 
ment therefor. 


oO Said plaintiffs further allege, as a 15th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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—- 
$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of sin 
America, 1n the city of New ge Ohl prese tation hereof, bei 4 the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor 
. BAIRD, Clerk 
a cael 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 


- & ee OP omg 


Said plaintiffs further allege, as a 16th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


: | oo 
$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day ot July, 1865, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
». BAIRD, Clerk. 
That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the —— owners and holders of said coupon ; 
that defendant has not paid 1 the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest there upon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 
Joe. 


ob Said plaintiffs further allege, as a 17th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1866, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an inte rest warrant or 
a annexed to bond No. 154, above more specifically set forth ; 

hat the plaintiffs are the lawful owners and holde rs of said COUPON ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the a the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1866, which said Tain tiffs claim and demand jJudg- 
ment therefor. 


Said plaintiffs further allege, as an 18th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, .on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in‘the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1866, at the Bank of North 
America, in the city of New York, on pre sentation hereof, being the 
interest due that day on bond of city, No 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
». BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the oe thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of r Sale, 1866, which said plaintiffs claim and demand judg- 
ment therefor. 


ol Said plaintiffs further allege, as a 19th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, ‘The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1S67, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184. issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 


S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
COU pon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1867, which said plaintiffs claim and demand ju 
ment therefor. 


(Tv « 
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Said plaintiffs further allege, as a 20th cause of action against 
said defendant, The Citv of Watertown, as follows, to wit: 

That said defendant. ‘The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: | 


S40.00. The ¢ ity of Watertown will pay to the holder hereof 
forty dollars on the first day of July, ISG7, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day Ol) bond ot city, No. LS4. issued LO aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184. above more specifically set forth: 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1867, which said plaintiffs claim and demand judg- 
ment therefor. 


38 Said plaintiffs further allege, as a 21st cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit: 

That said defendant, The City of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


ie 
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THE CITY OF WATERTOWN. L0 


$40.00. The City of Watertown will pay to the holder hereof 
forty he eg Ol} the first day of January, ISOS, at the Bank ot North 
Aue rica the city of New York, on presentation hereof, being the 
inte a that Hs on bond of city, No. 154, issued to aid the 
\W ne rtown and Madison railroad. 

WM. CHAPPELL, Mayor 

S BAIR D., Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No, 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said = 
that defendant has not pal id the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plain tiffs further allege, as a 22nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day ot 
June, A. D. 1856. made. executed, issued. and delivered, in full con- 


formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor an: | 
and was in the words and figures as follows, to wit: 


— 
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S40.00. The City of Watertown will pay to the he der hereof 
forty dollars on the first day of July, IS6S. at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Aayor. 
S. BAIRD, Cler/ 


That the said obligation above set forth 1s an interest warrant or 
COUPON annexed to bond No. 184, above more specifically set forth : 
that the Pi — iffs are the I iwful OWhEe rsand hold ers O| sald coupon , 
that def nd hit has not paid the same, and that thie re Is now due : to 
the slainsith thereon from the defendant the sum of forty dollars, 
with interest the reupon,at seven per cent. per annum, from the first 
day of July, 1868, which said plaintiffs claim and demand Judg- 
ment therefor. 


oo Said plaintiffs further allege, as a 23rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

4{—P 00 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first dav of January, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at sevel per eent. per ahnum, fron) the first 
day of January, 1869, which said plaintiffs claim and demand judg- 


ment therefor. 


Said plaintiffs further allege,as a 24th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was 1n the words and figures as follows, to wit : 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day Ol) bond ot city, No. LS4, issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1869, which said plaintiffs claim and demand judg- 
ment therefor. 


40) Said plaintiffs further allege, as a 25th cause of action 
against said defendant, The City of Watertown, as follows, 
to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


> lei 


THE CITY OF WATERTOWN. ao 


$40.00. The City of Watertown will pay to the holder hereof 
forty doilars On the first day of January, LS70, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said COUPON | 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the tirst 
day of January, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 26th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 


with interest thereupon, at seven per cent. per annum, from the first 


day of July, 1870, which said plaintiffs claim and demand jJudg- 
ment therefor. 


4] Said plaintiffs further allege, as a 27th cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by its haVyor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the firs! day of January, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that d of city, No. 184, issued to aid the 


Watertown and Madison railroad. 


AY ON her 


WM. CHAPPELL, Jayor. 
S. BAIRD, Clerh. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffS are the lawful owners and holders of sald ge 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon ae the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per caine dhe the first 
day of January, 1871, which said plaintiffs claim and demand judg- 
ment therefo1 


Said plaintiffs further allege, as a 28th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The ¢ ‘ty of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full econ- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$410.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first dav of July, 1871, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad 
WM. CHAPPELL, JJayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexe d to bond No. 184, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon: 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum. of forty dollars, 
wit th interest thereupon, atseven per cent. per annum, from the first 
day of July, 1871, which said plaintiffs claim and demand judg- 
ment there for. 


42 Said pox evel —t allege, as a 29th cause of action 
against said defendant, The C ity of Watertown, as follows, to 


wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signi ; by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


THE CITY OF WATERTOWN. IY 


$40.00. The City of Watertown will pay te the holder hereof 
forty dollars on the first day of January, 1872, at the bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
5S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1872, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 30th cause of action against 


said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain Written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$410.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1872, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1872, which said plaintiffs claim and demand judg- 
ment therefor. 


45 Said plaintiffs further allege, as a 5lst cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1873, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 184, issued to aid the 
Watertown and Madison railroad. | 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 184, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1875, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 32nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, befere delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1558, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of citv, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand judg- 
inent therefor. 


44 Said plaintiffs further allege, asa 35rd cause of action 
against said defendant, The City of Watertown, as follows, to 


wit: 

That said defendant, The City of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pav, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


ad —_ - 
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THE CITY OF WATERTOWN. ol 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1858, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


, Chat the said obligation above set forth is an interest warrant or 
os COUpoO?n annexed Lo bond No. 185, above more specifically set forth : 
» that the plaintiffs are the lawful owners and holders of said coupon ; * 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1858, which said plaintiffs claim and demand jJudg- 
: ment therefor. 
oe 
{ Said plaintiffs further allege, asa 34th cause of action against said 
, defendant, The ¢ ‘ty of Watertown, as follows, to wit: 
t That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
: formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
a» and was in the words and figures as follows, to wit: 
$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1859, at the Bank of North 


America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
. Watertown and Madison railroad. 
' WM. CHAPPELL, Mayor. 
f S. BAIRD, Clerk. 
That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 


vt with interest thereupon, at seven per cent. per annum, from the first 
j day of January, 1859, which said plaintiffs claim and demand judg- 


ment therefor. 


> as 
f 45 Said plaintiffs further allege, as a 55th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 
. That said defendant, The City of Watertown, on the first day of 
Ne June, A. D. 1856, made, executed, issued, and delivered, in full con- 
t formity to law, its certain written obligation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
Ameriea, in the city of New York, on presen tation hereof, being the 
interest due that day Or) bond of city, No. LSS, issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. LSS, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not pad the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 36th cause of action against 
sald defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures, as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of vity, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 


46 Said plaintiffs further allege, as a 37th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


THE CITY OF. WATERTOWN. 33 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 3Sth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the werds and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 

That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1861, which said plaintiffs claim and demand judg- 
ment therefor. 


47 Said plaintiffs further allege, as a 59th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

o—: 200 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that da on bond of city, No. 155, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
COUPON annexed LO bond NO LSD, above more specifically sel forth: 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon ‘ab sevell } r cent. per abitulin, from the first 
day of July, 1861, which said plaintiffs claim and demand jud; 


ae 


ment therefor. 


Said plaintiffs further allege, as a 40th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The ¢ ty of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
he Bank of North 


> = 


forty dollars on the first day of January, IS62, at 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. LSS. issued to aid the 


Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Cler/ 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set fort 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand Judg- 
ment therefor. 

48 Said plaintiffs further allege, as a 41st cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit : 


AR ite nag ti 


aie. a 


or 


THE CITY OF WATERTOWN. oO 


$40.00. The City of Watertown will pay to the hol ge hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, noone the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. LSS, above more specifically sel forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same , and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs ee as a 42nd cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
ormity to law,its certain written — ition or promise to pay, 

. " ® } }* ° . : » Y : . . 
which, before delivery, was signed by its mayor and by its clerk, and 
was 1n the words and figures as “sei to wit 


$40.00. The ity of Watertown will pay to the holder hereof forty 
Gonars on the first day of January, 1863, at the Bank of North 
America, in the city of New York, on presentation hereof, being 
the interest due that day on bond of city, No. 185, issued to aid the 
W uiertows and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed LO bond No. LSS, above more speci ifie ally set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
WI ith interest thereupon, at seven per cent. per annum, from the first 
day of January, 18653, which said plaintiffs claim and demand judg- 
ment therefor. 


49 Said plaintiffs further allege, as a 43rd cause of action 
against said defendant, The City of Watertown, as follows to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July 1S65, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day nn bond of city, No. 185, issued to aid the 


Watertown and Madison railroad. 


WM. CHAPPELL, Mayor. 


S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant bas not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judgment 
therefor. 


Said plaintiffs further allege, as a 44th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the tirst day of January, 1864, at the Bank of North 
Ameriea, in the city 7) New York, Ol} presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1864, which said plaintiffs claim and demand judg- 
ment therefor. 


OQ Said plaintiffs further allege, as a 45th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


Se 
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THE CITY OF WATERTOWN. oO 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on a first day of July, 1864, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that Awe on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1864, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 46th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed. issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1865, at the Bank of North 
Ameriea, 1n the city >of New York, on prese ntation hereof, bel Inge the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison rallroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


Th: At the said obhi wal ion above set forth is an in te rest warrant or 
coupon annexed to bon d No. LSS, above more spec! ifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 


o] Said plaintiffs further allege, as a 47th cause of action 
igainst said defendant, The City cf Watertown, as follows, to 
wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by its mayor and by 1 ts cle rk, 
and was in the words and figures as follows, to wit: 


ate RUFUS P. SPALDING ET AL., &C., VS. 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1865, at the Bank of North 
America, 1 1}) the city of New York, Ol} presentation hereof, ay Ing the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, asa 48th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was ne by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pav to the holder hereof 
forty dollars on the first day of January, 1866, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that dav on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayo 
S. BAI RD. Cler| 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth 
that the plaintiffS are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 


with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1866, which said plaintiffs claim and demand judg 
ment therefor. 
52 Said plaintiffs further aliege, as a 49th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit : 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation. or eaimins to pay, 


which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


cy 


THE CITY OF WATERTOWN. oD 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1866, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 50th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1867, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. | 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185. above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
dav of January, 1867, which said plaintiffs claim and demand judg- 
ment therefor. 


Oo Said plaintiffs further allege, as a 5lst cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: | 
That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mavor and by its clerk, 
and was in the words and figures as follows, to wit: 


AQ RUFUS P. SPALDING ET AL., &C., VS. 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Cler*. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185. above more spec ‘ifically set fort h: 
that the plaintiffs are the lawful owners and holders of salt d coupon 
that defendant has not paid the same, ai a that there 1s now due to 
the plaintiffs hereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1867, which said plaintiffs claim and demand judg- 


ment therefor. 
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pHimation or promise to pay, 


which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
$40.00. The Cit ' Watertown will pay to the holder hereof 


forty dollars on thie Pe day of Jam uary, IS68, at the Bank of North 
Amerilea, in the city of New York, OD presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obli on above set forth is an interest warrant or 
coupon annexed to bond No. LSo, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said COUPON ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 


54 Said ae s further allege, as a 53rd cause of action 
against said defendant, The City of Watertown, as follows, to 


wit: 

That said defendant, The City of Watertown, on the first dav of 
June, A. D, 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: | 


7 


THE CITY OF WATERTOWN. 4] 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. LS, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interes { thereupon, at seven per cent. per annum, from the first 
day of July, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 54th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

7 said defendant, The City of Watertown, on the first day of 
June, A. D. 185 yt), made, executed, issued, and delivered, in full Cole 
sts hang » law, its certain written obligation or seg ae to pay, 
which, whe delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1869, at the Bank of North 
America, in the city of New York, on ain hereof, being the 
Interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the sate, and that there 1s how due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, f) ‘om the first 
day of January, 1869, which said plaintiffs claim and demand judg- 
ment therefor. 


Dd Said plaintiffs further allege, as a 55th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise lo pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

56—Z00 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1869, at the Bank of North 
America, 11) the city of N New York, On presentation hereof. being the 
Interest due that day On bond of city, No.- 185. issued LO ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. ISD, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintitts thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1869, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 56th cause of action against 
said defendant, The City of Watertown, as tollows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. LS5, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Jayor. 
S. BAIRD, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon : 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 

th interest thereupon, at seven per cent. per annum, from the first 
day of January, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


56 Said plaintiffs further allege, as a 57th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


3” 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1S70, at the Bank of North 
America, nl the city of New York, On presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
COUPON annexed tO bond No. LSS. above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon : 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant thesum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 58th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1S71, al the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison Railroad. 


WM. CHAPPELL, Mayor. 


That the said obtigation above set forth is an interest warrant or 
coupon annexed to bond No. 185, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon : 
that defendant has not paid the same. and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annul, from the first 
day of January, 1S71. which said plaintiffs claim and demand judg- 
ment therefor. 

OF Said plaintiffs further allege, as a 59th cause of action 
against said defendant, The City of Watertown, as follows. to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


L | RUFUS P. SPALDING ET AL., &¢@., VS. 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first dav of July. 1871. at the Bank ot North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 185, issued to aid the 
Watertown and Madison railroad 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 

That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 185, above more spec ifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendan?* fi: | same. and that there is now due to 
the plaintiffs thereo defendant the sum of forty dollars 
with interest thereupon, a n per cent. per annuin, from the first 
day of July, 157] ) 1 plaintiffs claim and demand judg- 
ment therefor 

Said pla ntilts furtl cr 5 oa GOth Cause of action against 
sald defendant, The € { Watertown, as follows, to wit 

That said defe nt, The Citv of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its eertain written obligation Or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit 

$40.00. The City of Watertown will pay to the holder hereof 
forty dollars Ol) {| e 11irst day of January, S72, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that da 1 bond of city, No. 185, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor 
S. BAIRD, Clerk. 

That the said obligation above set forth is an interest warrant or 
COUPOTL ANNEXCE: to bond No. 185, above more specific lly set forth 
that the plaintiffs ar e lawful owners and holders of said coupon 
that defendant has not }) 1 the same, and that there is now due to 
the plaintiffs thereon fi t] lefendant the sum of forty dollars. 
with interest there Upo at seven per cent. per annum from the first 
day of January, 1872, which said plaintiffs claim and demand judg- 

ment thereto 
58 Said plaintiffs further allea iS a H1s1 eause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The Citv of Watertown, on the first day of 
June, A. |). LSot made execute 1 ISsui d, and delivered. 11 full con- 
formity to law, its eertain written obligation or promise to pay, 
which, before delivery, was signed by its mavor and ‘by its clerk, 

and was in the words and figures as follows, to wi 
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$410.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1872, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond ot city, No. 185, issued to aid the 
Watertown and Madison railroad 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to wane No. 185, sete more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
th: if de fendant wig not pad th Same, aul that there IS how due LO 
the plainti 
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here upon, at seven per cent. per annum, from the fit 
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day of July, 1872, which said plaintiffs claim and demand judg 
ment therefor. 


9 _ ’ : : ++ j . 7 1] , ‘ ) 4) ] ce} t ; ‘ 
aid plaintiffs furthe aiiege, as a O'2nd ecause of acti ion ag ‘alnst 
said defendant, The City of Watertown, as follows, to wit 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full con- 
wine, to law, its certain written weep or promise to pay, 
whicl:, before delivery, was signed by its mayor and by its clerk, 


CF ye. oor . ] ‘ 
and was in the words and figures as follows, to wit 


S40.00 The City of Watertown will pay to the holder hereof 
fortv dollars on the first day of January, 1873, at the Bank of North 
Ameriea, in the city of New York. ON) press ntation here of, being the 
interest due that day on bond of city, NO. 1S, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obliga tion above set forth 1s an interest warrant or 
pt annexed to bond No. 185, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not seg the same, = that there is now due to 
the pla untiffs t | iereon trom he def dant the sum of lorty dollars, 
with ie terest thereupon, at seven | 
day of January, 1873, which said 
ment ssa 
59 Said plaintiffs further allege, as a 65rd cause of action 
against said defendant, The City of Watertown, as follows, to 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or ] 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


romise to pay 


LO RUFUS P. SPALDING ET AL., &¢., VS. 
$40.00. The City of Watertown wil 

fort y dol] ars OF the first day of January, LSS, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPIN, May 

S. BAIRD, Clerk. 


That the Si 1d ) bligation above Se forth Is an in terest warrant or 
coupon annexed to bond No. 186, above more specifically set forth 
that the plaintiffs are the lawful OWhers and hold rs of said Coupon 
that defendant has hot ald the sanhie, and that there Is how due LO 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 64th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in ful 
formitvy to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


— 
< 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1S58, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of eity, No. 186, issued to aid the 
Watertown and Madison railroad 
WM. CH “pptoers LL, Mayor. 
S. BAIRD, Cler/ 


That the said obligation above set forth Is an interest Warrant or 
coupon annexed to bond No. 186, above more specifically set fortl 
that t he | laintil Is are the I; iwful OWhers and hol le rs Of sal ic wep Ol): 
that defendant has not paid thes Same, and that there Is now due » TO 
the plaintiffs thereon from the defendant the sum of forty dollars 
with interest thereupon, at seven per cent. per annum, from the fir 
day of July, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 


os 


60 Said plaintiffs further — as a Goth cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The | ity of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered. in ful] eon- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


!] pay to the holder hereof 


THE CITY OF WATERTOWN. AT 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars Ol} the first day of January, LSS, ‘il the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrantor 
COUpOn annexed to bond No. LS6, above more specifically Set forth S 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 

Said plaintiffs further allege, as a 66th cause of action ainst 
said defendant, The City of Watertown, as follows, to wit : 


ag 
> 


That said defendant, The City of Watertown, on the first day of 
June, A. 1). L856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit : 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1859, at the Bank of North 
America, in the city of New York, Ol} presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPIN, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs arethe lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1859, which said plaintiffs claim and demand judg- 
ment therefor. 


6] Said plaintiffs further allege, as a 67th cause of action 
against said defendant, The City of Watertown, as follows, to 
Wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
furmity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


AS RUFUS P. SPALDING ET AL., &¢., VS. 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on fi: rst day oO] January, 1860, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon Alliie¢ xed LO bond NO. 1S6, above More specifically set forth ; 
that the plaintiffs fil ¢ the law ful OWhDers and holders O! sald COUPON , 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with Interest thereupon, at seven per cent. per annum, from the first 
day of January, 1860, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 68th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its eertain written obligation or promise to pay, 
which. before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1860, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintifls thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1860, which said plaintiffs claiin and demand judg- 
ment therefor. 


62 Said plaintiffs further allege, as a 69th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That sald defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


THE CITY OF WATERTOWN. ) 49 


$40.00... The City of Watertown will pay to the holder hereof 
forty dollars on the fest day of January, 1861, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said on 
that defendant has not paid the Saine, and that thet ‘e@ 1S now due » tO 
the plaintiffs thereon from the defendant the sum pe fares ae ait 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1861, which said plaintiffs claim and demand hale 
ment therefor. 


Said plaintiffs further allege, as a 70th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by its Mayor and by its clerk, 
and was in the words and figures as follows, to wit : 


$40.00. The City of Watertown will ay to the holder hereof 
forty dollars on the first dav of July, 1861, the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said area 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1861, which said plaintiffs claim and demand ‘ude 
ment therefor. 


63 Said plaintiffs further allege, as a 71st cause of action 
against said defendant, The City of Watertown, as follows, to 

wit 
That said defendant, The City of Watertown, on the “ge day of 
June, A. D. 1856. made. execute 4, issued, and delivered, in full con- 


formity to law, its certain written obligation or see to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 

we DOG 


AD RUFUS P. SPALDING ET AL... &¢@.. VS. 


$40.00. The City of Watertown will pay to the hoider hereof 
forty dollars on the first day of January, 1862, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth , 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1862, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as a 72nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1862, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. | 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1862, which said plaintiffs claim and demand judg- 
ment therefor. ; 


64 Said plaintiffs further allege, as a 73rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


THE CITY OF WATERTOWN. 51 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of Junuary, 1863, at the Bank of North 
America, in the city of New York, Ol} presentation hereof, being the 
interest due that day on bond of city, No. LS6, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
». BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and hoiders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffS thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1863, which said plaintiffs claim and demand judg- 
ment therefor. : 


Said plaintiffs further allege, as a 74th cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and _ by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars On the first day of July, 1S63. al the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1863, which said plaintiffs claim and demand judg- 
ment therefor. 

65 Said plaintiffs further allege, as a 75th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


RUFUS P. SPALDING ET AL., &C., VS. 


Ou 
bo 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1864, at the Bank of North 
America, in the CILV O} New —— Ol} Aa sentation hereof, being the 
interest due that day on bond of , No. 186, issued to aid the 
Watertown and Madison railroad 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
COUPOT! annexed LO Ly na No. LSb, above more Spe C fic: Al lly set forth: 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1564, which said plaintiffs claim and demand judg- 


ment therefor. 


Said plai tiffs further allege. as a 76th cause of action against 

° } ray} a rs ’ : : ’ e- . 
sald defendant. he ( ity QO] \\ atertownh, as follows. to wilt: 

That said defendant. Thi City of Watertown, on the first day of 
June. A. D. 1856. made. executed. issued. and delivered. in full econ- 
tain written obligation or promise tO pay, 


t ’ 
us COT aia 


formity to law, it 
which, before delivery, was signed by its mayor and by its clerk, 


and was in the words and figures as follows, to wit: 


$40.00. The City ot Watertown will pay LO the holder hereof 
forty dollars on the first day of July, 1864, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Jayoi 
S. BAIRD, Clerk. | 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 


day of July, 1864, which said plaintiffs claim and demand judg- 


ment therefor 


66 Said plaintiffs further allege, as a 77th cause of action 
iwalnst said defendant, The City of Watertown, as follows, to 

wit: 
That said defendant. The Citv of Watertown, on the first day of 


June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and_ by its clerk, 
and was in the words and figures as follows, to wit: 


THE CITY OF WATERTOWN. Do 


S40.00. The Citv of Watertown wil 
forty dollars on the first dav of January, 1865, at the Bank of North 
Amerie@a, 1 the CILV ot New York. O}) pr SeCNLAatl 1 hereot, bel bo the 
interest due th | day Ol) bond of CItY, No. ISO. issu to vlad the 
Watertown and Madison railroad. 

WM. CHAPPELL. Mayor. 
S. BAIRD, Cler/ 


That the said obligation mae set forth 1s an Interest warrant or 
2 1 . = 
coupon annexed to bond No. 156, above more specifically set forth 


} : 1 } } 1 } 1 } 
‘ ' ‘ ‘if , *Tevi ¢ ’ ‘ 4 ’ ict ‘ i : . 
that this slnintitie sane IaWihi OWnhers ANd Hho iders oOo] Sala COUPON 
. ” ’ 
= [er ant tha r) ata tha ' ans +i i es 7) 1 . ¥ P 
that detendant has not Pala bie SaIMe, Ala that LHUere IS NOW due iO 
’ } : ’ 1 ¢ ’ , 2) 
} ey 7?) f OE } ’ t , ; ve »ao7 anys y ‘ ‘ ; ii . 
the plaintiffs thereon rom thie (TCeIC@hMWadAaALL Lil SuUln OF Tortv dollars, 
‘ . 


| 


With 1oterest thereupon, at seven per cent. per annum, trom the firs 


] $= : ; } -_ ‘ 
aay Janu: ry, IS6o, whieh sald pialntlits ll ahhad Gemaha ldg 
po refor 
oa ’ 
sa i plaint iis a ALICY J 4 io ‘ CauUus I { | ici 1Si 
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: | ? ‘ . 
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formity to law, its certain written obligation or promise to pav. 

. . : . . : . . J 7 
which, bi fore delivery. was signed by ItS mMavor and DY Its clerk, 
ana was lh the words ana heures as TollOWS, LO WII 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first dav ot July, IS6o, at the bank of North 
America, in the city of New York, on presentation hereof, being the 
Interest due that day on bond of CILV, No. 186, issued to aid the 
Watertown and Madison railroad 
WM. CHAPPELL, Mayor. 
S. BAIRD, Cler/ 


That the sald obligation above Set forth is al) inte rest warrant or 
coupon annexed to bond No. 186. abov ) i 
that the plaintiffs are the lawful owners and holders of said co Ipon ; 


‘| 


} . : j ; ] ‘ 4 | ; — 
that defendant has not pad the same. and that there 1s now « 
s ° . . } . , , 
the plaintiffs thereon from the defendant the sum of forty dollars 


with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1865, which said plaintiffs claim and demand judg- 
ment therefor. 


67 Said plaintiffs further allege. as a P9Oth cause of act Ion 
against said defendant, The City of Wateriown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


o4 RUFUS P. SPALDING ET AL., &C., VS. 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1866, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 156, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
Coupon annexed to bond No. 1S6, above more specifically set forth ; 
that the plal itiffs are the lawful owners and holders of said COUPON ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1566, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as an SOth cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1866, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has hot paid the Same, and that there is how due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1866, which said plaintiffs claim and demand judg- 
ment therefor. 


as an Slst eause of action 


68 Said plaintiffs further allege, 
agains! said defendant, The City of Watertown. as follows, to 
wit: 


That said defendant, The City of Watertown, on the first dav of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


a 


THE CITY OF WATERTOWN. 55 


$40.00. The City of Watertown will pav to the holder hereof 
forty dollars on the first day of January, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1867, which said plaintiffs claim and demand judg- 
ment therefor. 


Said plaintiffs further allege, as an 82nd cause of action against 
said defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1867, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. perannum, from the first 
day of July, 1867, which said plaintiffs claim and demand judg- 
ment therefor. 


69 Said plaintiffs further allege, as an 85rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1868, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CH. cage LL, Mayor. 
». BAIRD, ¢ lerk. 


That the said obligation above set forth is an interest warrant ¢ 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with inter st thereupon, at seven per cent . per annum, fron: the first 
day of January, 1868, which said plaintiffs elaim and demand judg- 


ment therefor. 


Said a f ee cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said didesines The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, and 
was in the words and figures as follows, to wit: 

$40.00. The City of Watertown will pay to the holder hereot 
forty dollars on the first en of July, 1868, at the Bank of North 
America, In the city of New York, on presentation hereof, bei Ing the 
Interest due that day on bond of city, No. LS6, isstied ‘to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest ther upon, at seven per cent. per annum, from the first 
day of July, 1868, which said plaintiffs claim and demand judg- 
ment therefor. 


70 Said plaintiffs further allege, as an 85th cause of action 
against said defendant, The City of Watertown, as follows, 
to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full eon- 
formity to law, its certain written ob ligat tion or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


~~ — 
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$40.00. The City of Watertown will pay to the holder hereof 
forty doilars on the first day of January, 1869, at the Bank of North 
America, in the city of New York,on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth 1s an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1869, which said plaintiffs claim and demand Judg- 
ment therefor. 


Said plaintiffs further allege, as an 86th cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, exeeuted, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


S40.00. Thi City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1869, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
inte rest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1869, which said plaintiffs claim and demand judg- 
ment therefor. 

“1 Said plaintiffs further allege, as an S7th cause of acuon 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1870, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
Interest due that day on bond of city, No. 186, issued to ald the 
Watertown and Madison railroad. 


WM. CHAPPELL, Mayor. 
S. BAIRD, Cler/ 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. LS6, above more specifieally sel forth: 


{ . 


that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the Ssatmne, and that there Is now dus LO 
the plaintiffs thereon from the defendant the sum forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


{" 
‘ 


Said plaintiffs further allege, asan SSth cause of action against said 
defendant, The City of Watertown, as follows, to wit: 

That said defendant, The City of Watertown, on the first 
June, A. D. 1856, made, executed, issued, and delivered, in fi 
formity LO law, its certain written obligation or promise to pay, 
which, before delivery, Was signed by lts mayor ana by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder here 
forty dollars on the first day of July, 1870, at the Bank of North 
Ameriea, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to ald the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
Ss. BAIRD, Clerk. 


— 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, atseven per cent. per annum, from the first 
day of July, 1870, which said plaintiffs claim and demand judg- 
ment therefor. 


G2 Said plaintiffs further allege, as an 89th cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 


That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, Is/1, at the Bank of North 
America, In the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
cou [pou annexed to bond No. LS6. above more Spec fie: ally set forth : 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that dele ia has not paid the same, and that th re is now due to 

laintiffs thereon from.the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1871, which said plaintiffs claim and demand judg- 
ment therefor. 


, ’ . . ’ . . . . 
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sald ononerg further allege, s a 90th cause of action agatrnst 


°°. % * ay . 
sald defendant. The City of W archer as follows, to wit 


That said alanis The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


pay to the holder hereof 
forty dollars on the first day of July, 1871, at the Bank of North 
Amer in the city of New York, on presentation hereof, being the 
Interest a that dav on bond of city, No. 186, issued to aid the 
Watertown and Madison railroad. 


S40.00. The City of Watertown will 


t 
i 
? 
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WM. CHAPPELL, Mayor. 


S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth 
that the plaintiffs are the lawful owners and holders of said coupon; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1871, which said plaintiffs claim and demand judg- 
ment therefor. 

70 Said plaintiffs further allege, as a 91st cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 

That said defendant, The v of Watertown, on the first day of 
June, A. D. 1856. made, execut why issued, and delivered, in full con- 
formity to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in the words and figures as follows, to wit: 


$40.00. The City of ee will pay to the holder hereof 
forty dollars on the first day | Jan uary, 1872, at t the Bank of North 
Ameriea, 1n thi C1L\ of New oe presentation hereot. being the 
interest due that day on bond of city, No. 186, issued to aid the 
Watertown and Madison rail ac 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk 


don 
That the said obligation above set forth is an Interest warrant o 
coupon ann xed to bond No. 186, above more specifically set forth : 
that the plaintiffs are the lawful owners and holders of said coupen ; 
that defendant bas not paid the same, and that there is now due te 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent per annum, from the first 
day of January, 1872, which said plaintiffs c laim and demand judg- 
ment therefor 
Said plaintiffs further allege, as a 92nd cause of action against 
ibe a efendant, The City of Watertown, as follows, to wit: 
That said defendant, The City of Watertown, on the eg i 
June, A. D. 1856, made, exeeuted, eont ae eee full econ- 
formity to law, its certain written obligation or stain ie to pay, 
which, befere delivery, was signed by its mayor and by tts clerk, 
and was in the words and figures as follows, to wit: 
_ 
$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of July, 1872, at the Bank of North 
Ameriea, In the city of New York, on presentation hereof, ta ANS the 
interest due that day on bond of city, No. 186, issued aid the 
Watertown and Madis 1) rallroad, 
WM. CHAPPELL, Mayor 
S. BAIRD, Clerk. 
That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon : 
that defendant has not paid the same, and that there is now due to 
the plaintiffs th reon trom the defendant the sum ol iorty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of July, 1872, which said plaintiffs claim and demand judg- 
ment therefor. | 
_ 
74 Said plaintiffs further allege, asa 93rd cause of action 
against said defendant, The City of Watertown, as follows, to 
wit: 
That said defendant, The City of Watertown, on the first dav of | 
June, A. D. 1856, made, executed, issued, and delivered,in full con- | 


formity to law, its certain hina obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and was in cate and Geaies as follows, to wit: 


i 
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S40 00. The City of Watertown will] pay to the holder hereof 
forty dollars Ol) the first day Ot J LuUaAaPry, 1S7 { the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond oft city, No. 186, issued to aid the 
Watertown and Madison rallroad., 

WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexed to bond No. 186, above more specifically set forth ; 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there is now due to 
the plaintiffs thereon from the defendant the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1875, which said plaintiffs claim and demand judg- 
mInent therefor. 


Said plaintiffs further allege, as a 94th cause of action against said 
defendant, The City of Watertown, as follows, to wit 

That said defendant, The City of Watertown, on the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full con- 
formitv to law, its certain written obligation or promise to pay, 
which, before delivery, was signed by its mayor and by its clerk, 
and wasin the words and tigures as follows, to wit: . 


$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, 1855, at the Bank of North 
America, in the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 187, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest warrant or 
coupon annexe d LO bond No Si. above more spy cifically set forth : 
that the plaintiffs id holders of said coupon ; 
that defendant has not paid the same, and that there 1s now due to 
the plaintiffs thereon from the def nition the sum of forty dollars, 
with interest thereupon, at seven per cent. per annum, from the first 
day of January, 1858, which said plaintiffs claim and demand jJudg- 
ment therefor. 
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are the lawtul owners an 


70 Said plaintiffs further ee as a 95th cause of action 
against said defendant, The City of Watertown, as follows, to 
wil 


That said defendant, The City of Watertown, og the first day of 
June, A. D. 1856, made, executed, issued, and delivered, in full 
formity to law, its certain written ob ligation or promise ta pay, 
wh ich, before de] : 


ivery, was signed by its mavor and by its clerk, 
and was in the words and figures as follows, to wit: 
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$40.00. The City of Watertown will pay to the holder hereof 
forty dollars on the first day of January, LSS, at the Bank of North 
America, 1n the city of New York, on presentation hereof, being the 
interest due that day on bond of city, No. 188, issued to aid the 
Watertown and Madison railroad. 
WM. CHAPPELL, Mayor. 
S. BAIRD, Clerk. 


That the said obligation above set forth is an interest Warrant or 
Coupon annexed Lo bond No. LSS, above more specifically Set forth x 
that the plaintiffs are the lawful owners and holders of said coupon ; 
that defendant has not paid the same, and that there Is now due to 


the plaintiffs thereon from the defendant the sum of forty dollars, 


with interest thereupon, at seven per cent. per annum, from the first 

day of January, 1858, which said plaintiffs claim and demand judg- 
ment therefor. 

76 Wherefore said plaintiffs demand judgment against said 
defendant, The City otf Watertown, as follows, to wit: 


lor $40, with interest at 7 per ct. from Jan’y Ist, 1558. 
' * July LSS. 
‘. " Jan’y 1859. 
- . July 1859. 

Jan’y LS60. 

7 " July LS6O. 
« Jan’y LS6]. 
7 - July 1S61. 
o Jan’y 1S62. 
6g r July 1S62 
2 Jan’y 1S63 
: July 1S65. 
Jan’y LS64. 
July “ 1864. 

Jan’y LS6S. 

July 1S65, 

eK Jan’y LS66. 

ia July 1 S66. 
“ Jan’y “ 1867. 
July 1867. 

Jan’y LS6S. 

: July 1868. 
‘7 Jany “ L869. 
; ‘i ” July 1869. 
‘ Jan’y “ 1870. 


ii lor $40, with interest at 7 per ct. from July Ist, 1870. 
6s " : Jan'y 1s71. 

lor $40, with interest at 7 per ct. from July Ist, 1871. 

. , , Jan’y 1372. 

July 1872. 
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kor 


$40, with interest at 7 per c 
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Kor $40, with interest at 


ts 


10, with inte 
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rest at 4 per ct. 


per ct. 


from . 


July 


Jan'y 


July 
Jan’y 
July 


Jan’y 


July 


Jan’y 


July 


Jan 'y 


July 


Jan’y 


July 


Jan’y 


July 
Jan’y 
July 
Jan’y 
July 
Jan’y 
July 
Jan’y 


iron 


t. from Jan’y Ist. 
Jan’v me 
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e+ 


} July 


Jan’y 


es 


LS6Y. 
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lor $40, with interest at 7 per ct. from July Ist, 1567. 


Jan’y “ LSOS. 


_ ; ae - 
io ‘or S40. with interest at 7 per et. from Jul ls LSOS 
7. Jaa} Y LS6HO 


% : > , a 4 . , Pe 
or $40. with interest at 7 per et. from July Ist. 


And for costs and disbursements of 
eurred. 


PINCHES, LYNDE & MILLER, 


i 4 e . ’ 
Plaantitts Attorne iis, 


Te) STATE OF WISCONSIN. 


County OH} Milwau) C0, | 
» . m ‘ 1] . . ; . l, ‘ ax? : y | ‘ ; — st 
Benjamin I. Miller, being first duly sworn, adeposes ana savs that 
‘ . ] : a . > . — ts — . . rt } he 
he has read the foregoing complaint and knows thre contents thereol 
' ; 
that he is the at- 


and that the same is true of his own knowleda 
torney of the plaintiffs and makes this verificat 
that the above-entitled action is an action founded on written instru- 


nents for the payment of money only, and that such instruments 
are in the possession of this deponent; ae 
the complaint are within the personal knowledge of 
that the above complaint is not verified by the plainti! 
of them for the reasons that they and each of them are non-residents 
and are not now within the State of Wisconsin, and because all the 
allegations of the complaint are within tl 

this deponent; that the knowledge of this di 

the laws of Wisconsin, from the written instruments upon which 
from personal communieations received 


ion on their behalf: 


ii 


— 


} 


ponent is derived from 


this suit is brought, and 
by him from the plaintiffs whilst acting as their attorney. 


B. kK. MILLER. 


Subseribed and sworn to ] 
LSSS3. 
GEO. P. MILLER, 


[ NOTARIAL SEAL. | 
Notary Pu blic, Mil vaukee Cou nty, Wisconsin. 


1} } 1? ° , 
hat aii the allegations ol 
his deponent ; 
ffs or by either 


Ls “ne #- {° 
1c personal Knowledge Ol 


before me this 19th day of June, A. D. 


THE CITY OF WATERTOWN. 65 
8] Whereupon the summons was issued as follows, viz: 


SUMMON: 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Rurus P. SpaALpING, SAMuEL H. AtLtex. Epwin D. Dexter. BeEn- 
nett R. Allien. & Herman R. Coftin. as Executors of the Last 
Will and ‘Testamentof William 8. Pierson, Deceased, Plaintiffs, 


City oF WATERTOWN, Defendant. 
Summons for money demand. 


The United States of Ame 2a to the above-named defendant 
You are hereby summoned po required to answer the complaint 
of Rufus P. Spalding et al., the plaintiffs in this action, which will 
be filed in the office of the clerk of this court, at Madison, in said dis- 
trict, and you are required to file your answer thereto with the clerk 
of this court, at Madison, and to serve a copy thereof on the attor- 
neys of the plaintiffs, whose names are subscribed hereto, at their 
office, in Milwaukee, Wisconsin, within twenty days after the service 
of this summons on you, exclusive ot the day of such service, and 
if you fail to answer the complaint as aforesaid the plaintiffs will 
tuke ju ds oment against you tor the sum of three thousand eight 
hundred dollars, with interest on $200 of that sum from 
OZ and since January By LSoS,at seven per cent. per annul, and 
also with interest on $120 of that sum from and since July 
1, 1858, at 7 per cent. per annum, and also with interest on $120 of 
thatsum from and since January 1,185), at seven per cent. perannum, 
and also with interest on $120 of that sum from and since July 1, 
1859, at seven per cent. per annum, and also with interest on $120 of 
that sum from and since January 1, 1860, at 7 per cent. per annum, 
and also with interest on $120 of that sum from and since July 
1, 1S60, at 7 per cent per annum, and also wl ith interest on $120 of 
that sum from and since January 1, 1861, at 7 ( percent. per annum, 
and also with interest on $120 of that sum from and since July 
1, 1861, at 7 per cent. per annum, and also with interest on $120 of 
that suin from and since January 1, 1862, at seven per cent. per 
annum, and also with interest on $120 of that sum from and since 
July 1, 1862, at seven per cent. per annum, and also with interest 
on $120 of that sum from and since January 1, 1565, at 7 per cent. 
per annum, and also with interest on $120 of that sum from and 
since July 1, 1865, at seven per cent. per annum, and also with in- 
terest on $120 of that sum from and. since January 1, 1864, at 7 
per cent. per annum, and also with interest on $120 of that sum 
from and since July 1, 1864, at seven percent. perannum, and also 
with interest on $120 of that sum from and since January 1, 1865, 
at seven percent. per annum, and aiso on $120 of that sum from and 
since July 1, 1865, at seven per cent. per annum, and also with 
S35 interest on $120 of that sum from and since January 1, 1866, 
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at seven per cent. per annum, and also with interest on $120 of 
y 1, 1866, at seven per cent. per 


. 


threat StU) from and since Jul 
annum, and also with interest on $120 of that sum from and since 
January 1, 1867, at seven per cent. per annum, and also with inter- 
eSt on S120 Ol that SUTh} trom and sinee July e LS67, at seven per 
cent. per abnuain, and also with interest Ol} 3 
ana Slice January a LSOS. at seven po r cel 

with interest on S120 of that sum from and since July 1, 1868, at 7 
per cent. per annum, and also with interest on S120 of that sum 
rom and SLC January # LS6D, At ¢ per cent po rahyn 

with interest on $120 of thatsum from and since July 1, 1569, at seven 
wer cent. per a 


| j 
irom and since January 1, 1870, tseven per cent. per annum,and also 
| 


. i | 
: | 7 - i } + ~ ] . rT ] i ~~ 
With interest on SIZO of that sum trom and sine July l. LOU. at ¢ 
} } ea ° > ra “* , : 
po reent. per annum, and also with terest on S120 Of that sum 
i 
irrom ana sinee January |. LS; lat seven per cent perannum,ana “LiSsoO 


with 1nterest on S120 of thatsum from and since July 1. 1S7i. at seven 
S120 of that sum 


~~. 
— 
- 
> 
- 
—— 
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Her Celt. per annum, and also with 1}) 


7 . | : —_ pr ¢ _— ; : 
from and since January 1. 1d (2. at 4 pel cent. pel abnwuany). and 
“ . . ’ 4 . oO ww . ee Bian t =e) 
also with interest on S120 of that sum from and since July 1. 1S y a 
ee | } . . . C * 
at ¢ per cent. per annum, and also with interest on S120. of 


that sum from and sinee Januarv 1. 1S73. at seven per cent. per 


: 

annum, besides the costs of this action. 

Witness the Hlonorabl Morrison R. Waite, Chief Justice of the 
) t the United States, at the city of Madison, 

Sf in said western district of Wisconsin, this 3d day of March, 

in the year of our Lord one thousand eight hundred and 


y" 
—~ 


Supreme Court ol 


? 
seventy-three, and of our Independence the ninetv-seventh. 
if. s.| I M. STEWARTI, Clerk. 
FINCHES, LYNDE & MILLER. 
Plaintifis’ Attorneys, 102 Wisconsin St., Milwaukee, Wi 
The service whereot! appears by the marshal’s return endorsed 


| i | 
thereon as tollows: 


Served the within summons on the City of Watertown by de- 


i 
' : : - °. } } , 
livering a copy thereof to Henry Bieber, city clerk, and also a copy 


thereof to Charles H. Gardner, city attorney, and a copy thereof to 
red. Itusel, the last elected chairman of the board of street com- 
miissioners of said eityv, this 26th day of June, 1883, the office ot 
mavor of said city being vacant and thezr being no president of the 
common council nor presiding officer thereof in office. 


Fk. W. OAKLEY, U.S. A, 
By W. S. MAIN, Dep: 
lees 
Service on 3 : sty) ONO) 
Copies Te ae: 
ne a 
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And came the defendants, by its attorneys, Geo. W. Bird 
85 and Daniel Hall, and filed its appearance herein as follows, 
Viz: 


Appe AT aINCE 
As 4 


- os ‘ : ’ : ’ 7 | 4 : . , Sa ; m . 
ircuit Court of the United States for the Western District of 


sina | 
WISCONSIN. 


Rurus P. SPALDING, SAMUEL H. ALLEN, Epwin D. DeExtTerR. BEN- 
" Allen. and itlerman R. Coffin as Kxecutors of the Last 


iil » «A 


> 


| 
4 . ; 4 \ 
Will and Testament of William S. Pierson. Deceased. Plaintiffs. 
agar nat 


THe City oF Watertown, Defendant. 


To Mess. Finches, Lynde & Miller, attorneys for pl’ffs : 


Please take notice that we are retained by and appear for the de 
t ndant, The City of Watertown, 1 the above- ntitled action, ane 
we demand that a COPY O} the plaintiffs’ complaint there In be served 
upon us at the office of Hlall & Skinner, in the fourth ward of the city 
Ol Watertown, ar lferson Co., W is. 
Yours, &¢., GEO. W. BIRD anpb 
DANIEL HALL, 


Attorneys for Detendant. 
Dated Watertown, Wis., July 14, 1885. 
P. O. address. Watertown, Wis. 


{nd came the plaintiffs, by their attorneys, and filed proof of serv- 
ict of complaint aS follows. Vi. 
Sf) ] rission of N ( 
l“nited States Cireuit Court. Western District of Wisconsin. 
Rerus P. SpALDING ef al. vs. Ciry or WATERTOWN. 
Personal service of a COpy of am nd: d complaint n al ve Caust 


. ° 
oy ,+t eo 
reaeeeen ted, 
Lucust i) ISS3 
é Lie’ UA UL P e), 


(EO. W. BIRD anp D. HALL, 


— 


And afterwards, to wit, on the 20th day of August, A. D. 1885, 


ys ; » ac fall or 
i 1tS answer as Iollows, V1Z 


Calne the de fendant and files 
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A mswer. 
Circuit Court of the United States, Western District of Wisconsin. 


Rurus P. Spantpinec, SAMUEL H. ALLEN, Epwin D. DExteER, BEN- 
nett R. Allen, & Herman R. Coffin, as Executors of the Last Will 
and Testament ot William S. Pierson. Dee ased. PI fall itifts , 


is 


City or WaTERTOWN, Defendant 


The City of Watertown, the defendant in the above-entitled action, 

by its attorne YS, George W. Bird and Daniel Hall, answering 

87 the supplemental complaint of the plaintiffs in said action, 
alleges and respectfully shows to the court— 

First. For a first defense to said action and to each and every 
cause of action stated in said complaint, the said defendant denies that 
it has any knowledge or information sufficient to form a belief as to 
whether said William S. Pierson, mentioned in said complaint, ever 
purchased or beeame the owner of the bonds or any or either of them 
set forth in said complaint or of the interest warrants or coupons 
therein set forth or any or either of them, or as to whether the plain- 
tiffs are or ever have been the owners or holders of said coupons or 
any or either of them, or as to whether the said William 8S. Pierson 
died on the 18th day of April, 1879, or since the commencement of 
this suit, or whether he died leaving a last will and testament 
wherein he appointed said plaintiffs, Rufus P. Spalding, Samuel H. 
Allen, Edwin D. Dexter, Bennett R Allen, and Herman R. Cofhn 
executors thereof, or as to whether said Pierson’s will was admitted 
to probate or said plaintiffs ever entered upon the duties of execu- 
tors or acting executors of the last will and testament of William S. 
Pierson, deceased, or as to whether a copy of said Pierson’s will with 
the probate thereof annexed or otherwise was ever filed in the county 
court of Milwaukee county, Wisconsin. 

Second. lor ra! second defense to sald action and LO each and every 
cause of action stated in said complaint, the said defendant, upon in- 
formation and belief, further alle es that the said several causes of 

action stated in said complaint did not nor did any or either 
88 of them accrue within six vears next before the commencement 
yf this action, and that thus action was not commenced within 
the six years limited by law for the commencement thereof, and was 
not brought or commenced within one year after the act of the Legis- 
lature of the State of Wisconsin entitled “An act to limit the time 
for the commencement of actions pare towns, counties, cities, and 
villages, or demands made payable to bearer,” approved March 9, 
1872, took effect, and was not commenced prior to the month of 
June, 1885, within the meaning of any provision of law of said 
State which limits the time for the commencement of an action, and 
was and is barred by the statute of limitations of the said State of 
Wisconsin. 
That as to all the bonds and coupons described and set forth in 
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said complaint and as to each and every one of said bonds and cou- 
pons the defendant saith the said several cause s of action 1n said com- 
plaint stated did not accrue thereon within the six years next prior to 
the commencement of this action: that this action was not com- 
meneced within one year after the said act of the Legislature of W iscon- 
sin took effect nor before the month of June, 1883, within the mean- 
ing of any provision of law of said State which limits the time for 
the commencement of an action, and that action on the said bonds 
and coupons and on each of said bonds and each of said coupons 
was and is barred by the statute of limitations of said State of Wis- 
consin. 

Wherefore the defendant demands judgment that the plaintiffs 
take nothing by this action, and that the defendant go thereof with- 

{ for costs. 
GEO. W. BIRD ann DANIEL HALL, 

89 Def't’'s Attys. 


out day, an 


WESTERN DISTRICT * WISCONS ss: 


Henry Bieber, being duly sworn, deposes and says that he has 
heard the foregoing answer read and knows the contents, and that 
the same is true of his own knowledge, except as to the matters 
stated therein on information and belief, and as to those matters he 
believes it to be true. Deponent further says that the reason why 
the verification is not made by the defendant is that defendant 1s a 
corporation ; that this depone nt is an officer of the same, to wit, the 
citv clerk thereof, and that his knowledge is derived from the laws of 
Wisconsin and documents 1n his possession as such city clerk, and 
that the grounds of his belief are such laws and documents and in- 
formation communicated to him by the officers and agents of said 
corporation. 


HENRY BIEBER. 


Subseribed and sworn to this 7th day of August, A. D. 1883, be- 


fore ne, 
C. B. SKINNER, 


[7 N. Court ¢ ‘ommissione a for We stern Dist. ot Wisconsin. 


Endorsed: Due service of within answer on us by copy thereof 
admitted this 15th day of August, 1883. Finches, Lynde & Miller, 
pl’ffs’ att’ys 


Of) And afte rw: ards. to wit. On the ? Ist day of August, 1885, 
came the said plaintiffs and filed their amended complaint 
as follows. to wit: | 
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Amended Complaint. 
Circuit Court of the United States, Western District of Wisconsin. 


Rurus P. Spanpinc, SAMUEL H. Annex, Epwin D. DExtTER, BEN- 
nett R. Allen, and Herman R. Coffin, as Exeecutors of the Last 
Will and Testament of William S. Pierson, Deceased, Plaintiffs, 

Us 


Crry oF WaTERTOWN, Defendant. 


Now come the above-named plaintiffs, by Finches, Lynde and 
Miller, their attorneys, and amend,as of course, their complaint 
heretofore served and filed in the above-entitled cause by making 
the following additions thereto, to wit: 

lirst. After paragraph tenth of said complaint add the following 
allegations : 

Said plaintiffs allege, on information and belief, that said defend- 
ant, The City of Watertown, and the officers, agents, citizens, and 
residents of said city did, subsequent to the lst day of March, A. D. 
1873, conspire together and with each other, and ever since have 
conspired together and with each other, for the purpose and with 

the preconceived intent and design to defraud these plain- 
O] tiffs and all other owners and holders of the bonds and cou- 

pons to such bonds issued by sald city and to prevent these 
plaintiffs and the other owners and holders of said bonds and cou- 
pons from obtaining the service of process on said city. 

Said plaintiffs further allege, on information and_ belief, that 
each year since the Ist day of March, 1873, a mayor of said city was 
elected, as required by law, but said mayor each year, with the in- 
tent and design aforesaid, qualified as hereinafter mentioned and 
immediately thereafter placed his resignation 11) the hands ot the 
city clerk of said city, to be filed by him in ease of emergency and 
to take effect accordingly. 

Said plaintiffs further allege, on information and belief, that each 
year since the Ist day of March, 1873, after the mayor and members 
of the common council had been elected, they and each of them failed 
to qualify until they had assembled together in a secret place with 
locked doors, unknown to the people at large and to these plaintiffs, 
and with persons on watch to inform them of the approach of any 
person or persons, and then and there, if unmolested, the mayor and 
members of the common council, qualified as required by law, 
transacted for said defendant city certain necessary business and 
thereafter immediately filed with the city clerk of said city their 
respective resignations, to take effect immediately, and which resig- 
nations went immediately into effect. | 

Said plaintiffs further allege that since the Ist day of March, 


1875, they have employed attorneys and agents for the purpose of 


ascertaining who was the mayor or acting mayor or chairman 
of the common council or chairman of the board of street 
92 commissioners and for the purpose of having process served 
on said city; but owing to said conspiracy, as these plaintiffs 


i 
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are informed and believe, since the Ist day of March, 1873, there 
has been no mayor of said city, except each vear for a few hours at 
such secret and concealed meetings, and the common council of 
said city, with said fraudulent intent and design, has failed each 
vear to elect a chairman of said common council, and since said 
last-mentioned date there has been no person who was acting mayor 
and no chairman of the board of street commissioners. | 

Said plaintiffs further allege that in the above-entitled action said 
William 8S. Pierson, deceased, on or about the Ist day of March, 1873, 
filed a preecipe fora summons and an undertaking for costs, and a 
summons was issued in due conformity to law and placed inthehands 
of the United States marshal for service, and that on or about March 
2, 1875, the said marshal, after due and diligent search and inquiry, 
served the said summons on those persons whom, according to the 
best information he could derive, he had ascertained to be the mayor 
and city clerk of the city of Watertown, and on the same day returned 
the said summons as served according to law; that on March 25th, 
1875, the said city of Watertown appeared specially in said action for 
the purpose of moving to set aside the service of said suinmons on 
the ground that the persons on whom said summons had_ been 

served were not, in fact, the mayor and city clerk of said city ; 
93 thaton April Sth, 1873, the said motion came on to be heard, 

and this court ordered that the service of said summons be 
set aside for the reason that the persons so served were not the mayor 
and city clerk of said city, and ordered that the said summons be 
returned to said marshal to be served according to law; that since 
said date the said marshal has not been able to ascertain who 
were the mayor and city clerk or mavor or city clerk of said city 
or the persons on whom process could be served. 

Said plaintiffs further allege that, notwithstanding they have 
used due diligence and have hired attorneys and agents for the pur- 
pose of having process served on said city, they have been unable to 
this date to serve or have served the summons In this action on the 
mayor of said city or on any person who by law should exercise 
the functions of mayor of said city. 

FINCHES, LYNDE & MILLER, 


Plaintifis’ Attorne US. 


STATE OF WISCONSIN, 
. : SS 2 
County Oo} Milwaukee. j 


Benjamin Kk. Miller, being duly sworn, deposes and says that he 
has read the foregoing amended complaint and knows the contents 
thereof, and that the same is true of his own knowledge, except those 
matters therein alleged on information and belief and as to those 
matters he believes it to be true; that he is the attorney of the plain- 
tiffs and makes this verification on their behalf; that the above- 

entitled action is an action founded on written instruments 
O4 for the payment of money only, and that such instruments 
are in the possession of this deponent; that all the allega- 
tions of the amended complaint are within the personal knowledge 
of this deponent, except those alleged on information and belief; 
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that the above amended complaint is not verified by the plaintiffs 
or either of them for the reason that they and each of them are non- 
residents and are not now within the State of Wisconsin, and because 
all the allegations of the amended complaint are within the personal 
knowledge of this deponent, except such as are made on information 
and belief : that the knowledge of this le Pore nts ce rived from the 
laws of Wisconsin, from the written instruments on which this suit 
is brought,and from personal communications received by him from 
the plaintiffs whilst acting as their attorney, and the grounds of 
his belief are derived from information from the United States mar- 
shal for the western district of Wisconsin, Ek. Mariner, and other 
persons who have attempted to serve process on the city of Water- 
town. 


B. kK. MILLER. 


Subscribed and sworn to before me this 18th day of August, A. D. 
1883. 
[SEAL. | GEO. P. MILLER, 
Notary Public. Milwaukee County, Wisconsin. 


And on the Ist day of November, A. D. 1SS35, thereafter, Came 
parties and filed stipulation as follows, viz: 


Stipulation. 


95 Circuit Court of the United States. Western District of 
Wisconsin. 


Rurus P. SPALDING, SAMUEL H. ALLEN, Epwin D. DEXTER, BEn- 
nett R. Allen. and Herman R. Cottin. as Exeeutors of the Last 
Will and ‘Testament of William S$. Pierson, Deceased, Plaintiffs, 

iis 


City oF WATERTOWN, Defendant. 


It is hereby stipulated by and between the said parties that said 
defendant may answer the plaintiffs’ additions and amendments to 
their complaint served in said action or any part thereof by general 
or specific averments or denials, or any or all of them, as it may 
choose, and that such answer thereto, together with defendant’s 
former answer to said plaintiffs’ complaint, heretofore served and now 
on file in said action, shall both stand and together be the said de- 
fendant’s answer to the whole of said plaintiffs’ complaint as added 
to and amended as aforesaid. 

Dated October 26th, 1883. 

FINCHES, LYNDE & MILLER, 
PU jis’ Attys. 
GEO. W. BIRD Ano D. HALL, 
Df?ts Attys. 

Endorsed: Due service of the answer to the within-named additions 

and amendments pursuant to this stipulation admitted this 26th 
day of October, 1885. Finches, Lynde & Miller, pl’ffs’ 
YO att’ys. 
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And on said Ist day of November, A. D. 1883, said defendant filed 
its answer to the amended complaint as follows, viz: 


Answe r t } Ann nded Complaint. 
Circuit Court of the United States, Western District of Wisconsin. 


Rurus P. SPALDING, SaMUEL H. ALLEN, Epwin D. Dexter, Ben- 
nett R. Allen, and Herman R. Coffin, as Exeecutors of the Last 
Will and Testament of William S. Pierson, Deceased, Plaintiffs, 

Vs. 
City oF WATERTOWN, Defendants. 

The answer of the above-named defendant to the additions and 
amendments made by the plaintiffs to their compiaint first served 
in the above-entitled action, by D. Hall and Geo. W. Bird, its. attor- 
nevs, respectfully shows unto this hon. court— 

First. That said defendant has not sufficient knowledge or infor- 
mation to form a belief as to whether the said plaintiffs, since the 
first day of March, 1875, or at any other time or times, have em- 
ploved attorneys and agents or either for the purpose of ascertaining 
who was the mayor or acting Mayor or chairman of the common 

council or chairman of the board ot street commissioners for 
v4 the purpose of having process served on said city. 
Second. The sald defendant adits that the said William 

». Pierson, deceased, did, at the time alleg d, att 1} tL to commence 

suit against said defendant, and to that end took the measures and 

proceedings alleged In sald amendments and additions, but failed Lo 
commence the same or get service upon said city in the manner 
therein stated, as was decided by said court upon the proceedings 

therein set forth, and that each year since the Ist day of March, 1878, 

a mayor of said city has been duly elected. 

Third. That, except the averments above answered, said defend- 
ant denies each and every allegation in said amendments and ad- 
ditions to said complaint contained. 

fourth. The said defendant insists upon all the defenses to said 
action heretofore stated, interposed, and set up in its answer to said 
complaint in ‘said action, which last-named answer has been here- 
tofore served and is now on file in said action, the same as if said last- 
named answer and defenses were now repeated here. 

GEO. W. BIRD & D. HALL, 
Def’t’s Alt’ys. 


WeEsTERN District oF WISCONSIN, 88: 


Henry Bieber, being duly sworn, depuses and says that he has 
heard read the foregoing answer and knows the contents thereof, and 
that the same is true of his own knowledge, except as to the 

JS matters therein stated on information and belief, and as to 
those matters he believes it te be true. The deponent further 

that the reason why the verification 1s not made by the defend- 
1O—200 


Says 
fu 
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ant is that the defendant is a corporation ; that this deponent Is an | 
officer of the same, to wit, that he is city clerk of said defendant, 
The City of Watertown, and that his knowledge is derived from the | 


laws of Wisconsin, documents in his possession as such city clerk, 
and his own observation, and that the grounds of his belief are such 
laws, documents, and observations and information communicated to 
him by the officers and agents of said Corporation. 


HENRY BIEBER. 


= 
Subscribed and sworn to before me this 24th day of October, A. D. 
1SS3. 
C. B. SKINNER, 
U/ S, (‘our (ommussioner for WV ste ri Dist. of Was. 
And afterward and on the 27th day of November, A. [) LSSo5, 
came the plat itiffs and filed demurrer as follows: 
Demurrer. 
United States Cireuit Court. Western District of Wisconsin. 
Rurus P. SpaLpiInc, SAMUEL H. ALLEN, Epwin D. DExtrER, BEN- 
nett R. Allen, & Ilerman R. Coffin, Executors of the Last Will 
and ‘Testament of William S. Pierson, Deceased, Plaintiffs, 
aga in st 
9Q THe Crry or Watertown, Defendant. om 


> 


Now come the above-named plaintiffs, by Finches, Lynde « 
Miller, their attorneys, and demur to the second defense in the de- 
fendant’s amended answer contained, to wit, to the defense of the | 
statute of limitations, for the reason that it appears upon the face 
thereof that it does not state facts sufficient to constitute a defense. 

FINCHES, LYNDE & MILLER, 


Attorneys for Plaintiffs. 


Indorsed: Due and personal service of the within admitted this 
24th day of November, 1885. D. Hall and Geo. W. Bird, def’t’s att’ys. 


And came said defendant, by its attorneys, and filed amended 
answer to amended complaint as follows, viz: 


Amended Answer fo Amended Complaint. 
Cireuit Court of the United States, Western Distriet of Wisconsin. 


Rurus P. Spatpine, SAMUEL HL. ALLEN. Epwin D. Dexter. Ben- 
nett R. Allen, and Herman R. Coftin. as Exeeutors of the Last 
Will and Testament of William 8S. Pierson, Deceased, Plaintiffs, 


S 


Ciry or Watertown, Defendant. 


100 The City of Watertown, the defendant in the above-entitled 
action, by its attorneys, George W. Bird and Daniel Hall, 


;oo™. 
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answering the amended complaint of the plaintiffs in this aeticn by 
. . = | ] . ’ . 
this its amended answer, alleges and respectfully shows to the 


First. The said defendant denies each and every allegation in the 
said amended complaint contained except so much and such parts 
thereof as are hereinafter expressly admitted to be true or are other- 
wise specifically answered. 

Second. This defendant admits the residence and citizenship of the 
parties, thie corporate character and authority of the defendant, the 

non-payment by it of the | yonds and coupons alleged 
11) said anes “ complaint: also that each year since the first day 
of Mareh, 1S8S735,a mayor of said city was elected.as re quired by werd 

Third. But this the said defendant denies, that it has anv knowl- 
e or Information sufficient to form a belief as to whether sald 
William S. Pierson, mentioned in said amended complaint, owes 
purchased or became the owner of the bonds or any or either of 
them set forth in said ame nded complaint, or of the interest w: arrant- 


OF COUPONS OP Ol any or either of them set forth, or as to whether 


7 
execution and 
} 
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thre plaintiffs are or ever have been the owners Or holders of said 
bonds, Interest Warrabts, or coupons or of any or he r of them. or 


as to whether the said William S. Pierson died on ws ISth day of 
April, 1879, or at any other time, or as to whether he died leaving 
a last will and testament, wherein he appointed said plaintiffs, Rufus 
P. Spalding, Samuel H. Allen, Edwin D. Dexter, Bennett R. 
LO] Allen, & Herman lt. Cottin, executors thereof, or as to 
whether said Pierson’s will was admitted to probate, or said 
plaintiffs ever entered upon the duties of executors of said Pierson’s 
will, or are now or ever have been the executors or acting executors 
of the last willand testament of said William S. Pierson, or whether 
a copy of said Pierson’s will with the probate thereof annexed or 
otherwise was ever filed in the county court of Milwaukee county, 
Wisconsin, or as to whether plaintiffs have employed attorneys or 
agents or any or either of them for the purpose of ascertaining who 
was the mayor or acting meyor or chairman of the common council 
or chairman of the board of peel commissioners, or for the pur- 
po se O] f hi: AVING process SC rved On said elt 
Fourth. And, further answering said sneuiied complaint, this the 
said defendant alles ves, that sald William Ss. Pierson, on or about the 
Ist day of March, 187: 3. filed an undertaking for costs and a priecipe 
for a summons with the clerk of this court, wherein the said William 
Pierson was named as plaintiff and this defendant as defendant ; 
that on or about the 3d day of March, 1875, a summons was Issued 
out of said court pursuant to said precipe and ec in the hands 
of the marshal of the United States for said district to be served, 
and that on or about the 6th day of March, hoon the marshal re- 
turned the said summons to said court, with the return thereon en- 
dorsed, in the words and figures following, to wit: “Served on the 
Within-named The City of Watertown by delivering to August Tauck, 
city clerk, and Fred. Meyer, city treasurer, of said city of 
102 Watertown, personally each a copy of the within summons 
this March 6, 1873;” that on or about the 9th day of April, 


; 
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1873, upon the motion of the defendant, appearing specially and only 
to have said service set aside and to object to the jurisdiction of said 
court on the ground of the legality of such pretended service, the 
said court in relation thereto made its order thereon in the following 
words, to wit: “ After hearing Mr. Pease, for Watertown, and Mr. 
Finch, opposed, and it ap) pearing from the return of the marshal 
endorsed on the summons filed in this ease that the summons has 
not been served on the defendant in the manner prescribed by law, 
SO as to g1Ve the court jurisdiction of the defendant, or so as to en- 
tertain any motion or proceeding in the ease as against said defend- 
ant or on its behalf, the motion is denied and the clerk authorized 
to return said summons to the marshal to be served on the defend- 
ant according to law, or for such further action as the plaintiff may 
direct conformabl\ to law:” that no other summens was issued out 
of sald court in or about the year IS7fo, or at any other time since, 
against this defendant wherein said William S. Pierson was named 
plaintiff, and that said summons was not served on the said defend- 
ant at any time within sixty davs after the making of the said order 
as aforesaid, nor within sixty days after the same summons was 
placed in the hands of said marshal as aforesaid to be served nor 


105 And this defendant, further answering, avers & alleges that 
said last-named summons against this defendant is the 1den- 
tical and only summons named or mentioned in the said amended 
complaint wherein the said William S. Pierson was named as plain- 
tiff, and that the same has never been served Ol) this defendant, and 
that no copy thereof has ever been delivered — or left with the 
mayor nor to any mayor ol acting mayor of said city of Watertown, 
and that neither on the 18th day of April, 1879, the time of said 
alleged decease of said William S. Pierson, nor at any time before 
yr since thes hn, Was, had, Or has the actlon attempted LO be commenced 
iy the service of the summons last above named been commenced 
or existing OV po nding in this court against the said city of W ater- 
town. 
And this defendant, further answering, avers and alleges that this 
the first above- ntitled AacLION agalnstl this lefendant Was commenced 
on or about and not before the 1 


atbanyv otner time 


~ 


Sth day of June, 1883, by the deliv- 
ery on the said 19th day of June, 1883, or soon thereafter, to the 
United States marshal of said district of the summons herein to be 
served, wherein the said Rufus P. Spalding, S amuel H. Allen, Ed- 


‘ 
win D. Dexter, Bennett R. Allen. & Herman R. Coffin, executors of 


the last will and testament of William S. Pierson, deceased, are 
named as plaintiffs and this defendant 1s named as the defendant 
therein, and that on or about the 26th day of June, 1883, the said 
marshal made the delivery of copies thereof, of which he made the 
return thereon endorsed, which is now on file in this action, and 
that on the 16th day of July, 18838, this defendant duly appeared 

herein and full bmitted itself to the jurisdiction of said 
104 court from and after the dav and year last aforesaid. And 

this defendant, upon information and belief, avers and alleges 
that the plaintiffs in this the above-entitled action never attempted 


. 
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the commencement thereof before the said 19th day of June, 1883 
and never used any diligence whatever to commence the same be- 
fore said 19th day of June. A. D. 1883. 
lifth. And this the said defendant, for a further and separate de- 

fense, which it will insist upon herein to said action and to the 
whole thereof and to each and every cause of action set forth in said 
amen led compl alnt,avers and alleges, that neither the said action nor 
any cf the causes of action stated in said amended comp! laint accrued 
a Ae the six years next before the said 19th day of June, 1883 
nor oh nor since the day and year last afore said: that on or after 
and not before the said 19th day of June, 7 we summons herein 
last above mentioned was first delivered to the ted States marshal 
fol service or to be served Ol) Ae ny we setondeagetieY hat’ he Same never 
was or had been delivered to such marshal or to any officer or person 
for service or to be sery¢ d Ol} this def } i e- nd: ant or othe rwise be fore said 
lth day of June, 1885; and that neither this said action nor any 
of the causes of action in the said amended complaint stated nor any 
part thereof accrued within six vears before the commencement of 
this the above-entitled action. and that the said action was not com- 
menced before the said 19th day of June, A. D. 1883, nor was if 

commenced within the six years limited by law for the com- 
105 mencement thereof afte r the Same acerue d og Is barred. the 

whole thereof, by the statutes of limitations of the State of 
Wisconsin: that as to all the bonds, interest ae and coupons 
described in said amended complaint and as to each and every one 
of said bonds, interest warrants, and coupons the said defendant saith 
and avers that each and all of sald several Causes of action in sald 
amended complaint stated did not nor did any or either of then 
accrue thereon within thre S|] X Vi ars next be fore the commencement 
of this action, and that this satd action and the whole and every 
part thereof is barred by the statute of lim) tatio 1s of the state of 
W iseonsin. 

GEO. W. BIRD ann DANIEL HALL, 
Def'ts Attys 


WESTERN District oF WISCONSIN, 

Henry Bieber, being duly sworn, deposes and says that he has 
heard read the foregoing amended answer and knows its contents; 
that the same is true of his own knowledge, except as to the matters 
therein stated on information and belief, and as to those matters he 
believes it to be true. Deponent further says that the reason why this 
verification 1s not made by the defendant is that the defendant is a cor- 
poration; that this deponent is an officer of the same, to wit, that.he Is 
the city clerk thereof, and th: at t his know le doe -1s derive d from the laws 
t Wisconsin, documents in his possession as such city clerk, and his 

own observation, and that the grounds of his belief are such 
106 laws, documents, and observation and information commu- 
nicated to him by the officers and agents of said defendant 


HENRY BIEBER. 
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Subscribed and sworn to before me this 28th day of December, 
1SSo. 
C. B. SKINNER, 
U.S. Court Commissioner for Western Dist. of Wisconsin. 


And thereafter, on the 8th day of January, A. D. 1884, came plain- 
tiffs and filed tt as tollows, viz: 


Demurrer. 
United States Cireuit Court. Western District of Wisconsin. 


Rurus P. Spanpinc, SAMUEL H.. ALLEN, Epwin D. DEXTER, BEN- 
nett R. Allen, and Hlerman R. Coffin. as Exeecutors of the Last 
Will and Testament of William S. P lerson, Deceased, Plaintiffs, 

Ss. 


City OF WATERTOWN, Defenda 


Now come the above-named plaintiffs, by oe Lynde and 
Miller, their attorne YS, and demur to the defense 1 | the defendant's 
cline nded answer contained, to WIt, to the def fense of the statute of 
limitations, for the reason that it appears upon the face thereof that 
icient to constitute a defense. 

FINCHES, LYNDE & MILLER, 
Plaintifis Attorneys. 


It does not state facts suf 


107 Iendorsed: Personal serviee of the within admitted this 2d 
day of January, LSS4. Geo. W. Bird and D. Hall. def’t’ 


~ 


att ys. 


And in the record of proceedings aforesaid 1n said entitled cause 
and on the 27th day of August, in the June term, A. D. 1854, of 
sald court appears the following entry, to wit: 


Order Overruling Demurrer. 


Rurus P. Spaupina ef al.. Plaintiffs 


Ciry oF WATERTOWN, Defendant. 


, 


It is ordered that the demurrer to the plea of the statute of limita- 
tions set up in def teaches amended answer to amended complaint 
be, and the same hereby is. overruled. 

It is further ordered that plat intiffs be, and are herebv, allowed 
twenty davs in which to file such newand further ple: adings as they 
may 4 advised is proper, or in default thereof judgment will go 
for the defendant 


And afterwards and on said 2d day of December, 1S8S4, came the 
defendant, by its attorneys, ae fled affidavit of default as follows, 
VIZ: 


4 em co. 


Ta ceteliiateateeal 
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LOS Affidavit of Default. 
WerEsSTERN District oF WISCONSIN, ss: 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Rurus P. SpaALpInNG, SAMUEL Hl. ALLEN, Epwin D. De XTER, BEN- 
nett R. pero and Herman R. Coffin, as Exeeutors of the Last 
Will and Testament of William S. Pierson. Deceased. Plaintiffs. 


, 
id. 


City oF WATERTOWN, Defendant. 


George W. Bird, being duly sworn, deposes and says that he is 
one of the attorneys for the defendant in the above-entitled action ; 
that on the 26th day of August, 1884, plaintiffs’ demurrer to the 
defendant’s plea of the statute of limitations herein was overruled by 
the court and the plaintiffs allowed twenty days in which to file 
uch new or further pleadings as they might be advised would be 
proper, and in default thereof judgment was ordered to go for the 


+ 


defendant; that no new or further pleading has been filed herein 
or served upon the said defendant's attorneys or either of them, except 
that an amended complaint was served upon said defendant’s at- 
torneys on the llth day of September, 1884, and witndrawn by 
plaintiffs on the loth day of S ptember 1884, and the said plain- 
tiffs are now in default herein for not filing or serving a new or 
further pleading herein. 


GEO. W. BIRD. 


Subscribed and sworn to this 15th day of November, A. D. 1885, 
before me— 
1O9 R. B. KIRKLAND, 
Notary Public, Joffe rson Co., Wis. 


} ] ome . , iii 4 : , 
And also on the same day filed the following notice of applica- 


“tion ior judgment, to wit: 


Notice. 
Cirenit Court of the United States, Western District of Wisconsin. 


Rurus P. Spatpinc, Samuent H. ALLEN, Epwin D. Dexter, BEN- 
nett R. Allen. and Herman R. Coffin, as Executors of the Last 
Will and Testament of William S. Pierson, Deceased, Plaintiffs, 

VS. 
City oF WATERTOWN, Defendant. 


To Messrs. l’-inches, F ynde W Mil Tel plaintl tfs’ atvorneys. 


GENTLEMEN: Please to take notice that upon the affidavit hereto 
attached, and upon the papers, ss and proceedings herein, 
and upon the records, books, and files herein of the clerk of this court 


‘y 
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we shall apply to said court, at the United States court-room, in the 
city of Madison, Wis.,on the 2d day of December, 1884, at the open- 
ing of court on that day, or as soon thereafter as counsel can be 
heard, for judgment in favor of the defendant and against the plain- 
tiffs herein. 
110 Yours, &c., GEO. W. BIRD, 
D. HALL, 
Defendant's Att’ ys. 


Dated November 14, 1884. 


Endorsed: Due service of within notice and affidavit admitted 
this 19th day of November, 1884. Finches, Lynde & Miller, plain- 
tiffs’ attorneys. 


And in the record of proceedings aforesaid in said entitled cause, 
on said 2d day of December, A. D. 1884, appears the following 
entry, to wit: 


Judgment. 


Circuit Court of the United States for the Western District of 
Wisconsin. 


Rurus P. SpaAtpInc, SAMUEL H. ALLEN, Epwin D. DExTER, BEN- 
nett R. Allen, and Herman R. Coftin, as Executors of the Last 
Will and Testament of William S. Pierson, Deceased, Plaintiffs, 

is, 


City oF WaTERTOWN, Defendant. 


A copy of the summons in the above-entitled action having been 
delivered by the marshal on the 26th day of June, 1885, to the city 
clerk, city attorney, and the last elected chairman of the board of 

street commissioners of the defendant city, and the defend- 
111 ant having, on the 16th day of July, 1883, served on plain- 

tiffs’ attorneys a written notice of appearance and demand of 
a copy of the complaint, and having then and thereby duly appeared, 
by itsattorneys, George W. Bird and Daniel Hall,and the plaintiffs hav- 
ing thereafter duly served and filed their complaint, and the defendant 
having thereafter duly served and filed its answer to said complaint, 
pleading, among other things, that this action was not commenced 
within the six years limited therefor by the statute of limitations of 
the State of Wisconsin and is barred by said statute ; and the plain-_ 
tiffs having thereafter duly served and filed an amendment to their 
said complaint, wherein they alleged certain facts in avoidance of 
defendant’s said plea of the statute of limitations ; and the defend- 
ant having thereafter duly served and filed its amended answer to 
plaintiffs’ complaint as thus amended, wherein defendant pleads, 
among other things, that this action was not commenced within the 
six years limited therefor by the statute of limitations of the State of 
Wisconsin and is therefore barred by said statute ; and the plaintiffs 
having thereafter duly served and filed their demurrer to the defend- 


Me 
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ant’s said plea of the statute of limitations contained in said amended 
answer on the ground that said plea did not state facts sufficient 
to constitute a defense, and the issue thus joined by said demurrer 
having been duly brought to trial at the June term of this court for 
the vear 1884, and having then been tried by the court without a 
jury, and the court having then found and decided said issue in favor 
of the defendant and having overruled plaintiffs’ said demurrer and 

having allowed them twenty days in which to file such new 
112. ~—s or further pleading as they might be advised would be proper, 

and in default thereof ordered judgment to go for the defend- 
ant; and the defendant having, on the 19th day of Nove mber, 1884, 
duly served on plaintiffs’ attorneys notice of application for judg- 
ment, together with an affidavit showing that no new or further plead- 
ing had been filed by the plaintiffs ; and said application having duly 
come on to be heard on the first day of the December term, 1884, « 
this court, to wit, on the 2d day of December, A. D. 1884, and no 
one appearing to oppose the same; and it appearing that no new or 
further pleading has been filed by the plaintiffs, and that the defend- 
ant is entitled to judgment herein upon the said issue of law: 

Now, therefore, on motion of George W. Bird and Daniel Hall, at- 
torneys for the defendant, it is adjudged that this action was not 
commenced within the six years limited by law for the commence- 
ment thereof, and is barred by said statute of limitations of the State 
of Wisconsin. 

And it is further adjudged that the plaintiffs take nothing by this 
action, and that the defendant OO thereof without day, and that the 
defendant, The City of Watertown, do have and recover of the plain- 
tiffs, Rufus P. Spalding, Samuel H. Allen, Edwin D. Dexter, Bennett 
R. Allen, and Herman R. Coffin, as executors of the last will and 
testament of William S. Pierson, deceased, the sum of sixty dollars 
and seventy cents, its costs and disbursements of this action as duly 
taxed, and that it have execution therefor. 

Dated Madison, Wis., this 2d day of December, A. D. 1884. 
115 By the court. 


Judgment-rol] sioned December 2, A. D. 1884. 


, F. M. STEWART. Clerk. 


114 Supreme Court of the United States. 


Rurvus P. Spatpinec, SAMUEL H. ALLEN, Epwin D. DeExtTER, BEN- 
nett R. Allen, and Herman R. Coffin, Executors of the Last Will 
and Testament of William S. Pierson, Deceased, Plaintiffs in 
Error, 

is, 


City oF WaTERTOWN, Defendant in Error. 


Know all men by these presents that we, Benjamin K. Millerand 
William H. Miller, are held and firmly bound unto the City of Water- 
town in the full and just sum of five hundred dollars, to be paid to 
the said City of Watertown, its successors or assigns; to which pay- 

11—200 


82 RUFUS P. SPALDING ET AL., &¢., VS. i 
ment, well and truly to be made and done, we do bind ourselves, 


our heirs, executors, administrators, and assigns, jointly and sever- 


ally, firmly by these presents. 

Sealed with our seals and dated 
LSSS. 
Whereas the above-named Rufus P. Spalding, Samuel HH. Allen, 
Edwin D. Dexter, Bennett R. Allen, and Herman R. Coffin, executors 
of the Jast will and testament of William S. Pierson, deceased, have 
prosecuted a writ of error to the Supreme Court of the United States ~ 
to reverse the judeme ht re nae red in the above-entitled action by 
the circuit court of the United for the western district of Wis- 
consIn : 

Now, therefore, the condition 

said Rufus P. Spalding, Samuel HT. Allen, Edwin D. Dexter, 

115 Bennett R. Allen, and Herman R. Cottin, executors of the last 
{ William wt Pierson, de ‘eased, shall pProse- 


testamentol 1h] 


this 1D day of October, A. 1). 


i 


Stages 


5 ; se ; ark at af 
hn ol this o bligation IS SUCTI that 1] the 


will and 
cute their said writ of error to effect and answer all damages and 
costs that May be assessed against them if they shall fail LO make 
food their said pl a, then this obligation to be void ; otherwise valid. 
Bb. K. MILLER. [SEAL | 
W.H. MILLER. | | 


SEAL. 
4 
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To the Citv of Watertown, Greeting: 
ited and admonished to be and appr ar ata Su- 


You are hereby cited and 
preme Court of the United States of America to be holden at Wash- 
ington, in the District of Columbia, on the second Monday, being 
the 12th day, of October next, pursuant to a writ of error filed in 
the clerk’s office of the cireuit court of the United States for the 
western district of Wisconsin, wherein Rufus P. Spalding, Samuel 
H. Allen, Edwin D. Dexter, Bennett R. Allen,and Herman R. Coffin, 
executors of the last will and testament of William ». Pierson. de- 
ceased, are plaintiffs and you are defendant in error, to show cause, 
if any there be, why the judgment in the said writ of error mentioned 
should not be corrected and speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Madison, in said 
district, this 12th day of October, in the year of our Lord one thou- 
sand eight hundred and eighty-five. 
R. BUNN, 

Dist. Judge. 


bove citation this 15th day of October, 1885. 
GEO. W. BIRD, 
DANIEL HALL, 


Attorney- for Defendant, The City of Wat rlown. 


I accept service of a 


THE CITY OF WATERTOWN. 83 


117 UNITED STATES OF AMERICA, |. 
We stern District of Wisconsin, j , 

I, F. M. Stewart, clerk of the district court of the United States of 
America for the western district of Wisconsin, do hereby certify that 
[ have compared the writings annexed to this certificate with the 


originals now In my custody, and they are true copies of their re- 
spective originals and are correct transcripts therefrom and of the 
whole thereof now on file and remaining of record in my office, and 


also the original writ of error, security on writ of error, and citation 
in above cause. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Madison, in the said 
western district of Wisconsin, this 12th day of October, in the year 
of our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the said United States the 110th. 

[Seal U.S. Circuit Court, Western Dist. of Wisconsin. ] 


i’. M. STEWART, Clerk. 


Indorsed on cover: W. Wisconsin C. C. U.S. No. 200. Rufus 
P. Spalding, Samuel H. Allen, Edwin D. Dexter, Bennett R. Allen, 
and Herman R. Coffin, executors of William S. Pierson, deceased, 
plaintiffs in error, vs. The City of Watertown. Filed November 9, 


] SSH. 


SUPREME COURT OF THE UNITED STATES 


No. 200, also (Nos. 197, 198, 199 and 201). 


oe ee ee 


RUFUS P. SPALDING, SAMUEL H. ALLEN, EDWIN P. 
DEXTER, BENNETT R. ALLEN and HERMAN R. COF- 
FIN, Executors of WILLIAM 5S. PIERSON, Deceased, 


Plaintiffs in Error, 
vs. 


THE CITY OF WATERTOWN, Defendant in Error 


Som - 


ARGUMENT OF PLAINTIFFS IN ERROR. 


~ S eaaRaneeaaed 


GEORGE P. MILLER, 
Of Counsel for Plaintiffs. 


FINCHES, LYNDE & MILLER, 


Attorneys for Plaintitts. 


CRAMER, AMENS & CRAMER, ENGRAVERS & PRINTERS, MIL WAUKEE. 


IN THe 


Supreme Court of the alnited States. 


OQcTropER TERM. ISSS8 


Rurus P. SpanpInc, SAMUEL H. ALLEN, 
Epwin P. Dexter, Bexnnetr R. ALLEN 
Np Herman R. Corrry, Executors of No. 200 
WILLIAMS. Prerson, deceased, Plaintiffs Also 


. 1 ——- . . ———- 
in krror. (Nos. 19 


‘i. LOS. 


1O9 & VOI 


STATEMENT OF THE FACTS AND OF THE 
RECORD. 


Qn March 8, 18738. William S. Pierson. since deceased. 
filed a pracipe for a summons and a-bond for eosts in 
the office of the clerk of the United States Circuit Court 
for the Western District of Wisconsin. and on the same 
day a summons was issued and piaced in the hands of the 
marshal for service. 

The marshal made the following return of service 
(LTranseript of Record, p. 6): 


x 


¥ i ? ; .* . _ . 
“Served Ore Terie mithiin named tiie (ifr Of Wat rlou mW. OY 


é } ° ° 5 , . 7 , , } , + 
re it¢ i7¢ rind 1a Auqust lauck. f al f hf A (19 / bred. M, Ve ‘ 


* The cases of Henry Amy ef al., No. 197, Edwin F. Knowlton ef 
al., No. 198 and 199, and Rufus P. Spalding ef al., No. 201, all aguinst 
the City of Watertown will be included in the argument of above 
cause, as they all involve the same questions 


' rey ’ ; ; 
‘City Treasurer of said City of Watertown, personally each a 


COPY i thie fi Mihai Neher j ij i fj Varch Atle. €e ; 


Qn March 25th. 1873. the Citv of Watertown appe ared 


‘ AA i 
] | ’ ] 1? \ an i 
had peen made upon the mayor of the cit 1i1S Ap por! 
| 
: 
, } ] y — } 
cation Was based Lpo Liie iffidavits of bqn fauel 


ae i 
t 
4 
them was the mayor or acting manor atthe time said service 
} | 
Was nade upoh tue 
1] . ioe 
Phe U.S. Marshal filed an affidavit in opposition (p. 6), 
| ] ; | ‘ fs / j ° . , 
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“il A ,ocf r 7 rae fel j / Ny ) 
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i | .)) TI ] f 4] 
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Qn June Ltt PSS, ali alhdavit pages J ind LO) was 

| - | } s | £47 : ’ : 
filed which showed t the plaintiff William S. Pierson 
} 4 } s Y ‘ } ‘ ] . : 
departed tts Ie oO} Ly! IS, S79 and that the piaintitts 

° ! 4 ° ‘ } | t 2. ] ¢ 
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same dav an order (pages LO and 11) was entered reviving 


*In ease No. 198 the marshal made the following return of 
Service Reco) Peace } ‘> rved on Tie within named thre Win gs. 
‘Watertown, by delivering to August Tauck, city clerk, and Fred 
VMever,. citv treasurer of said citv, and Elias Mever, an alderman 
from the First Ward of said citv and an acting member of the 
“hoard of pladlermenh of saict e1ty and Pit Va elect of said city at the 
“ceitv election held April Ist, 1873. a true copy of the within sum 
‘mons this April Yd. tSi3. there being no other person acting as 
mervor OL saict City Upon the aftidavit of Chris. Mever Record. 
pages 5 and 6), that lhe vas not the mavor or the acting mayor 


QT} April 9d. IN 7.3. Thre { wr rryiicte ‘i)) Orde] Record, page vacat 


cutors, and Dal thie supplemental complaint 


ty * . , ] ] _* ; | : . ] De es " ' 
offered be filed. and that the elerk of the court deliver to 


the marshal for service tl 
tse ob revived. 


1 SUMHIONS 11) the action as 


On June 26th. 1883. the marshal made the follow- 


Ing return of service, to-wit (page 66 


“Served the within summons o the City of Watertown. 
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On Julv 14, 1883, the defendant appeared ain the action 


Appearance, p. 6) and demanded a COPS of the 
complaint 


PLAINTIFEF’S COMPLAIN‘ (Pages L] to 64 
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Phe complaint shows 
First. The citizenship and residence of 
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of the laws of Wisconsin and was fully aut] ized and 
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empowered bv thie laws of the State le the 
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Third. Phat the ¢ itv of W itertown, on June Ist, 1856 
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*Same service in all five cases In case 197 (Record, pages 2 
and 3); in casej198 (Record, pages 10 and 1] in case 199 (Record 
page 6); and in case 201 (Record, page 2 


+ Same was so in all five cases. 


_ -_ —_ - _ - ; 
woe - /- -- 7 Pe - 7 
~ = ¥ eee —— oe ~ - ’ - _ — = * ~ saad pe ee pee. i a of e { 1 
“ = a ~~ < oa maa = — -_ in - a — « ~ . ~~ = 
4 _ ~ . — ae: ~~ rs — co — ne » r; A tS - fo 
— +) —— _ — > = , teres = > ae ~e = ~ ~ diliin pm os 
>. . —_ ous ~— os anil a ~ oo & am fin rat —_— oo 
j ~ - _ a ¥ ‘ -" . a = ae J oa S = ; 
— = —— en _— ~ ee ow a — _ . — ee ed —_ 
a —_ e — -~ — ~_ = — ,- a 
oa — - gum ~ —_ ” = — # ~ — ol po a ~ 
, Ps. 2 te ~ = ~ hae ° —_ — a ~~ - a ~ 
f. - = pf ~ — _ i A nel - oie — ~ ‘< =" = oe = vy 
— — ow = - > ——~ ~ sc - itis —_- ow ° 
, - f ow ee poe ane . : — ~~ j ; ~~ - — ~~ me 
# = : .- = on — - _ ~ aS “ - f Bm, Bie = —_ ~~ - ~ 
Pn - © = = a » ~— Sa i on - = & aan , f _ a =r. 
2 = 5 Bas . ae 4 v= = = f = » Ww 
3 - — © — oe . = Sa — — Oo ~) 
~ ~~ - . ~ ot —~ n— — — . v— — oe -_ -" “J 
- ~ . ~ —_ seen _— pound _ im _ ae 
— - ame a ~- s = od goad ‘ 
a -~ _— : f on ci - j —" ~ j = = _— sf - ys 
_ - a = Bec - oan? ed = ~——- pends — - o ba bide - ~ f = r, 
» re - Zs | a 2 * a ~* j women a — 7 r 3 a 
——_ _ _ . ~ — - eee 
— a | = 7 — = ont = a - a a y, - - : ea ee fa ow a ons f 
—— ses _ = ~ " ous - ° . a - a * = 
a seu ms f _— > jot a — ~ - = = f “ a f ~_ 
az .— ~ ’ _ —_ _ me a os ae , 4 { ” 
‘ " ; s a oo - ‘ a a os ~ oo oO ~ an 
- m ~ - ™ ~ oo _ 
= j -—~ ~ — — _ ~ "a - ad m A — — = s - on ~~ 
» _ - - ¥ = ag a .-* 
v4 _ * " — aie - ~~ ~ ~ — ite ” 
_ “ ——~ = a - = 4 - = ie * — dees = = on o- — ; 
ss 6 yan — — — -" _ a sf ——— 2 of ~ - L oat 
” J - - : én - - j os oat = —t tong 2 ~~ 
: ~ P + - a - > —_ woe an io an - re 
“_ > - — - wn _— ; oe , yee aa Sait ~ — ~ wo *.. oa 
= - f " - - ~~ _ = ~ - “ = es nw = - - oo ~ 
= ~ ~ i ~ - - —s ~— - - — = ~ me - — _ 2 oom ~ 
_ ial f > = - . - — o a” - ~ A ae 2 ” ~ 
/ _ . -- ra a M4 - ¢ an _ at 
a ; _ jo = = 2 & a j . - 3 on 
— - = — ~~ ya “ + - } ; ound - - —? os ad somes - J wet = - ss 2} 
a - —_ * a = p 
~ _ - — al —_ : j = ~ > a f = ‘ r ~ 
~oe 2 —- iii - - z > —_ - } a n ° 5 < — — oa ow ~~ = = 
~~ - J " j coo j ot ” = 4 — = - — ied 
j = j ~ . . 2 f — - 
” - ~ ae ‘a = — — 
~~ m wt ma } 
é : = ; } : o f oe 
— a - o~- ome: ~ = - _ 4 - F. of ." cs 
~ x an j — ~a- pees - 
- » i - bs a ~~ 
- hem ~ * ~~ a + f me J 
~~ - - ~_— - a > 
‘ “ - aa - * - _— ~ 5 (ils 
° s - - “ —_— > —_" —_ — - én 
———— - - = — 
- ~ aa ” —_ a aul | _ —_— - —_ 
= = > -s _ae ~~ 
= o— " n * > a , . ome 
° ~ gms: - - ’ « { — ~ f ~ 
* oo - = 4 
: 2 — —_ = rd a, > — sf “ 
— om _— , - om» Pe 
- f ~ j . ¥ - - ~~ 8 P — 
. - f * - 
™ ~ — + - - , _— * 
-. - i" . - a . ins 4 — 
= { . . 23 = + : 
o—t oe 
be ~ > 4 —_ a o- bun ~ _ 
—— as ; _ ; \ “ke ; ~ 
~ - > - ® - ‘ bash 7 
oy = + - —— - . ae . Z . = > 
a . = ~~ i a . rs 
on 7 ~~ ~~ ot 
aa ~~ ” — ~ ~ a 
™ —_ —_ —) ~ - - -~ 
é F = ~~ =— > .* — - a y 
n im? 
- —~ ous 
> » — on gud — - = whe 
he f = 2 
- + . - + ae ae ’ - lo ; 
pornos - ; P - 
—_ on - . _ r 4 - im P, - 
ol nv’ = ~ 8H of “= ¢ > « 
— on a _ 
f , Ee ~s > : —- re -~2 - 
: - : = =m OU ¢ —- ~ oe . f : f = = 
dun ~—e ~~ — - aunt = ~ - - 
a oe ee / n F Da Ze 
— ~ = 7 , . - - oo ™ ws m~ - we de - ~ —~ as ~ ~ > = 
— Po - - - ~ / a - ~ = a » al f -/» ~ 
a - - ~ — j . 
- a AS _ a o a ss = - ao ~ | r << — " 
oo - a — “= f > om — ~ Pe ~~ - . 
—_ f = “ —_ * . 
=< — -» A - - a 4 — — a — ae = — a! 4 - ~ 
j > =~ = oe pu * —_ - : a _ ou - —- ~ —— - our 
= xe _ “= = = ~~ — —s — — 
F a gl ~ é —_ = ~—t ~~ a — ra =». _ - a ~~ 
—— - , ~~ =- a -_ -~< — = mm —_ 
es ot - é are... 3 a - — : ~ - a es gl 
- - ~_ ~— ee a 


ti, 


oft 


il 


: | ’ ) 
ISS10 


dm 


, 7 
a 
a 
— 
nee 
——t 
. 


( 


5 


ST CAUSE OF .A 


7 
i> 


ETI 


t) 


* $40.00. The City of Watertown will pay to the 
holder hereof forty dollars on the first day of January, 
L858, at the Bank of North America, in the City of New 
York, on presentation hereof, being the interest due that 
day Ol) bond of city, NO 1S4. issued LO ald the Watertown 
and Madison railroad 

Ww. CHapreE.y, Mayor 
S. Barrp, Clerk 


That the sald obligation above sel forth is an interest 
warrant or coupon annexed to bond No. 184, above more 
specifically set forth; that the plaintiffs are the lawful 
owners and holders of said coupon; that defendant has 
not paid the same, and that there is now due to the plaint- 
iffs thereon from the defendant the sum of ‘forty dollars, 
with interest thereupon, at seven per cent. per annum, 
from the first day of January, LSS, which sald plaintiffs 
claim and demand judgment therefor 

CASE 197 declares Upon hounds Nos rid. AL, and LSS for 
$1,000 each, due January Ist, IS77, and upon coupois 
(attached to these bonds) due July Ist, 1872, and every 
half vear thereafter to July Ist, 1S76. 

Case 198 declares upon bonds No. 23 for S1,000 and 
Nos. 9S and 196 for STOO each. and Nos. 99. &8 mid OW) for 
SHOT each. all due August Ist. LS63, and Upon COUPONS 
(attached to bonds Nos. 23, 79, 88, 90, 9S and 196) due 
February lst, LSS, and each half year thereafter to 
August Ist, 1865, and upon coupons (attached to bonds 
Nos. Ze and 191) due January Ist. ISSS, and each half year 
thereafter until January Ist, 1875. | 

CasE No. 199 declares upon bonds Nos. 135 and 191 
for $1,000 eaeh, due January Ist, 1877, and upon coupons 
(attached to these bonds) due July Ist, 1875, and each half 
vear thereafter until July Ist, 1876, inclusive. 

CASE No. AUIS declares upon COUPONS (attached to bonds 
Nos. 184, 185 and 186) due January Ist, 1858, and each 
half year thereafter until January Ist, 1875, inclusive. 

Case No. 201 declares upon honds Nos. IS4, 185 and 186 
for $1,000 each, due January Ist, 1877, and upon coupons 
(attached to these bonds) due July 1st, 1873, and each half 


vear thereafter until July Ist, 1876, inclusive. 


*We print this entire only to show the form of all the coupons 
and causes of actions. 


A NSW ER. , ( Pages 6S and 69 


The answer of defendant shows 

First. It denies ATL information sufficient to form a 
belief as to whether William Pierson ever became the 
owner of the bonds and coupons mentioszed and as to the 


other preliminary allegations of th complaint 


! 


Second. it pleads hie Slatite ot lamatations 
Afterwards, on August 2Ist, 1853, the plaintiffs served 


and filed their cL Ii nded complaint 


AMENDMENTS TO COMPLAINT 


After paragraph 10th of said complaint add the fol- 
lowing allegations: 

Said plaintiffs allege, On information and belt f. that 
said defendant, the City of Watertown, and the officers, 
agents, citizens, and residents of said city did. subsequent 
to the Ist day of March, A. D. 1875, conspire together and 
with each other, and ever since have conspired together 
and with each other, for the purpose and with the pre- 
conceived intent and design to defraud these plaintiffs 
and all other oOwhers and holders of the bonds and cou- 
pons to such bonds, issued by said city and to prevent 
these plaintiffs and other owners and holders of said bonds 
and coupons from obtaining the service of process on said 
CIty 

Said plaintiffs further allege, on information and be- 
hef, that each year since the Ist day of March, 1873, a 
Mayor of sald city Was elected, as required by law. but 
said mayor each year, with the intent and design afore 
suid, qualified as hereinafter mentioned and immediately 
thereafter placed his resignation in the hands of the cit 
clerk of said city, to be filed by him in case of emergency, 
and to take effect according |y. 

Said plaintiffs further allege, on information and be- 
lief. that each year since the ist day of March, LS73, after 
the mayor and members of the common council had been 


*Same answer was interposed in all five cases. 


elected, they and each of them failed to qualify until they 


} ’ } , ) . 
had assembied together 1m a secret place with locked 


} } ] ' ] : 
doors, unknown to tlie people atl large and to these plaint- 


Is, and with persons On Walch to Iniorm them of the 
} ’ . } 4 

approach Of any person or persons, and this I aha there, 

a unmolested the mavor and members ot the common 


council, qualified iis required t\ law. Ae nsucted ror said 


de fe ndant « iby certaln necessary business and thereafte 
lImmediatcly filed with the C1ILY clerk of said city their 
respective resjo7nations, to take effect immediately, and 
which resignations went immediately into effect. 

Said plaintiffs further allege that since the Ist day of 
March. Seo. they hav employed attorneys and agents 
for the purpose of ascertaining who was the mayor or act- 
Ine mayor or chairman of the common council or chair 
man of the board of street commissioners, and for tli 
purpose of haying process served on said city; but owing 
to said conspiracy, as these plaintiffs are informed and 
believe, since the first day of March, 1873, there has been 
no mayor of said city, except each year for a few hours at 
such secret and concealed meetings, and the conimon coun- 
cil of said city, with said fraudulent intent and design, 
has failed each year to elect a chairman of suid common 
council, and since said last mentioned date there has been 
ho person who was acting mayor and no chairman of the 
board of street commissioners. 

Said plaintiffs further allege that in the above entitled 
action Sed William S. Pierson, deceased, on or about the 
Ist day of March, 1875, filed a pracipe for a summons 
and an undertaking for costs, and a summons was issued 
in due conformity to law and placed in the hands of the 
United States marshal for service, and that on or about 
Mareh 2, 1873, the said marshal, after due and diligent 
search and inquiry, served the said summons on those 
persons whom, according to the best information he could 
derive, he had ascertained to be the mayor and city clerk 
of the Citv of Watertown, and on the same day returned 
the said summons as served according to law; that on 
Mareh 25th, ISao, the sad Citv of Watertown, appeared 
specially in said action for the purpose of moving to set 
aside the service of said summons on the ground that the 


persons on whom snid summons had been served were 
not. in fact. the mavor and city elerk of said citv: that on 
\pril Sth. 1873. the said motion came on to be heard, and 


this Court ordered that the service of said summons be 
set aside for the reason that the persons SO served were 
not the mayor and city clerk of said city, and ordered 
that the said summons be returned to said marshal to be 
served according to law; that since said date the said 
marshal has hot been. ible tO asc rtain who were the 
mayor and city clerk, or mayor or city clerk of said 


city or the persons on whom process could be served. 
Said plaintiffs further allege that, notwithstanding 

they have used due diligence and have hired attorneys 

and agents for the purpose of having process served on 


said city, they have been unable to this date to serve or 
have served the summons in this action on the mavor of 
said city or on any person who by law should exercise the 
functions of mayor of said city.” 


AMENDED ANSWER.+ (Pages 74 to 77.) 


The ane nded answer as a first defense denies the alle- 
gations of the complaint and as a separate defense pleads 


the statute of limitations in the following words. to-wit 


(pape dé} 

And this the said defendant, for a further and separate 
defense, which it will insist upon herein to said action and 
LO the whole thereof and LO each and every cause of action 
set forth in said amended complaint, avers and alleges, 
that neither the said action nor any of the causes of action 
stated in said amended complaint accrued within the six 
years next before the said 19th day of June, 1SS3, nor on 
nor since the day and year ist alores Wid that on or after 
and not before the said 19th dav of June, 1883. the sum- 
Mons herein last above mentioned was first del] vered tO 
the United States marshal for service or to be served on 
this defendant, and that the same never was or had been 
delivered to such marshal or to any officer or person for 
service or to be served on this defendant or otherwise be- 
fore said 19th day of June, ISS38: and that neither this 
said action nor any of the causes of action in the said 
amended complaint stated nor any part thereof accrued 


* The same amendments to complaint were interposed in all five 
cases. 


+ Same amended answer was interposed in all five cases. 


within SIX Vvear®rs before the commencement of this the 


above entitled action, and = that the said action was not 
commenced before the said 19th day of June, A. D. 1883. 
nor was it commenced within the six vears limited by law 
for the commencement thereof after the same accrued and 
is barred, the whole thereof, by the statutes of limitations 
of the State of Wisconsin: that as to all the bonds, inter- 
est warrants, and coupons deseribed in said amended com- 
plaint and as to each and every One ot sd bonds. nite resi 
warrants, and coupons, the said defendant saith and 
avers that each and all of said several causes of action in 
said amended complaint stated did not nor did any or 
either of them accrue thereon within the six vears next 
before the commencement of this action, and that this 
said action and the whole and every part thereof is 
barred by the statute of limitations of the State of Wis- 


eOnSIN 
DEMURRER.* (Page 78 


Now come the above-named plaintiffs and demur to 
the defense In the defendant’s amend d answer contained, 
to-wit, to the defense of the statute of limitations, for the 
reason that it appears upon the face thereof that it does 
not state facts sufficient to constitute a defense 


ORDER OVERRULING DEMURRER.* (Page 78.) 


[t was ordered that the demurrer LO the plea of the 
statute of limitations Sel up 1n) defendant's amended 


aint he and the SciIne 1S hereby 


answer to amended comp 
overruled. It is further ordered that plaintiffs be and are 
hereby allowed twenty days in whieh to file such new and 
further pleadings as they may be advised is proper, or, In 
default thereof. judgment will rQ for def ndant. 

The plaintiffs stood on their demurrer and judgment 
was entered (pages SO and $1) dismissing the plaintiffs 


*similar demurrers were interposed in all five cases and similai 
orders and judements. 


Oe eRe morn 


complaint because barred by the six years statute of limi 
tations. 

from this judgment plaintiffs in error have brought 
the ease to this court by Writ of error 


According to the practice under the code of Wisconsin, 


the plaintiff could not reply to the defendant’s answer of 
the statutes of limitations the facts he relied upon LO 
avoid the bar of the statute. He may, therefore, when the 
statute is pleaded, amend his complaint by setting out the 
facts he relies upon to avoid the bar and the defendant 
may, If he wishes, in his answer of the statute, traverse 
the facts. In this case the defendant answered the statute 
as a separate defense without, on that defense. traversing 
the allegations of the plaintifl to avoid the bar thereby 


under the code as to that defense admitting these allega- 
tions. ‘To this defense, the plaintiff de murred and thereby 
raised the question as Lo whether the BY LS averred avoided 


the bar of the statute 


ASSICNMENT OF ERRORS. 


The only questio} involved WUpoth- this hearing is 


i © 
whether under the facts alleged in the amended complaint 
the statute of limitations has run and outlawed the 
plaintiffs’ bonds and coupons 

We assign as error the ruling of the Court below that 


the statute of limitations has run. 


A. The Statutes involved in this case. 

1. Plan of organi: ition of the ¢ ily O} Wate rlown as shou T 
by lhe statutes. 

9? Statutes pro } ling for the service of process 


J 


y se y © °, . 
3. Statutes of limitation: 


1. Plan of organization of the City of Watertown 
as shown by the laws. 

The City of Watertown was originally incorporated by 
chapter 1 of the private and local laws of Wisconsin, 


= 


for 1853, but by an Act of the legislature of Wisconsin, 
approved March 28, 1865 (being chapter 255 of the laws 
of Wisconsin of 1865), the charter of the City of Water 
tOWh Was consolidated SO that its plan of organization Cal 
readily be understood by an examination of that law. 

Chapter 1, Section 3: “ The said city shall be divided 
‘into seven wards.”’ 

Section 4: “ The corporate authority of said city shall 
‘be vested in one principal officer styled the mayor, In 
‘one board of aldermen, consisting of two members from 
“each ward, who, with the mayor, shall be denominated 
“the common council hi 

Section 5: “The annual election for ward and city 
‘ofheers shall be held Ol) the first Tue sday of Apri of 
“nuvyesr * * * 

Section 6: * “A]] elective officers, except 
«*  * aldermen, shall, unless otherwise provided, hold 
” their respect ive offices for Ohne year and until their succes- 
“*“SOrs are elected and qualified.” 

Section 7: “In the event of a vacancy in the office of 
“mayor, aldermat * the common council shall 
‘order a new election Pui 

Chapter 2. Section 2. “The mayor, when present, 
“shall preside over the meetings of the Common Council, 
“and shall take eare that the laws of the state, and the 
‘ordinances of the city, within the corporation, are duly 
‘enforced and observed, and that all officers of the city 
Vs discharge their respective duties. He shall appoint the 
. police lorece ’ ; He shall have a vote, 1n case of 
“a tie only 

Section 3%. “At the first meeting of the Common 
“Council in each year, or as soon thereafter as may be, 
“they shall proceed to elect by ballot, one of their num- 
‘ber President ; and in the absence of the Mayor, the sa d 
“President shall preside over the meetings of the Com- 
“mon Council, and during the absence of the Mavor from 
‘the city, or his inability from any cause to discharge the 


a * 4 


— 
* ¢ 
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‘duties of his ottice, the President shall execute all the 
‘the powers, and discharge all the duties of Mayor. In 
‘case the Mayor and President shall be absent from any 
‘meeting of the Common Council, they shall proceed to 
‘elect a temporary presiding officer, who, for the time 
‘being, shall discharge the duties of Mayor. The Presi- 
‘dent, or temporary presiding officer, while presiding over 
‘the Counell, or performing the duties of Mayor, shall 
‘ be styled “Acting Mayor,” and acts performed by them 
‘shall have the same force and validity as if performed 
‘by the Mayor.” 

Chapter 3, Section 3. “Phe Common Council. shall have 
“the management and control of the finances, and of all 
‘the property of the city, and shall likewise, in addition 
‘to the powers herein vested in them, have full power to 
‘make, enact, ordain, establish, publish, enforce, alter, 
“modify, amend and repeal all such ordinances, rules and 
‘by-laws for the government and good order ot the city, 
‘for the suppression of vice and immorality, for the pre- 
‘vention of crime and for the benefit of trade, commerce 
‘and health “a 


The Common Council is then given, in 26 Sections, the 


° 


Pa 


usual powers which are commonly vested in the Common 
Councils of eities. 

Chapler 5, Section 1. “* * * All funds in the 
‘treasury * *~ shall be under the control of the Com- 
“mon Counell, and shall be drawn out upon the order of 
“mavor and clerk duly authorised by vote of the Common 
‘Council o 

Chapte r 7. Section 2. “The Common Council shall by 
‘resolution levy such sum or sums of money as may be 
“sufficient for the several purposes fur which taxes are 
‘herein authorized to be levied ae 


Chapter 61 of the Private and Local Laws of Wisconsin 
for 1S67 provides : 

Section 1. “Section seven of the first chapter of said act 
“(an act to incorporate the City of Watertown and the 
“several acts amendatory thereof Chapter 233 of the Gen- 


Lf 


‘eral Laws of 1565) is hereby amended so that it shall 
‘read as follows: 
“In the event of a Vacancy in the othce of mayor 
' by death, removal or other disability, the (Common 
‘Couneil shall order a new election , ae [In case of 
‘a vacancy in the office of alderman the mayor may 
‘order a new election is | 
‘7 Any city Office r who shall PES his office shall 
: file mith the cily clerk his resignation Lit 7 rifting dire cted to the 
“mayor and such ie sign vion shall take effect from thie frme of 


“filing the sani 


Chanter 163 of the Private and Local Laws of Wiscon- 
sin for 1870 provides : 

Section 5. “Seven aldermen of the Common Council of 
‘said city, when there is not a quoram to act, are hereby 
“authorized to audit accounts against the eity «and 
“they may, in case of vacancy in the office of Mayor, draw 
; orders On the ( ty ‘Treasury for the amounts thus audited. 
ee* * The resignation of the Mayor shall be in writ- 
“ing directed to the Common Council or City Clerk, and 
“filed with the City Clerk, and shall take effect from the 
“time of filing the same.” 


Chapter 204 of the Private and Local Laws of 
Wisconsin for 1871 provides : 

Section 1. “ The senior alderman of each ward of the 
“City of Watertown shall constitute a board of street com- 
“missioners, who are hereby authorized, subject to the 
«regulation and control of the Common Council, to audit 
«and allow accounts against the city, * ™* * and 
« when allowed, orders on the treasury shall issue therefor, 
« and in case of vacancy in the office of Mayor, and there 
«jg no president of the Common Council to act, said orders 


~ 


. 


| 5 


‘may he signed by the ch; LIrmManh of said board and the 
‘City Clerk. The City | ‘lerk shall be the clerk of said 


‘board, and shall keep record of its proceedings. ‘The 


t 


‘Mayor may preside at the meetings of said board, and 
‘the ‘y may elect: a chairman who shall pre side in his 
‘abse nee, , * Said board shall have all the 


= powers confe ‘rred Upon the () Ommon ¢ oune | by the city 
“chi arter in relation to streets and bridges and sidewalks. 


rn 


- 


om 


“city as they m: 


Said board are also authorized to canvass the 
] 


‘returns of all votes polled at the election for city or 
‘ward officers. and determine aud declare the result of 
- such election.” 


Section “In ease of Vacaney in the office of alderman 


‘in any of the wards, the aldermen remaining in office 
‘shall have and exercise all the powers of street commIis- 


sé sjoners of the ward The re srqnation of thie Mayor shall 


° . . . Y me ye ’ 
: he bil writing directed 1A the fommon (ouncil or ¢ ily ( le rk. 


v and tiled i ith thre (ity Ci), rk. and shall lake otter ‘fat the time 


‘of filing thre same.” 


Section -3. “There is hereby levied upon the real and 


‘personal property of the city of Watertown, annually, 6 


“mills on the dollar for school purposes ; two mills on the 


+ 


‘dollar for the city gene ral fund 


‘Laws of 187! 


oe a A 


It provides a levy for ward purposes 

The Common Cou neil of said city Way annually levy 
such additional taxes for the current expenses of said 
LV deem necessary itis 
ies Chapter 165 of the Private and Local 
)is hereby repeal .” 


‘ Seclion 


‘ 
‘ 


Chapter $ of Laws of Wisconsin for 1879 provides 


Section 2. “The board of street commissioners of said 


‘eitv and the chairman of said board. shall have eoneur- 


“rent power with the Mayor and Common Council of said 
‘city in the appointment of inspectors and clerks of elec- 


vr. 


tion, and shall have all other powers conferred by law 


‘upon said Mavor and Common Counell. subject to the 


16) 


“control of sald (Common Couneil, excep the power of 
“levving taxes, which they shall not have in any ease 
“whatever.” 

Section 3. “The common couneil of said city may, 
“On its dis retion., 11) any vear, reduce the amount of city 
“taxes levied under section three of chapter two hundred 
“and four of the private and local laws of 1871, and 
“cause a less sum than is levied under said seetion 
“to be placed in the tax list for collection, for that vear., 
“for the several funds of the city.” 


2. Statutes providing for service of process. 
The original charter of the City of Watertown (Chapter 
15 of the Private and Local Laws of Wisconsin for 15853) 


provides 

Section Ae “When an action or sult shall be COll)- 
“menced against the city, the service thereof may be 
“made by leaving an attested COPY of the process with 
“ Clerk or Mayor.” * t 

The consolidated eharter of the City of Watertown 
(¢ hapter 233 of the Laws of Wisconsin for 1865) provides 

Chapte r 9. Section 8: “When any suit or action shall 
7 be commenced against said CIty, the service thereof May 
“be made by leaving ad COPY of the process with the 
“ Mayor.” 

Chapter 9. Section 10. of eonsolidated charter: “No 
‘general law contravening the provisions of this act shall 
“be considered as repealing, amending or modifving the 
expressly set forth in such 


“same unless such purpose he 


“law.” 


Whether Section 2637 of the Revised Statutes modifies 


this provision is immaterial, because Chapter 9, Section 


8, of consolidated charter provides that service shall be 


a 
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“previously begun to run. 
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made upon the mayor alone and Section 2637 upon the 
mayor and culy clerk. Under either law a service upon thee 
mayor 1s necessary. 

The Revised Statutes of Wiseonsin of 1878 provide : 

Section 2637: “ Aetions against corporations shall be 
“commenced in the same manner as personal actions 
‘against natural persons. The summons shall be served 
ee 4 by delivering a copy thereof as follows: 
éé > 7 * 


's i against a city to the Mayor and the ¢ uy Clerk.” 


3. Statutes of Limitations. 

The Revised Statutes of 1878 provide : 

Section 4984, Revised Statutes of Wisconsin for 1875, 
— e: 

“Tn any case when a limitation or pe riod: of time pre- 
“seribed in any act which is hereby repealed - = 
“shall have begun to run and a limitation or period of 
“time for such purpose shall be prescribed in_ these 
“revised statutes, the limitation or period prescribed by 
‘these statutes shall be held to apply to such rights or 
‘remedies as shall accrue subsequently to the time when 
“the same shall take effect, and the act repealed shall be 
‘held to continue in force and operative to determine all 
‘such limitations and periods of time which shall have 
+ + * 9? 

Section 4219. “The following actions must be com- 
‘“menced within the periods respectively he rematter 
‘prescribed, after the cause of action has accrued.” * * * 

Section 4222 within six years: * * * 

2. “An action upon any bond, coupon, interest war- 
“rant * * * .whether sealed or otherwise, made or 
“issued by any town, county, city, village or school 
“ district in this state.” 

Section 4978: “ * * and the following acts of 
“ the legislature passed in the several years hereinafter 

‘enumerated, shall be repealed, that is to say : 


In the long list is found Chapter 53 of the Laws of 
1872. 


Chapter re Of the Laws of Wisconsin. fo LS7 2, pro- 


vides: 


Nection / if NO ACTION brought ce recover anv sum Ot 
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’ t +] j { f 4} } ¥) rity ¥)? ] i ; 
SIN Vears ro} Liat Cac ct (1 this i Th) l] pray ae ho { hcl i 

} } j . } ; : , ° . a 4 
an action mav be brought Within one vear alter sald act 
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— 
ne 
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— 
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— 
f 
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took ( flee 


. } } q } | wil. 
’ } a ; ; ‘) gat . 
coupon could OULIAW DeTOre Mare il +p Ode) 


*These particular provisions of the statutes of limitations of 
Wisconsin received jucdicial construction in this Court in Kosh 
leldthat upto March 
9th, S72 (when chapte 53. of the laws of 1872 went into effect 
bonds and coupons similar to those in suit outlawed in twenty 
years, but that at 
as provided in Chapter 55 of thi Laws of ]S72 
It has also been held in this Court that the statute begins to 


" 


run on such coupons when it matures independent of the maturity 


, ; i } * ca | 
konong vs. Burton, 104 U. S.. 668, where it was 


ter that date they would each outlaw in six vears. 


of the bond to which it was attached [bidem 
Amy vs. Dubuque, 98 U.S... 470 


B.- ARCUMENT. 


|. When was this action commenced ? 


Under the common law* and in Wisconsin + previous 
the adoption of 1 ing out of a writ was 
the commencement of the suit, even if not followed by 

finued avoided the bar 


immediate service. and i} pri daze Cty COMME 

ry - . aie } . 4 ; ‘ss > ' : 
of the statute This attorded a perfect r medy if. for any 
. ] ; } ; ] ’ 1 | ’ 
reason, a defendagant Could Ot be served Vv 1b process isthe 


—— ‘<i a 1}. 
plaintifl Could repr ited Propel Lue 
| 
e . sa - ’ f , , . 
time to time until the delendant ld be found 
Qn October 11th. [So6 Od as adopted in Wis 
cConsin 
ry4 ~~ , 1 
Pitle 5, Section 32, of the Code, provided 
Nechinn,s ) 4 *{ j ~ Tide COUTts QO] record of 
‘ ? 1 ii 3 
this State shall b mime! Gd by the service of a summons 
* ee | a] . 4 ; + | : F . * 
his SECCLIO!I Vitti the rest OF Lhe Coad Was COpler Into 
on 
the Revised Statutes of 1858 
rin 17 j } 4 . ~ 
This still continues to be the law in Wisconsin. 
‘ > i. me } 
Section PVb629 of R.S. of 1878S A elvil action in a 
: = hall 1 |} } t] 
court of record shall be commenced We ihe service of a 
’ . 
| Ich) ‘vice or the issuance 


: } 
I: rom the Lime OF SUCH) SeTV! 


SUL 0b 371i lie 
partie 
irt shall be deemed te 


‘OT a provisional remedy the court sha 
} . ) , } } . . 
4 ™ ‘ . | . . . 4 ‘ ‘ " , . . } i | 
have acquired jurisdiction and to have control of al] 
| ' 

‘subsequent proceedings 
I} ae t | » t] fit f the nactmer})! oft the *C0) ’ } 
itJiTI Liie Lidvie Ui rit on oreo Lin Akt ri ii ct) f iit) “UIT 

} } °? y° 

‘ould be commenced 1D Wisconsin except by a summons. 
Pe + } , . . 7} : " P raat +7 . 4 | ; ; nN . ’ , ' - 
»\ LILES provisiolis a SUli Call ilIVe Lyf commenced LD 
t | ‘ .) ‘ y my ' ‘ § ; " } ? +4 ; rryyyYy) nos . 7k 
Pe MSSUMHCE OF Cf StLMHONMS ALOTIC, DUI it Ss COomMmMmenced Only 
} rir 11 : . ? r\} " | > , } >”? ; 
vy Service t Pa expres SU PILUIVItIeuU oa iil i OO) 
*See cases cited in Angell on Limitations (sixth edition), chap 


ter 28, pages 3350 to 54%. 


lair vs. Cary. % Wisconsin, 543 
’ i . 7 Wisconsin 


lL of ( hapter 124 of Revi 
Jarvis va. Barret Wis 54) 
iT . Bari Se A —_ i 
Congar rsa. Galena R. R. ¢ 7 477 
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Chapter 138. entitled “Of the limitation of actions of the 
tevised Statutes of 18558,” as follows: 

Section D7. An action shall be deemed commenced 
“as to such defendant, when the summons is seryed on 
c¢ him > ke 9) 

To the same effect Section 4239 of the Revised Statutes 
of 1878, and 

Sherry vs. Gilmore, 58 Wis., 333. 


formerly the clerk of court issued the writs under the 
seal of the court, now any attorney at law can issue a 
summons in the form prescribed by Section 2631 of Re- 
vised Statutes of 1878. Then a suit was commenced by 
the ISSUANCE of the writ and a formal record Was made of 
that fact by the clerk; now attorneys can issue a summons 
and it is immaterial when the same is issued. because its 
Sé rvice alone COMmMmMmMences the sult. 

Of course a voluntary appearance of a defendant is 
equivalent to a personal service of the summons upon 
him.* 

This is the law applicable to the State Courts of Wis- 
consin. 

By an act of Congress, approved June Ist, 1872 (Sec- 
tion 914 of R.S. of United States), it is provided : 

“The practice, pleadings and modes of proceeding 1D 
‘“elvil eases * * * shall conform, as near as may 
“be, to the practice, pleadings and forms and modes of 
“proceeding existing at the time in like causes in courts 
‘of record of the State within which such circult courts 
‘are held, any rule of Court to the contrary notwith- 
“standing.” 

By Sections 911 and 912 of R. 3S. of United States, all 
writs and process issuing from the courts of the United 
States shall be under seal of the eourt and shall be signed 

*Section 44 of Title 5 of the Code. 


Section 14 of Chapter 124 of Revised Statutes of 1858. 
Section 2643 of Revised Statutes of 1878. 


2] 


by the clerk and shall bear teste from the day of such 
issue. 

In order to conform the “practice” and “mode of pro- 
ceeding” in the United States Courts to the law of the 
State “as near as mniay be,” it has been held that a suiln- 
mons issued by the United States Court must still be under 
the seal of the court and signed by the clerk.* 

The form of the summons is different in the State and 
federal Courts, but to conform the “practice” and “mode 
of proceeding” “as near as may be’ to the State Courts, 
the Federal Courts must adopt the provision of the State 
law as to what constitutes a commencement of a suit. If 
that be so, a suit is commenced in the Federal Court since 
the act of Congress, approved June Ist, 1872, by the service 
of summons alone. 

In the case at bar, a summons was issued March 3. 
[875 (Record, pages 4 and 5), and attempted to be served 
on March 6, 1875 (Return of Marshal on page 6 of Record), 
by serving the city clerk and city treasurer. This alleged 
service was vacated (Order in Record, page 9), although it 
appeared (Affidavit of Marshal in Record, page 6), that at 
the time of the service of the summons there was no mayor 
or acting mayor of the City of Watertown, and had not 
been since kebruary 14, 1873. [It will be remembered 
that we have shown above, on page 15 of this brief, that 
since 1865, a summons could only be served on the City of 
Watertown by delivering a copy thereof tothe mavor of the 
city. We have further shown, on page 11 of this brief, that 
by the consolidated chartert of the ¢ ity of Watertown the 
mayor held his office, unless otherwise provided, until his 
successor was elected and qualified, but that in 1867, 

*Dwight vs. Merritt, 18 Blatchford, 305. 


+ Section 6 of Chapter 1 of Consolidated Charter (Chapter 233 
of Laws of Wisconsin for 1865 


by act of the legislature* it was provided that any city 


< 


officer could file with the city clerk his resignation in 
writing directed to the mayor, and that such resignation 
would take effect from the time of filing the same, and in 
1870, by an act of the legislature It Was provided that the 
mayor could resign by filing his resignation in writing 
with the city clerk directed to common council or the 
city clerk, and that such resignation should take effeet 
from the time of filing the same. 

Under these laws, as service could only be made upon 
the city by service upon the MAYOR, and. as the office of 
mayor was permitted to continue “vacant” and there was 
no Mayor or acting mayor of said city, no service of Ppro- 
cess was possible, and the service which was made upon 
the city treasurer and city clerk, although it gave notice 
to the city. was no legal service, and it was so held by the 
court In its decision. (Record, page 2.) 

To the Sate elfect is the decision of the Supreme 
Court of Wisconsin in the Robinson ecase,t where it is 
held that the mayor of the City of Watertown is the only 
othcer Upon whom service of process against the CILY Can 
legally be made and when there is a vacancy in the office 
and there is no president or presiding officer of the com- 
mon council, a service of process upon the chairman of 
the board of street commissioners and upon the city clerk 
will not be ood service as against the CILY 

We must admit, then, that this suit was’ Commenced 
by the attempted service of the summons on March 6th, 

*Section 1 of Chapter 61 of Private and Local Laws of Wis- 
consin for 1867. 

+ Section 5 of Chapter 163 of Private and Local Laws of Wis- 
consin for 1870. The legislature in 1871, as if there might be some. 
doubt as to the right and effect of a mayor's resignation, repeated 
the same provision as to resignation of mavor in Section 2 of 
Chapter 204 of the Private and Local Laws of Wisconsin for 1871. 


t City of Watertown against Robinson. 69 Wisconsin. 230. 
decided in 1887. 


IS75. Afterwards on June 26th, 1883, the original sum- 
mons dated March i I8s/3 Reeord. page O66) was again 
attempted to be served upon the City of Watertown “by 
“delivering il COPY thereof! Lo llenry Bieber, City Clerk. 
‘also a copy thereof to Charles Ht. Gardner, City Attorney, 
sand a copy thereof to Fred. Kusel. the last elected 
“(Chairman of the Board of Street Commissioners of said 
‘city, the office of mayor of said city being vacant, and there 
being no president of the Common Council nor presid- 

; Ing otticer thereof in office.” 
The defendant city appeared in this action on July 
l4th. 1883. so this action was commenced by that appear- 


anee of the C1LN 


ll. Statutes which shorten the period within which 
causes of action shall outlaw “‘are subject to the funda- 
“mental condition that a reasonable time, taking all 
' the circumstances into consideration, be given by 
“the new law for the commencement of an action be- 
‘' fore the bar takes effect.”’ 

None of the honds aja COUPOILS involved Wn the five Cuses 
would have been barred by the statute of limitation until 
the expiration of fwenty* years from the time when they 
respectivel) matured were it not for the law of March 9th, 
1872, which limited the time to six years, but permitted 


actions to be brought within a year from the date the act 


[It will be remembered that this act of March 9th, 
1S /2,14 was limited in its effect to municipal Londs and 
COUPONS and must be interpreted in connection with other 
legislative enactments in relation to municipalities and 
especially to such as provide for the service of process. 

We have shown above (page 15 of this brief) how, by 


the original charter of the City of Watertown, in existence 


*So held by this Court in Koshkonong vs. Burton, 104 U. S., 668. 
+ Chapter 53 of Laws of Wisconsin for 1872. 
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when these bonds and coupons were issued, suits could be 
commenced by the service of process upon the eily clerk 
OP Miayor, but since the consolidated charter of 1865 pro- 
cess could be served only upon the mayor alone. We 
have also shown (pages 11 to 14 of this brief), that the City 
of Watertown, as originally organized and even under the 
consolidated charter of 1865, was governed in the usual 
Way by a mayor and common council and that the presi- 
dent of he COnNION counell should. 1!) Case of any inabil- 
ity On the part of the mavyor, be the acting Mayor, and 
that the mayor and aldermen held over until their suc- 
cessors were elected and qualified, but by the laws of IS70 
and 1871 a provision was made for a “vacancy” in the 
ol{fiee of mayor and acting mayor by permitting the 
resignation of the Mayor and aldermen to take effect 
Immediately before the election or qualification of sue- 
cessors and permitted the city government to be managed 
by a part of the common council, less than a quorum 
under a hew hame, V1Z ; hoard of street commissioners. The 
law thus permitted ad Vacahey it the othees of * mayor ” and 
i acting mayor 7 

We must construe laws by their intention as it appears 
from their text and contemporaneous circumstances, and it 
must therefore have been the intention of the legislature 
that there should he such “ vacanci . and that the 
ordinary city government should, nevertheless. vo on. 

bv the facts alleged in) the amendments to the COT - 
plaint (Record, pages 70 and 71), and which are admitted 
by the plea of the statute of limitations, it appears how 
the City of Watertown acted under these provisions of law 
The city, its officers, agents, citizens and re S]- 
dents  sinee March Ist. Is 


the holders of these bonds and 


do. lave conspired 
together LO pre verl 


coupons from obtaining service of process, and with that 
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stitutional and void, as impairing the obligations of con 


u 
tracts, or must be construed according to the deeision of 
this Court in Koshkonong vs. Burton (104 U.S., 668 to 
O75), as above explained. The position of plaintiffs as to 
bonds and coupons maturing since Mareh Ist, 1873, is 


: ' 
even worse than as to such as matured betore that time 
them tO commence sult 
a ‘ } | 
These bonds and coupons would have outlawed in 


twenty years if the act of March 9th, 1872, had not been 


SIX Vea"¥rs If the old law were in force none of these 


m > } } } } 7 7 ae 
bonds or coupons would be barred. and under the decision 
s 
F P ] > * 7? ? , | ' 
Of Koshkonong Us Burton thev are ne outlawed in the 


six years provided for unless that Is a reasonable time, 


- 1] ] ] \V . 
TakIhe All Lie ( reumMsta mM ore mto consideration ¢ ave 
no hesitation nh ASSeTLINYG threat Ss] eCeaTs Wou by a Very 

} + ¢ , , 
lnreasonadtls oeeet iO] 1, cause OT actiol to outlaw when 
+} Pou ? + j ‘—-, f ? ’ , ? ] 11f , cy t | 
LTit riWws YU il —LAL Gili Del litted L full iTalnst Lilt 


‘ . , ; ’ ° 
(itv of \\ ATeTtOWN to. be COMMenced by SeCTVINY the Dro- 
e : 


cess Upon the mavor.and then the city, under the law, per- 


mittea the othee of mavor to remaln “vacant the entire 


<Ix years. <Any other interpretation of the laws would 
amount to this. You must commence your suits within 
six vears, but cannot commence a suit during the “vacancy 
in the othece of mavor, although that office should remain 


vacant during the éntire tim: 


Such laws do not permit us to bring suit at all. ‘They 
deprive us absolutely of the right to enforce the payment 
of our bonds and Coupons by suit, and if thats the eftect 
of the law of March 9th, 1872, there can be no other con- 


clusion than that such a law is unconstitutional and void 


rr 


as impairing the obligation of contracts, unless it be con- 


strued as allowing such additional] time for the commence- 
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4 ved r | r (TO \ rs itt Pog 2. iy (j. ft eT) thre Ore 
_ rl, tor ty , rd | ; } — } ee ; 
statute of limitations would be In foree which wot ld allow us 


’ ’ . , * 
tO commence Suits Upol the bonds and coupons within 


ad , 
twenty vears from the time when thev respectively ma- 


" t ‘ . | 
' } ] ( . } ] 
irred, and if thi ct of Marel t | IS72. is not to be de- 
; — = } ] _ ] oo ti ; | 
red Unconstitutional, then We must be allowe re 
} ° } } ] 
‘ i fy , ’ ‘ ’ Pray f ' ‘ i « ‘ aha > 
sonable LITiie LOT Trea purpose, and ad Treasonabl time. 
i 
, ‘ : , 
re cy The pecullar ¢ irec’ul mist imNces into conside ration which 
’ | ee 
i"; i i\ ~ (yh Te) }): f eX mT ¢ i * 1c \] ? lH) qT 1S, > 
} 47 ,] -- | 4 , : . . . ’ . 
might be the full period of twenty vears, or even longer. 
. : ‘ ‘ sf 
4a) | ] } } 
These suits at bar were commenced by the appearance 
* i 
iP 3 ] ] ] ” } . 
of defendant on July 14th, ISS3, and under our con- 
. . ’ 4 { P ? 
struction of the statutes ol HmMwtations no bond or a 
’ . } ; } , as 
: ‘ ob} ’ rier? '% : 1 " 1) ‘ > |; 7 4. 
COUpDOT! VhiIen has matured Silhee ’ 1 l4th. Sh).5, | he oOut- 
} } } } ' 
Mawed., his disposes of all thre bonds and most of thr 


coupons in suit. A few of the coupons did mature pre- 
; } 4ba } ? 
vious to these dates lhis brings us to the consideration 


of another proposition of law 


lil. Statutes which provide periods of lim tation, 
but prevent the service of process, must be so con- 
strued as to allow a reasonable time, taking all the cir- 
cumstances into consideration, for the commencement 
of suit after they cease to prevent the service. 


When these bonds and coupons were issued, they 
would outlaw at the « xpiration of twenty vears from the 


date of their maturity. and SUITS eould be commenced 
CTALNSt the CILV by st rving process Upon the ele rh ,Y Or mayor. 


and it Was made the duty of the eoune! LO hill a VaCancy\ 
: othe e ro i Oy + } ert rg uld it o rt | «cr ler hat 
In Office O: Mayor; the city could not get aiong under tha 


ct without a common council. By the consolidated 


<A 


* Koshkonong vrs. Burton. supra 
t+ Section 21 of chapter 45 of Private and Local Laws of Wis 


COTS T) for 1853 ‘ 


charter of 1865* service could only be made upon the 
mayor alone, and the laws of IS70 and 1871] provided that 
less than a quorum of the common council, without the 
mayor, might carry on the ordinary municipal affairs, 
and therefore allowed the ofhce of mayor to remain 
‘vacant,’ thus enabling the city to conduct its business 
and prevent the ~f rvice of process and the COMMeEnNCe- 
ment of SUITS, Which We have shown Was the practice 
and result of these provisions of law. 

The logical consequence of this state of affairs and 
what we hav argued above is that statutes which pro- 
vide wTlOds of limitation. but prevent the service of 
process, are to be construed as allowing a reasonabie time 
for the conimencement of suits alter the statutes them- 


selves eease to prevent the service of proce SS, 


IV. Statutes of limitations are interpreted by courts 
so as to accomplish the purpose for which they were 
enacted, and are suspended when the plaintiff, with- 
out any fault on his part, is prevented by law, injunc- 
tion, fraud or any state of facts from commencing his 
suit, and that, too, when the statute itself contains no 
such exception. 

“Statutes of limitation are vital to the welfare of 


society. They are found and approved in all systems of 


enlightened jurisprudence They promote repose bv 
giving security and stabilitv to human affairs. An im por- 
tant public policy hes at their foundation. They stimu- 
late to activity and punish neglect. While time is con- 
stantly destroving the evidence of rights they supply its 
place by ra presumption which renders proof unnecessary. 
Mere delay, extending to the limit prescribed, is itself a 
conclusive bar. The bane and antidote go together.”4 


* Chapter 9, section 8 of chapter 233 of Laws of Wisconsin fo 


ISGS. 
tJustice Swayne in Wood rs. Carpenter, 101 U. 8., 139. 
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In the case of Wnoy (Cleveland, 15 Wias., 245. the 
i] - +) ? 
Supreme Court of Wiseons nterpreted the following Wis 
4 P 
CONSIN S8tatute (>] ff mitations, W = [ound in Section 
1 >> > . ~ — 
iZod OI ¢ hap » of thi Rk. S. of 1849 No sult o1 proceed 
‘ 
| . . 
+ . sa ' 4 . 
Ing Tor the recovery oT land soid tor taxes, except 1n cases 
’ y 7 ; , S| 
where the taxeS fiave peen pala, Ol Lhe ial is redeemed. 
2 Raia oe ] tt, = 
as provided by law. shall be commenced within thre 
A 
vears from the time of recording the tax deee or sale. and 
not thereafter 
(‘hy if } 1) . ' ‘ ? | 1? } | ti 
hel , USTIC¢ INO] » San (At y Ai 2» bi’ Op Aii4Pil Ui Liye 
(‘ourt netrile thy Stott { ritations Iie first 
(Pca ft CULIS rues eer ‘ cA lt i {}i i bitct vill its 
(he ides that this Statute of Limitations must be construed 
} 41 } 
iS tO apply not OHLY to Ui OT}Y ij owner ot the fee. but 
4 } ] } > } > 
iso to the taxX-titie Clalman wna it 1t would protect 
s 
7. j ; ‘ . + } | " t 9° 
CPlLhner Olle Who Tada bee lth =POSSeSS10O >] at Mana JO! 
t } rey ‘ " 
}, ¢°*¢ \ ¢ 7. 
fle next diseusses tr lestion as to the application of 
2 
fhe stutute whe he PdCl TR GuueStioh rea ns unoccupied 
i t ; + +} * +'] ; 
t » ; ‘ » 7 , , ‘ , : i> v ' 
ahd COoOnSstriues thie WLULLe TO ore bhoatthne tax-btitie cilalmantl 
bv the reeording of his deed, gives notice to the world of his 
‘ , , ] ; } 
title. Which cannot beattacked except during the first three 
+ 
Years, and thehl onl P\ NOstiie possession OF Lhe original 
whner in fee. or by the Jatter bringing sult within the 
+] ; ] } ] ] } : ] } : 
three vears to have his deed declared void, tor anv reason 
7% | fo ’ ? ? 
Phe learned Chief lustice Loen qdiscussed what etiect 
' ay , \F » ctatnt ar , 
fraud would have on the 1 Inning oO} the statute, that 1s, if 
: , ; 
the orig inai owner were ke pt out of the possession of the 
< | 
| } ls for thy, ) i" . ry\ TITIGE , Tr] any | t | th 
cLiiGi (ji tibité VeHrs ? ‘17 Lice ()] biact tit Wile ihe] ‘ i¢ 
statute would run Qn this point, Dixon, C. J. (pages 
SF ah * . FS 1 -@ &. 
ZZ and ZO). SAYS 
1) ‘ "} r +}y\1 ry 17 1, ? Tore f ? dec } 
Nn Saying thiis MUCH i reference to former decisions 
a 
c } ! 17 
we do not, of course wish to be understood as saving that 
} , > 
¥ . + : 74% . ’ . '\ . 
there may nol Te circumstances undel bile h Lilé 
} } } ; } ’ hea mm! 
purchas r at the tax-salie may be pre ided from taking 
. | 
al ar . ry . ' | : ; 
advantage of the prot tion atforded bv the statut If 
] . ? f : , : . — 
1 to the titie O] his adversarv 
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provided for except “ In} cases where the taxes 


— paid or the lands rede emed as provide ( hy IAW 


fn Encking vs. Simmons, administrator, 28 Wis.,272, th 
complaint alleges that the plaintiff was the owner in fe 
and in possession of certain real estate, derived lis title 
from one Johan Gretman, and that Simmons, as admunis- 


trator of the estate of said (aretman. has advertised to se]] 


said real estate al public auction, and will sell it unless 
restrained. ‘The answer alleges that in 1868 Johan Gret- 


man died intestate, and that for about three years prior to 
his death he Was all Insane person, al d had Deel) confined 
in the poor house as an Insane person, and no guardian or 
committee was ever appointed for or over his property ; that 
while Gretman was so insane and confined, John Meggers, 
well knowing of his insanity and confinement, fraudulentl 
‘aused to be foreclosed by agavertisement the mortgaye 
upon the property executed by Gretman to said Meggers, 
and that this was done for the purpose of unlawfully and 
| 


frandulently obtaining tit 1e premises for the amount 
of the mortgage : that the property was worth. at least. 

. ° ’ > a tha the lojntift k F 1] 
foul times as mu Nn: that Li}é Poraitedl KRTCW all 
and was a party toit,and procured his title from Meggers 
Chief Justice Dixon, in delive ring thre opinion of the 
Court, decides, first, that the law of Wisconsin, in permit- 
ting foreclosure by advertisement, contalns no exception 
and must be so construed, and that, therefore, no excep- 
tion can be allowed on the ground of insanity. But 
upon the facts alleged in the answer, and proven upon 


a eed | 
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was suspended during the war. There was no such 


exception provided for in the Wisconsin Statute of Limita- 


LiONS, and It Was the question LO he passed Upon in the 
Supreme (court. ° 

Justice Cole, in delivering the opinion of the Court 
Says 

mi” aiporlane question wn this case is. whelher the plaintiff 
‘was prevente (f bi, the existence of civil war from bringing his 
“action in the courts of this State before the statute of limiuta- 
‘tions had run mpor if It isa fact found by the jury, that 
‘the plaintiffand his brother Ernst were residents of the 
“eity of New Orleans during the late war of the rebellion, 
‘and that they continued to reside in that elty during the 
" War. And the learned counsel contends that in CONDSe- 
—qguence of the residence of the plaintiff in that city, and 
‘his disability to sue, there should be deducted from the 
‘computation the period covered by the War up to August 
‘20, 1866, when the rebellion was declared to be com- 
‘ pletely suppressed and Peace restored by the proclama- 
“tion of the President of that date. On the other hand, . 
‘the counsel forthe defendant insists that the plaintiff can 
“claim no suspension of the statute of limitations beyond, 
“at the utmost, the 2nd day of April, 1863; and that, 
‘strictly, non-interecourse between New Orleans and the 
‘loyal States terminated on the 6th day of May, LS62, on 
‘the capture and occupation of the city by the United 
‘States army, at which time adverse possession under 
‘color of title began again to run against the plaintiff: 
The CONSEQUENCES of the war upon the plaintiff's right must 
‘he ascerlained and dete rmined. ft possible, from thre adjudica- 
‘fions of the supreni court of the United States, which we 
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“deem controlling upon the subject. 

l’nder the authorities, there is no room for doubt or 
argument as to the legal consequences which result from 
“astate of war upon all contracts and existing remedies, 
‘so far as the citizens of the belligerent countries are con- 
‘cerned. Mr. Justice Nelson,in the Prize Cases, states the 
“doctrine as follows: ‘The people of the two countries 
‘ became immediately the enemies of each other—all in- 
‘ tercourse, commercial or otherwise, between them unlaw- 
‘ful—all contracts existing at the commencement of the 
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‘war suspended, and all made during its existence 
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new assignecs in the action is secured onlv in the case of 
“removal bv the creditors that this case is without thi 
“ Statute of lim Pations, Upon Al equitable construction of! 
that SOALU LE Wi lle (>{ thre OPTION) 
that th yi ()] tt) “bLatutle of limitations must bi 
sustained jing satisfied that thr 
miaintifl I ete) brought himself Within 11) \ Ole 
of the exceptions which have been admitted to the 
statute of lien bablIONS nad rene ling Lio mclination LO mul- 
tiply those exceptions, they dispose of the case upon the 
second ground alo The eases which, though literally 


within the words of the statute. have been held to be 
without IIS SPIFTit, are those only in Which circumstances 
intervened which rendered it impossible, or inconsistent 
with known an: established principles, that a cause of] 
ld be revived by the renewal of the contract. 
or entoreed by a suit of law within the time preseribed 


The object of the law is to securethe individual from the 
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Clifford in Hanger vs. Abbott (6 Wallace, 532), on page 541, in these 


i 
| 
; 


1") 


appeal d that in November, 1823. suit was brought against 
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«a United States marshal in a State Court of 
money which he was ordered in June, 1817, in an Admiur- 
alty proceeding to pay over, and the defense was 
years’ statute of limitations. The question was whether the 
running of the statute of limitations was suspended pend- 
Ing an appeal from the order to the Supreme Court of 
the l nited States, which 1}) ISs19 affirme d the order of the 


‘ - Le 2. } ' . ‘ Saat 
( ourt. lt Wis he cd add Cdn Supreme (ourt ol] LLoulsiang 


that during the appeal no suit could be brought against 
the marshal. and for that reason during the appeal the 
statute of limitations was suspended, although no such 
exception was provided for in the statute. The Supreme 
(‘ourt of the United States aftirmed the decision of the 


lower court with these words “This Court perfectl 


accords 1n opinion with the Supreme Court of the State 


This 1s found in Hernandez against Montgomery, 2 


Martin, New Series, 422. 
Justice Porter, after stating facts and disposing of cer 
Lain questions of law which arose, said 
“The breach complained of here.took piace IT) June iS] fi 
‘and the suit was not commenced until November, 1825 
‘Six years had therefore elapsed, and if the statute should 
‘be found to run against the plaintiffs from the time the 
officer failed to do his duty, there is no doubt but the 
“present action is barred. We are satistied, however, that 
‘it did not. Its words are. that all suits must be com- 
*menced within six years after the right of action has 
“accrued. In the ease before US, the rights of all CON). 
‘cerned were suspended by the appeal; and no one could 
“have commenced an action, unti! their claim was recog- 


words: “ Exceptions not mentioned in the statute have sometimes 
‘been admitted and this Court held that the time which elapsed 


while certain prior proceedings were suspended by appeal should 


be deducted, as it appeared that the injured party in the mean 

“time had no right to demand his money, or to sue for the recovery 
of the same; and in view of these circumstances, the Court decided 
that his right of action had not accrued, 80 as to bar it. although 
not commenced within six years. 
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5 
‘sumption that claims are extinguished whenever they 
‘are not litigated in the proper forum within the pre- 
‘scribed period, and they take away all solid ground of 
‘complaint, because they rest on the negligence or laches 
‘of the party himself. Persons within the age of 21 
; years, | Wies COvErT, WOn COMPOS meets, Persolis Pp Pisolne (] 
‘or beyond the seas, were excepted out of the operation of 
“the third section of the act. and were allowed the same 
* period of time, after such disability was removed. Just 
‘exceptions, Indeed, are to be found In all such statutes, 
“but when examined it will appear that they were framed 
“to prevent injustice, and never to encourage laches or 
tO promote negligence. (Clases where the eourts of 


‘Justice are closed Wn consequence of insurrection or 
“rebellion, care hot within the express terms of any 
‘such exception. but the statute of limitations was 


“passed in 1625, more than a century before it came 
“to be understood that debts due LO alien enemies were 
“not subject to contiseation. 

“* Down to 1737, says Chancellor Kent, ‘the opin- 
“ion of jurists was in favor of the right to confiscate, and 
“many maintained that such debts were annulled by the 

‘declaration of war.’ 

‘ Regarding such debts as annulled by war, the law- 
‘makers of that date never thought of making provision 
‘for the collection of the same on the restoration of peace 
‘between the belligerents. Commerce and eivilization have 
“wrought great changes in the spirit of nations touching 
‘the conduct of war, and in respect to the principles of 
‘international law applicable to the subjeet . 


. . * 


‘ Tndividual debts, as a general remark, are no longer 
“the subject of confiscation, and the rule is universally 
‘admitted that, if not confiscated during the war, the 
“return of peace brings with it both the mght and the 
‘remedy. Total inability on the part of an enemy 
‘creditor to sustain any contract in the tribunals of the 
‘other belligerent exists during war, but the restoration 
‘of peace removes the disability, and Opens the doors ot 
“the courts. Absolute suspension of the right and prohibi- 
‘tion to exercise it exists during Wal by the law of nations, 
“and, if so, then it is clear that peace cannot bring with it 


“the remedy 1f the war is of much duration, unless it also 


SS ee eee 


~ 6p 
Be? 
‘| held t] ti) f +] tit t | tert 
t 4 net Liyul Live Oy) re] <e08 | Live ~ LLL Le (> ilthi j lLOrisS is 
, | ’ ] 
ilso suspended during the period, the creditor is pro 
bial 17 vs hyy t | , Lat } ; ! the twee md the F t 
ii} rrLet 2 Lid er Sil tit ¢ {>i | it W<«ti. cLiit Liat ‘iW (i 
. . } } } } 
" ; at — i . : . 
nations, from entorceine his claim Ni ither im@ches nol 
‘fraud ean }y Imputed In 6SUcChH A Case, And none o}T thre 
. 4) ) ' ' +} ? « TRV? rf Bae i : ; ’ 7 & 
reasons on Which tlie StLELU LE S JOUTMeEaA Can POSSLTDIN 
| 


‘apply, Hs the disability to sue becomes absolute b\ thie 
‘declaration of war. and is a conelusion of law. . 4 

The suspension of the remedy during war is so absolut 

that courts of rustice will not even grant “a cOmmMISSION 


to take testimonv in an enemys country. but when thie 


. } } 
reason for the Suspension ceases, the riehit LO pr secule 
raw ‘ wl th ‘ ‘f +} 63 f +} * 1\¢ ' ; } va / 
revives, and the fact that thre right nad vhweehn Suspended 
“constitutes no disability W hen the courts of Justice are 

} } } . | 

“Open, ana muages ana MWilnIsters O] Lil Sibi 
' ’ } | 
may OV law protect Nen from Wrong’ and yiocolence and 
distribute 1UuSt] e’ TO ail. Says Lord (OK ; Js said 4) he i 


time of peace, pul whi Nn, OV WVAaSION, surrection 


disturbed and stopped, so as the courts of justice be. as it 


were shut up «fF Sileitl feges tiuter a then itis said.to be 
. 
a) . . . } . —_ } , - F . : 
time of war: and avy described Lhe eonditions Dotti 
, + > «y ss | ? ' 
Ot Wal and Pt ce, f Lads cmphat WiiV. tilab ia man Is 
' 4s j wt } , P . 
disseized In time of peace and the adescent Is cas lt) time 
: f qr att hall nat taka au , + | ntry ‘ } - 
Ol War, tbllis Silalil hot K away the entry of the als- 
, } 3 47 
seizee, Which is a direet authoritv for the plaintitts in 


this cas 


‘Text writers usually say, on the authority of the old 
cases referred to, that the non-existence of courts, o1 
their being shut. is no answer to the bar of the statute of 
| if ] ? | { . + | ? + | ' } mY 
limitations, but iOwden says that things happening py 


‘an Invinelble necessity, though thev be against common 


ul’ 


.) 4 a fF DPorliam hall not he elrdicia | 
law, or an act of Parhament, shall not. be preyuaicia | 


| | + | | } 

Phat. therefore. to sav that the courts were shut. 18 a 
! . } ’ 

rood excuse Oi voucher or record exceptions hot 


mentioned mn the Statutes have sometimes been admitted. 


‘and this court held that the time which el: 1 while 
and this court held that the tii WibiChi ¢ apsea While 


“certain prior proceedings were suspended by appeal, 
’ } | ’ | "es Ye } ; 
should be deducted, as it appeared that the injured party 


. | . ’ } | } 
In the meantime had no rnght to demand his money, or 
to sue for the recovery of the same: and 1n view of those 


. i } } } Se : 
circumstances, the Court decide d that his mgeht of action 


‘*had not accrued SO as to bar it. although not com- 


this case st inds Upon much more solid reasons, as the 
= riaht LO sue Was SUSP nd bv th > BCES of the gyovernh- 
“ment, for which all the citizens are responsible. Lnless 
- the rule be s , baeN the citizens of a State Pitt pas their 


‘debts by entering Into an insurrection or rebellion avalnst 
| + 4 ] : ; 1. .* . 
‘the government of the Union, if they are able to close 


“the courts. and to successfully resist the laws. until the 


Dar oO} the statute becomes complete, which cannot for a 
“moment be admitted Peace restores the right and the 
Perit dy, ana as that cannot be if the limitation continues 
to run during the period the creditor is rendered incapa- 


ble to Sue it bec ssarily follows threat the operation Of the 
stutute 1S also sus pend d during the same perlod.- 


In the Protector. 0 Wallaee. 687. it appeared that oa 


resident of CW ork, filed a libel ag 


inst thre ship Pre 
\ decree dis 


missing the libel was pronounced in) December, 185%. 


1 ' ' ' , ! } 
tector lh tlie District Court tor Alabnmain. 


his deeree was athrmed in the Cireuit Court on April 5. 
ISG]. By the 22d section of the Judicary Act of 178!), 
cLS interpreted by the act of Mareh 3d, ISOS, appeals could 
be taken to this Court within five vears An appeal was 
taken to this Court on July 25, 1869, more than eight 
Vears after the date of the decree appr aled from. Motion 
was made in this Court by the respondent to dismiss the 
appeal on the ground that it was not brought within. the 
time allowed by law. 

This Court held that the appeal should not be = dis- 
niissed., because the time during which the C1\ | wal lasted 
should be excluded, and extended the doctrine of Hanger 
against Abbott so as to extend the time in which appeals 


eould be taken 


In Braun es. Sauerwein, 10 Wallace, 218, the question 


} 


cul issue WiiS whether the statute of limitations Was SUs- 
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suits 


a) ) 


‘brought by such citizens, to be excluded from the com- 
‘putation of the time tixed by statutes of limitation, 
‘within which only suits may be brought, and this 
“though the statutes contain no such exception. — In 
‘other words, it was held that the statutes of limitations adie. 
‘of the insurrectionary States were suspended while the 
‘courts in those States were closed by the war. Similar 
“decisions have been made in the State courts. They 
“all rest on the ground that the creditor has been 
‘disabled to sue, by a superior power, without 


"aly default of his OW), and, therefore, that none 
‘of the reasons which induced the enactment of the stat- 
‘utes apply to his case; that unless the statutes cease to 
~ Ful during the continuance of the supervening disability 
‘he is deprived of a portion of the time within which the 
‘law contemplated he might sue. 
“It seems, therefore, to be established that the running 
“of a statute of limitation may be suspended by causes 
‘not mentioned in the statute itself. Assuming, then, 
that the act of Congress did, for a time, stop the running 
‘of the Marvland statute against the plaintiff, the inquiry 
<> 


“remains, how long did the suspension continue? ‘To 
‘this there ean be but one answer. Manifestly, only SO ' 
‘long as he was prevented from suing by the act of 
‘Congress. ’ 


In / raate /f Nlhaorte XN a 1] ‘an UP ]/ Worl dere ; OS. the | “nited 


States sued Wiley upon his official bond. The cause of 


_—_— 
——— — oe 


action arose 10 1S6O, and suit was brought On the 15th of 
February, IS69. lhe defense was the six years statute of 


limitations. ‘The question al issue Was the same as in 


[Langer rs. Abbott. whether the statute of limitations was 


suspended in the States during the civil war. This Court 
held that it would follow the decision of Hanger 7s 
Abbott. and that during the eivil war the statute of limit- 


ations did not run 
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Mr. Justice Strong, in delivering the opinion of the 


ourt, says (page 513): 


“In Hanger vs. Abbott it was decided that the effect 


‘of the war was to suspend the running of statutes 
“of limitation, during its continuance, in, suits between 


° 


‘the inhabitants of the loval States and the inhabitants 


‘of those in rebellion. ‘The same doctrine was repeated 


. 
. 


In substance in the Protector. It would answer ro 


. good purpose to go behind the decisions and review the 
‘reasons upon which they are founded. We are still of 


©. 
° 


- 


. 


‘the opinion that they rest upon sound principjJe. But it 
‘is said those decisions only rule that the war suspended 
‘the statutes’ running against claims by one citizen upon 
‘another, and that they do not relate to claims of the 


government against its own e¢.t zens resident in rebel- 


‘lious States. ‘This may be conceded, but the same 
‘reasons which justify the applhcation of the rule to one 


a 


‘class of cases require its application to the other. True, 


‘the right of a citizen to sue during the continuance of 


- 


‘the war was suspended, while the right of the govern- 


‘ment remained unimpaired, But it is the loss of the 
‘ability to sue rather than the loss of the right that 
“stops the running of the statute. The inability 


- 


- 


‘may arise froma suspension of right, or from the closing 
‘of the courts, but whatever the original cause, the 


’ 


‘proximate and operative reason 1s that the claimant is 
ae deprived of the power to institute lis suit. Statutes of 


~ 


‘limitations are indeed statutes of repose. They are 


‘enacted upon the presumption that one having a well- 
‘founded claim will hot delay enforcing it beyond a 
‘reasonable time, 1f he has the power to sue, Such 
‘reasonable time is therefore detined and allowed. sut 
‘the basis of the presumption is gone whenever the 


© 


© 
- 


‘ability to resort _to the courts has been taken away. In 


such a case the ereditor has not the time within which 


‘to bring his suit that the statute contemplated he should 
‘have. Itis quite obvious that this is the case, as well 


° 
~ 


where the government is the creditor as where the 


‘creditor is a citizen of the government, and if, therefore, 


- 


‘the running of the statute is suspended in favor of the 


‘the citizen. with equal reason must it he 1D favor of the 
“citizen. with equal reason must it be in favor of the 
‘government. ‘There is also great force in the thought 
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Hernandez) so long as by law the plaintiff was prohibited 
from COTM ¢ neing his Sut because of the pendency of an 
appeal, although the Louisiana Statute cont.ins no such 
exception ; also that the Maryland Statute of Limitations 
(Braun vs. Sauerwein) was suspended by a suit against a 
collector of customs during the time the commencement 
of the sult Was prohibited Dy the provision of law that ho 
suit could be brought until an appeal and a decision by 
the commissioner of internal revenue, although the 
statute itself contained no such exception ; so long, also, as 
the commencement of the suit was stayed by injunction 


(Mattingly vs. Boyd), the statute of Virginia would be 


suspended, although the statute itself contained no such 


exception : also re) © long as the courts of Arkans is (Tlanger 


is, \ bbott) Were closed by the pendency of the elvil war 


the statute was suspended, although no such exception 


was provided for in the statute itself; also (the Protector) 
, 
the time for taking an appeal Is extended 1f on account of 


the civil war an appeal could not be perfected, although 


no exception was found in the statute to that effect Also 


Pa) 


In actions for 


fraud (Bailev vs. Glover). this court held 
that the statute began to run, not from the time when the 
fraud Wis Col :miuitted. but from its disc very, although no 


exception to that effect was found in the statute 


3. In other Courts and in other States. 
In Devereaux vs. City of Brownsville, 29 F 
porter, ¢42, it appeared that the City of Brownsville had 
incurred an obligation, and that the Legislature of Ten- 


nessee then revoked the charter of the elty, SO that the 


— ae 


city remained, during the pericd of the statute of limita- 
tions, without any legal existence, and then, after the 
statute of limitations had run, organized the city under 


> 


the name of a taxing district. Suit was brought against 
the hew corporation, and the def nse Was the statute of 
limitations. Judge Hammond held that the statute of 
limitations did not run so long as the plaintiff was un- 
able tO commence his suit because of the want of a 
corporation in existence which could be sued 

Judge Hammond, in delivering the opinion of the 
Court, savs (page 790 | 

“The next defense set up is that one of the judgments 
on . barred by the statute of limitations. if having been 
“more than ten years from the date of the judgme nt to 


' 


‘ 


‘the sulng out of this mandamus although other like 


. ‘ } . , 1 
“writs have issued in the meantime. If the time elapsed 
(4 ' > 4) ae ; aay ae 
between thre repeat of the eharte) and the reorganization 
“into a ‘taxing district, durin: 


’ . | 
wireh thie re Was tho orgvatli- 


‘ization to be sued, Lye excluded. the ren) years have not 
‘expired, and the bar has not attached We have ho 
‘hesitation in holding Liat 11 should be excluded, pre- 
‘cisely as the time occupied by our late war was excluded, 
‘and for precisely the Same reason. lf a State, with the 


‘deliberate and confessed Purpose of doing that, repeals 


“the charter of a municipal corporation to enable it to 
| 


‘evade or avold the writ of mandamus to enforces judg- 
| 


“ments against it, thereby disables the plaintiff from pro- 


. 


~ 


y 


‘ceeding 1 the Case, the time of disabrlity should not be 
‘computed mM the period of the statute of limitations. We 
are aware of the stringency of the rule that courts will 


‘not ingraft upon the statute exceptions growing out 


‘of mere equitable considerations of hardship or injus- 
“tice, and the only doubt we have is whether the plaint- 
‘ifls here are not put toa bill in equity to perpetually 


enjoin the defendant corporation Irom pleading the 


‘statute, aS one might be for relief against any fraudu- 


tal 
. 


- 


lent contrivance of a defendant tO arrest or delay the 


‘plaintiff 's proceedings against him. But since the act 
‘of arrest complained of here is that of the State its If, 


“by its own legislation, and through its paramount 
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“arose under the bankrupt act of 1867, which has a limita- 
“tion clause eimnbodied in its second section. That clause 
“ provides that no suit at law or in equity shall in any case 
‘be maintained, ete., ‘unless the same shall be brought 
“within two years from the time the cause of action 
‘accrued,’ ‘That is as broad as sweeping, and com pre- 
‘hensive as any statute of limitations can be made. It 
‘applied to suits both mn law and in equity ; it applies tO 
‘all classes of suits, and declares that no suit shall be 
‘maintained unless it be brought within two vears. The 
‘question arose whether, under that statute, courts would 


© 


~ 


‘create an exception in the case of concealed fraud. In 
‘an elaborate opinion by Mr. Justice Miller, the supreime 
‘court laid down the rule that this was an exception, not- 
‘withstanding the clear and comprehensive terms of the 
‘statute itself. The ground upon which these later 
‘rulings, is well stated in a sentenee which I will read 
‘from the case of U.S. vs. ‘Wiley. ll Wall., 513: 
“<«Statutes of limitations are indeed statutes of repose. 
“They are enacted upon the presumption that one hav- 
‘ing a well-founded claim will not delay enforeing it 
: beyond ad Ve asonable time if he has the pow? r to sue, 
‘Such reasonable time is, therefore, defined and allowed. 


J 


- But fhie hasis ot thie pire Sliadi yfhde he iS (Jesvile mdi never the ability 


“to resort to the courts has heen taken CU ty, In such a ease 
‘the creditor has not the time within which to bring his 
“suit that the statute contemplated he should have. I 
“think this ease falls within that doetrine. The right to 
* S21 WAS mwndoubte Ay suspended GUPLagd Alig pe ndeneyu at pro- 
sin CEC LIENS aE) hankpuple vy. a id rO SOY tliat ay Shartale continued tn) 
si Pelit. él ould fy, {0 SCLt fhat tlie plaintiff is ds rived ot his right 


“fo sue. without the stiolitest fault on his part. 


The statute 21 James, 1, c. 16, Sub-division 7, provides 
that if any person al the time the cause of action accrues 
shall be beyond the seas, then such person shall be at 
liberty LO bring the action within the time limited after 


he shall have returned from beyond the seas. 


Cee 


~~ 


— 
.> 


In ‘Townsend against Deacon, 2 Exchequer Reports, 
706, it appeared thata person entitled to bring the action 
died beyond the seas, where he had resided since the cause 
of action accrued. His executor brought the action 
within six years after his death. It was held that, 
although the statute contained no such exception, the 
executor could maintain the action within the period of 


limitation after the death of the person. 


The statute. 4 Anne. ec. 16. par 19. provides that “if 
~ any person against whom there , shall be 7 any 
“cause of action ” * shall be. at the time any such 
* Cause of sult or action, beyond the seas, that then such 
‘nerson shall be at liberty to bring the said action after 
“their return from beyond the seas,” within the period 
of limitations prescribed 

In Forbes Us, Smith. 1] exchequer Reports, 161, the 
question was whether under this Statute a sult could be 
brought after the period of limitation had run, but befor 
the defendant had returned from beyond the Seis. 

Pollock. C.. B.. in delivering the opinion, Says 

“We ought to put the same construction on the 4 

\nne, e. 16, s. 19, as has been put on the 21 Jac. 1. ¢. 16. 
‘Ss 7 and the COSe of ‘Townsend is Deacon certainly 
‘“ ustihes a departure from the. strict language of the 


‘statute, because if an action may be brought by the 


“ personal representative of a person who has never re- 


‘turned from abroad. if follows 1) this CHsSe that. although 


‘the defendant has never returned. he is liable to be sued. 
‘vel that is inconsistent with the notion that the 4 Anne. 


* lb, s. iv. o1Vves a new cause of action Ol) the defend.- 


“ants return. No doubt the argument of Mr. Quain is, 


t 


‘as to the letter. perfectly correct: and if the stutute is 


y” 


it) 


‘be construed without reference to the sub-ect-matter or 


6) 


‘other statutes and decisions, and without regard to the 
“construction which should be given to it in order to 
‘make it consistent with law and common sense, his argu- 
“ment ought to prevail. If the mere language is to be 
“taken without reference to its meaning and general in- 
‘tention, it would certainly seem as if the being at liberty 
‘to bring an action after the defendant’s return was in- 
“consistent with the power to bring it before his return. 
‘* * * "The construction of the statute which | adopt 
‘is this: The plaintiff shall have, for the purpose of 
‘sult, any time not exceeding six years from the return of 
‘the defendant to this country; but if he chooses to sue 
‘the defendant before his return, he may take that 
“course.” 


. 


on 


The statutes of limitations of the different States, par- 
ticularly New York, Massachusetts and Wisconsin, contain 
this provision : 

“Tf, when the cause of action shall accrue against any 
“person, he shall be out of the State, such action may be 
“commenced within the times herein respectively limited, 
“ afte r thre relurn ot such (7 pre rSOV, nto thas State.”’ 


This statute, if construed by its language alone, would 
apply only to residents who were absent when the cause 
of action accrued and not to non-residents who were out 
of the State when the cause of action acerued and _ after- 
wards removed into the State. If the statute were thus 
literally construed, an absent non-resident would have a 
great advantage over an absent resident, because the 
statute would not be suspended during his absence, so 
that to avoid this injustice, the courts of last resort in 
Massachusetts, New York and Wisconsin have construed 
this statute to apply to non-residents as well as residents. 


Ruggles vs, Keeler, 35 Johnson, 263, 


mee 


~=> 


‘yi 


Fowler vs. Hunt. 10 Johnson. 464. 
Belton vs. Babson, 6 Allen, 322-324. 
W hiteomb against Keator, 59 Wisconsin, 609. 


Parker vs. Kelly, 61 Wis., 552. 


The statutes of many States contain this provision : 

“If after a cause of action shall accrue against any 
‘person, he shall depart from and veside out of this State. 
“the time of his absence should not be deemed or taken 
“as any part of the time limited for the commencement 
“of such action.” 

A literal construction of this statute would be that the 
running of the statute of limitations would be sus- 
pended when the debtor was both absent and resided out 
of the State and would not be suspended if he leave a 
residence within the State, although absent. This con- 
struction might work injustice because a debtor might 
retain his residence in the State and be absent the entire 
period of limitation and yet his residence not be such as 
would entitle a creditor to commence suit against him in 
his absence by leaving the process at his residence (last and 
usual place of abode). In order to prevent this injustice, 
the courts have refused to construe this statute in a litera] 
manner, but hold the statute as suspended unless the 
absent debtor leave such a residence within the State so 
that process can be served upon him by leaving the pro- 
cess at such residence. 

Hackett vs. Kendall, 28 Vermont, 275. 
Ward vs. Cole, 32 New Hampshire, 452. 


Penley vs. Waterhouse, 1 lowa, 498. 


oe 


Hs 
[lodges Us. Jones, 1% N. W., Rept., 67D (lowa). 
Wood on Limitations, par. 244, 2405. 
_ 
[In many States the statutes provide that if an injunc- 

tion prevents the bringing of an action, the running of 
the statute of limitations is suspended so long as the 
Injunction continues. Many States, however, do not have 
this provision of law, and the question arose, what would 
be the plaintiffs remedy if he were prevented by an 
Injunction from commencing his suit until after the 
statute of limitations had run? and it was held that courts 
of equity would enjoin the party who had procured the 
Injunction from setting up the defense of the statute of i 
limitations. Courts thus made an exception to the statute 
of limitations when the statute itself did not contain the 
same. 

Barker vs. Millard, 16 Wend. (N. Y.), 572. 

Robertson vs. Alford. 13 Smedes & Marshall. 509. 

Ingraham vs. Regan, 23 Miss., 213 

Rice vs. Lawan, 2 Bibb. (Kyy.), 149. 

Doughty MS Doughty, iO N. J. lq. D4, . 

Chemical Nat. Bank vs. Kishnell, 32 Fed. Rept., 

24 
Norris vs. Haggins, 28 id., 282. 
Wood on Limitations. par. 243. 
es 


in. 


69 

In New York disputes arose in reference to the title in 
lands in Onondaga County, and the legislature passed aa e| 
act whereby commissioners were appointed to adjust the 
titles. The award of the commiussion¢e rs was to be final 
unless the party aggrieved, within three years after the 
award, brought his suit to recover the land. Neither party 
could bring ejectment under other laws of New York until 
the other party went into possession, and, although the 
Statute provided that the award should be final unless 
the aggrieved party, within three vears after the award, 
brought his suit to recover the land. that this statute of 
limitations did not commence to run until the other party 
was in possession of the land, thus making clearly the 

exception to the statute which was not found therein 

Jackson 7s. Huntley, 5 Johnson Repts., 65 


Jackson Us. Mekee, S Johnson Repts., 429. 


In Planters’ Bank against Bank of Alexandria, 10 Gill 
WV Jolinson, 346, it appeared that the Legislature of Mary- 
land revoked the charter of the defendant bank and after- 
wards restored it Held, that the time within which the 
charter of the defendant bank was revoked could not be 
counted as a part of the period of the statute of limita- 
tions, because during that period the defendant bank could 
not be sued, although ho such exception was found in 


the Marvland statute of limitations 


70 


In Bradford, administrator, against M’Lemore, 3 Yer- 
ger, 318, it appeared that by the statute of Tennessee, 
actions for claims against the deceased had to be com- 
menced against the administrator within two years after 
an administrator had qualified. No exception was made 
by the statute in reference to claims not due, but still it 
was held that the two years began to run upon claims not 
due at the time the administrator qualified, began to 
run from the date of the maturity of the claim. Chief 
Justice Catron, in delivering the opinion of the Court, 
said that the bar of the statute would not commence to 
run until there was a person capable of suing and a 


person who could be sued. 


[In South Carolina and Mississippi it was provided by 
statute that no suit could be brought against an admunis- 
trator until a olven period after the death of the intestate. 
The statutes contain d ho pro\ ision that this period during 
which a commencement of suits was prohibited should 
be excluded from the ealeulation of the period within 
which suits could be brought under the general statutes of 
limitations. Notwithstanding that faet, the courts in those 
States held that the period during which the commence- 
ment of suits was prohibited should not be included in 
the calculation. 

“Where the disability grows out of some _ positive 
“statutory provision, it seems but right to exclude the 
“time during which sueh temporary disability continues 
“from the computation. ‘To authorize the application of 
“the statute there must be an existing cause of action.a 
“party to sue and one liable to be sued.” 


i] 


Dowell vs. Webcr. 2 Smedes & Marshall. 452. 
Moses vs. Richard. 2 Nott & McCord, 259. 


V. Fhe commencement of the action having been 
stayed by a statutory prohibition, the time of the con- 
tinuance of the prohibition shall not be a part of the 
time limited for the commencement of the action. It is 
¢o enacted in Section 4236 of R. S. of Wisconsin for 
i878." 

Since the consolidated charter of 1865 a suit could 
only be commenced against the City of Watertown by 
serving process Upon lS mayor, and up 1870 and 187] 
there could be no vacancy in the office of mayor, because 
a mayor held his office until his suecessor was elected and 
qualified, but since it was provided by law that the mayor 
could resign his office and that his resignation would take 
eflect from the time he filed the Salhe with the eity clerk. 
the legislature intended to allow and _ provided for a 
“vacancy” in the office of mayor. ‘The law, by per- 


mitting a “vacancy” in the office of mayor, ipso facto 


prohibited during such vacancy the commencement of 
suits, because no suit could be commenced against the city 
so long as the office of mayor was vacant, as process must 
be served upon the mayor. So long, then, as the office of 
mayor remains “vacant” no suit can be commenced 
against the city. The law permitting a vacancy in the 
oftice of mayor, absolutely prohibits the commencement of 
suits so long as such vacancy continues. During such 
legal prohibition of the commencement of sults, the statute 


*A similar provision is found in Section 33 of Chapter 138 of 
the Revised Statutes of Wisconsin for 1858. 


— I 
~~ 


of limitations does not run. ‘This is provided for in our 


statute of Limitations 


‘Section 4256 of the Revised Statutes of 1878S provides : 


“When the commencement of an action shall be 


. stayed by Statutory prohibition, the time of 
“the continuance of the prohibition shall not 


‘be part of the time limited for the commencement of the 
action.” 
‘To the same ettect Section 33 of Chapter 138 of the 
Revised Statutes of Wisconsin for 1858. 
This is virtually what is decided without such a statute in 
Hopkirk vs. Bell, $ Cranch.. 454. 
Montgomery vs. Hernandez, 12 Wheaton, 129. 


Braun vs. Sauerwein. 10 Wallace. 218. 


If the time of the continuance of the prohibition shall 
not be part of the time limited for the commencement of 
the action. then under the allegations of the complaint 
such prohibition has continued since March Ist, 1873,and 
not one of this bonds or coupons declared upon are Out- 


lawed. 


Vi. The defendant City of Watertown is estopped 
by its own conduct from taking advantage of the 
statute of limitations, as it will not be allowed to take 
advantage of its own wrong. 


If Is wel] settl d by authority that a promise not to 


aval ones self of the statute ot limitations. if founded 


*New York has the same provision in its statutes. Section 406 
of the Code of Civil Procedure. In Brelim rs. City of New York, 
104 N. ¥., 187, the cause of action arose December 4th, 1871. which 
would have been outlawed on December 4th, 1877. On November 
17th, 1877, plaintiff presented his claim to the comptroller of the 
eitv for allowance and began suit on December 18th, 1877. Defense 


\ 


upon a good consideration, will prevent a party taking 
advantage of the statute of limitations. 

Randon vs. Toby, 11 Howard, 517. 
and the many cases cited in section 76, page 131, notes 2 
and 3 of Wood on Limitations. 

As expressed by Mr. Justice Grier in delivering the 
opinion of the Court in Randon vs. Toby, referring to the 
agreement, “that no advantage should be taken or any 
‘‘nlea of the statute of limitations be made to avoid the 
‘payment of the notes (page 519), it operated by way of 
o estoppel in pais to a defense under the statute of limita- 
“tions; otherwise the defendant would gain the advantage 
‘by lis own fraud or put the plaintiff to an action on the 
“agreement. ()n one or the other of these principles the 
i doctrine of estoppel has its foundation. ‘The plea of the 
‘statute is a breach of the agreement and to avoid circu- 
“ity of action it may be set up in avoidance of the plea.” 

If by contract a party can agree not to take advantage 
of the statute of limitations, so also by fraudulent conduet 
Can a party so act as to contain in the conduct itself an 
implied promise not to take advantage of the statute of 
limitations. This is an elementary principle recognized 
under many different state of facts as in the many cases at 
law where a party waives a tort and sues upon an implied 
contract. ‘This principle is recognized in Wiseonsin as 
applying tO periods of limitation. 

In Killips vs. The Putnam Fire Insurance Company, 
28 Wis., 472, the usual one-year limitation clause found 
in policies of insurance was the defense in the action and 
it was held by the Supreme Court of Wisconsin, that 
when the insurance company, by any act or omission, 


induced the assured tosuspend for a time the performance 


was the statute of limitations, but as the charter of the city pro- 
hibited the commencement of suit until thirty days after such pre- 
sentation. it was held that the running of the statute oi ilmitations 
was suspended during those thirty days under Section 406 of the 
Code. aud that therefore the action was not barred. 


‘4 


of acts required on his part after a loss, such time should 
not be reckoned as a part of the period to which the right 
of action is limited. 

Mr. Justice Lyon, in delivering the opinion of the 


Court, says: 

“Tt does not seem to require much argument to dem- 
‘onstrate that if, by any act or omission of the responsible 
‘ officers and agents of the defendant, the plaintiff should 
“be induced to suspend action in the premises for a given 
“time, such time should not be deemed a part of the 
“twelve months to which his right of action is limited 
‘by the original contract. To hold otherwise would be, 
‘In many cases, to allow a person to take advantage of his 
‘own wrong. Cases may readily be supposed where, by 
“delays in passing upon the sufficiency of proofs of loss, 
‘in investigating losses, or In replying to communications 
“by general objections to proofs, refusing to specify 
“wherein they are defective, and thus compelling the 
“claimant to grope his way in the dark, and find out as 
“best he may wherein he has come short of fulfilling the 
‘requirements of his policy, and, by many other means, 
“the agents and officers of an insurance company might, 
‘without committing any act which the law would adjudge 
“fraudulent, so embarrass the claimant that he would be 
‘entirely unable to make satisfactory proofs of his loss 
“within the time which his contract gives him for that 
“purpose, and yet be entirely free from any laches 
“whatever. ‘The idea that the remedy on the policy may 
‘be lost under such circumstances is not to be entertained 
‘fora moment. Theplainest principles of justice demand 
“that the time thus lost by the plaintiff, without 
“any fault on his part, but through the fault of the 
‘defendant, should be added to the time within which 
“they contracted in the first instance that the action 
‘should be commenced and the p-aintiff be not barred of 
“lis remedy on the policy until such additional time has 
“expired.” 

This ease has been followed and approved by numer- 
ous adjudications of the Supreme Court of Wisconsin. 

See also Black vs. Winnesheik Insurance Com- 
pany, 31 Wis., 74. 


In Andrae against Red field. QS | S.. Pape yw AWN the 


question at issue was whether the defendant could take 
advantage of the statute of limitations, it being claimed 
by the plaintiff that defendant’s fraudulent conduct had 
induced him to delay bringing suit until the statute of 
limitations had run lt does not seem to be questioned in 
the decision as rendered but that such conduct would pre- 
vent the defendant taking advantage of the statute of 
limitations. ‘The court was divided, not uy 
tion of law, but whether upon the facts the defendant had 
been guilty of any fraud. 

[f this principle of law by correct. the City of W ate 
town has either by its conduct waived the right to take 
advantage of the statute of limitations, or is. estopped 
'rom taking advantage of it. This conduct has consisted, 
as we have shown above, of making use of the many 
fraudulent devices alleged in the amendments to the 
complaint, so as to avoid the service of the process, and 
the Court ust hold that Dy using such fraudul: nt devices 
LO avoid the service of proce ss that the CILY has estopped 
itself from, or has Walved the advantage of, the statute of 


limitations, as it cannot take advantage of its own wrong 


CONCLUSION. 


In LS67 Rees, a eitizen of [llinois, recovered LWOo 
judgments against the City of Watertown on municipal 
bonds. In 1868 he procured a peremptory writ of man- 
damus directing the City of Watertown to levy and collect 
a tax upon the taxable property of the city to pay the 
judgment, but before the writ could be served a majority 
of the members of the common council resigned their 
offices. In 1869 another writ of mandamus was issued to 


the new board of aldermen. which writ was served on all 


ihe alderme »except one Llolger NO steps were taken 


2 


Cc 


to comply with the requisition O| the writ. and certain of 


the aldermen thereupon resigned their offices, leaving im 


office a quorum, including Holger. ‘The Court then made 
an order that the aldermen should at once levy and collect 
a tax, but before the order could be served on Holger he 
resioned his office, and again the board Was without a 
quorum. [In 1870 Reés obtained a third writ of manda- 
mus, which resulted as the former ones had done, and by 
the same means on the part of the officers of the city. 
\ special election Wiis ordered to be held LO fil] the 
vacancies O] the aldermen SO resloning, but no votes were 
cast except three in one ward, and the person for whom 
they were cast refused to qualify. Rees then filed a bil 
In equity setting forth the above facts, and that his judg- 
ments had not been paid. ‘The bill set forth certain acts 
of the legislature which, it was alleged, were intended to aid 
the city in evading the payment of its debts, and which 
had had that effect. The bill was filed against about fifty 
citizens and tax-payers of the City of Watertown, and 
prayed that the court should subject the taxable property 
of the city to the payment of the judgments, and that the 
marshal of the district might be empowered to seize and 
sell so much of the property of the citizens as might be 
necessary. 

The case Was carried LO this Court on certificate of 
divided opinion. This Court * was also divided in 
opinion, the majority of the Court being of the opinion, 
however, that the bill in equity could not be maintained 
because there was an adequate remedy at law. 

Mr. Justice Hunt, in delivering the opinion of the 


Court (pages 124 and 125), says 


* Rees against The City of Watertown, 19 Wallace, 107. 


it 


w 


. 


| eae > 


Pw 


“Tt is conceded, and the authorities are too #Hbundent 


‘to admit a question, that there is no chancerv juvisdtetion 
‘where there is an adequate remedy at law The writ of 


“ mandamus is, no doubt, the regula remedy lh a Case 


‘like the present, and ordinarily it is ade 
‘sults are satisfactory. The plaintiff all 
‘the present case, that he has issued ponte 
ee oceasions: that by means of the aid afforded 


uate and its re- 
s however, in 
Writon three 


' 

; 

s 
‘f 
= 


by the legislature and . V the devices and contrivances 


< get forth in the bill. the writs have been fruitless : that. 


in fact. t they afl fford | him no remedy The remedy iS in 
‘law and in theory adeg ite and perfect. The diffieulty 


~ 


- 


“ selves such, who resisted t 


‘is in cnc. The want of a remedy and the 
‘inability to obtain the fruits of a remedy are quite dis- 
‘tinct, and yet they are confounded in the present pro- 
‘ ceeding. To illustrate the writ of habere facias Ppos- 


} 


SESS] ione ae is the eST: iblish ed I’¢ medy LO obtain the fruits of 


‘a judgment for the plaintiff in ejectment. It is a full, 

‘adequate, and complete remedy. Not many years since 

‘there existed 1n) Centi ral New York combinations of Sset- 

‘tlers and tenants, disguised as Indians, and calling them- 
} 


le execu tion of this process in 


“their counties. and so effectually that f for Some years ho 


‘landlord could gain possession of 


is lund. There was 


~-_ pertect remedy ul law, but through fraud. violence. or 


rn remained as before. It was the case ofl 
revolution. The courts of law lost no power, the eourt 
of chancery gained none. The present ¢ ise stands upon 
‘the Sime pr Ine Iple. The legal rene hy is a lequal ( ane d com- 
‘ plete, and fame aitd thre lau must perfect US Cree UELON. ' 


‘erime its execution was prevented. It will hardly be 
“argued that this state of things gave authority to invoke 
™ the extraordinary aid of a court of chancery. The en- 


“forcement of the legal remedies was temporarily sus- 
“pended by means of illegal violence, but the remedies 


f a miniature 


‘Entertaining the opinion that the plaintiff has been 


“unreasonably obstructed be Ab pursuit of his legal reme- 
‘dies, we should be quite willing to give him the aid re- 
‘quested if the law pe rmitted it. We cannot, however, 


find authority for SO doing. and we acg ulesce iD the CON)- 


‘elusion of the Court below that the bill must be 
‘ dismissed.” 


In the ease at bar. we claim the enforcement of our 


18 


legal remedies was temporarily suspended by means of 
illegal violence and that the remedies remain as _ before. 
[t was a case of miniature revolution. If the position 
taken by defendant in error be correct, “time and the law” 
have permitted the City of Watertown to illegally repudi- 
ate its honest debts. This Court says that our legal remedy 
has been adequate and complete, and the time and the law must 
perfect its execution. We have waited a long time, and we 
how app al to the law to perfect ats execution. 
Respectfully submitted, 
GEORGE P. MILLER, 
Of Counsel for Plaintiffs. 
FINCHES, LYNDE & MILLER, 
Plaintiffs Attorneys. 
January 1, 1889. 
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tr the eauses otf action stated ln sald amended 


eS ay" we. .. } _ 

“OTL | lalnt accrued Withih the SIX Vears Lex! hefore the 
; 4 ’ ‘* . ° " 

aid 19th day of June. LSS83,. nor on nor sinee the day 


and yeal last aforesaid: that on or after and not betore 


ie said 19th day of June, 1885, the summons herein 


y , 


ast aboved mentioned was first delivered to the United 


ich 


tates Marshal ror service or to he served (1) this De- 


} , . he : : i ‘ ; 
ered to such marshal orto any ofheer or person tor ser- 


~ ] a ” | 's ts : 
ice or to be served on this Defendant or otherwise be- 


‘ 


‘re said 19th dav of June, 1883; and 


6 
sald action nor @ny of the causes of action in sald 
amended complaint stated, nor any part thereof, accrued 
within six years before the commencement of this, the 
above-entitled action, and threat the sald action was hot 
commenced before the said Sih day of June, A. |). 
1883, nor was it commenced within thesix years limited 
by law for the commencement thereof after the same 
accrued, and is barred, the wholethereof, by the statutes 
of limitations of the State of Wiseonsin; that as to all 
the bonds, interest warrants, and coupons, deseribed im 
said amen dl complaint, and as to eneh ana every ohne 
of si il bonds, interest warrants, and COUPONS the said 
Defendant saith and avers that each and all of sail 
several causes of aet yy) LN) srl amended complaint 


stated, did not nor did any or either of them acerue there- 


; . | — ' ; : . — i ae | . , . “ 
(>1) vithin The SLX. y IPS HNeXI Hef re Thr CODIMeECNCeMeTi 
: a } os ] =" } | } ! 
Of This action, and that This sailed aetion ane the whole 
‘ | ‘ } ‘ “f ae »y*s) _ } ve LK. + | t , + { Ds setae 
tL tit ‘VvYer\ pmeart thi rCUL IS Pari ec ry til SbLELELLe Col 2ilhhd 


tations of the State of Wiseonsin. 
GEORGE W. BIRD. 
DANIEL HALL. 


Defendant’s Attorneys. 


To this plea the Plainti.fs interposed their demur- 
rer as follows, to-wit: Fol. 106. 

“Now CONE the ab Ve LAN «| Plaintiffs. by hinele S, 
Lynde & Miller, their attorneys, and demur to the de- 
fense in the Defendant's amended answer contained, 
to-wit, tothe defense of the statute of limitations, for 
the reason that it appears upon the face thereof that it 
does not state facts sufficient to constitute a defense. 

FINCHES, LYNDE & MILLER. 


Plainti Is Attorneys. 


June term, L884, August 27, the demurrer was over- 


ruled and Plaintiffs given 20 Gays in which to amend, 


i 
Fol. 107, and judgment ordered in case of default, for 
Defendant. Within the 20 days the Plaintiff served an- 
other amended complaint on Defendant's attorneys. 
Sept. 11, 1534, and withdrew it Sept. 15, 1884, Fol. 10s, 
as Geo. W. Bird’s afiidavit shows. At Fol. 108-9-10, are 
the affidavit, notice and proeeeding to the entry of 
judgment. At Fol. 111, 1s the final judgment, which 
shows that the issue on the demurrer was duly tried and 


decision thereon made at same June term, 1884. 


ARGUMENT: 

It will be seen by the foregoing statement that the 
obvious purpose of the Plaiutiffs, in serving and filing 
their amended e mo plaiut, as set out, wasit possible, to 
take their case out of the statute of limitations, plead in 
bar. But their amended pleading, in addition to all its 
other defects, comes manifestly short of their object. it 
did not cover the period prior to March 1, 1873, in which 
all their causes of action had not only accrued and the 
statute of limitations commenced to run, bat in which. 
on most all of them, had been running a very loug time. 

That when the statute of limitations, as here, has 
+ ymmenced to Ten, it will not StOp, 1S Aas well] settled fi 
proposition of law as ean be found That the statute 
under which this defense is made, is valid, is a_ part of 
the established law of this Court, Koshkonong vs. Bur- 
ton. 104, U. S. 6638; and that having commenced to run 
it does not Stop, MeDonald vs. Hovey, 110, U.S. 619. 
Hogan vs. Kurtz, 94 id. 773, Harris vs. MeGovern 99 id, 
161, Sams. Admx. vs. Stein, et. al. 53 Wis. 569, fully 
confirm. 

In Wood on Limitation of Actions, the author’s 
statement of the law applicable to this ease, See. 6, is: 


“One of the most important and universal rules, (which 


is not, however, without exception ) is, that time, when it 


has Once commenced to ran in aby Case, will not cease 
tO do SO by reason OL Lb SUDS«* pueni eveblt whieh is not 
within the SAVING of the st itute. 

Note I then cit S HumMmerous authorities 1D SUP] ort 
of this proposition. The exception above referred to, 


we believe, is, that 1p a period of war, as the Courts are 


to them. Adgar vs. Alston. 15 Wal. 555. 


We belreve that this rule of law. here invoked. fully 


DANIELLE HALL and GEO. W. BIRD. 


Attorneys for Defendant in Error. 
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FIN, Executors of WILLIAM 8S. PIERSON, Deceased, 
Plaintiffs in Error, 


vs. 


THE CITY OF WATERTOWN, Defendant in Error. 


ae 


REPLY 10 DEFENDANT'S BRIEF. 
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IN THE 


Supreme Court of the United States. 


QcTOBER Tren. ISSS8 


Rurus BP. Spantpine. Sawer. H | 
ALLEN, Epwin P. Dexter. BEN 
Net?T R. ALLEN AND HeRMAN R 


Corrin, EXECUTORS OF WILLIAM | 
No. 200 ALso Nos 


lJ/, 198, 199 


S. Prerson, DECEASED. 


Plaintifts in Error. 
IND VOO 


THe City or WATERTOWN. 


Defendant in Error 


REPLY TO DEFENDANT’S BRIEF. 
| 


The defendant Ih error has argued cases numbered 19; 


148, 199, 200 and 201 under the title of mumber 197. but 


plaintiffs in error have argued the same under the title of 
number 200. 


|. Defendant's citation of overruled cases. 
rom pages 8S to 29 of the defendant’s brief we have a 
long list of authorities which are claimed to show that the 


facts alleged in the amended complaint do not suspend the 


running of the statute of limitations. ‘The most of them 


are overruled cases and must have been cited by the learned 
counsel through oversight! 

There was a conflict of authority in the courts of this 
country, as well as in England, as to what effect the fradu- 
lent concealment by the defendant of the cause of action would 
have upon the statute of limitations. There are many 
authorities on both sides of this question, and defendant’s 
counsel have taken pains to cite, as supporting the proposi- 
tion of law enunciated by them, those cases in England and 
in this country which hold that an action at law for fraud 
is outlawed al the expiration of the period of limitation. al- 
though the defendant has concealed the facts constituting 
the fraud during the entire period of limitation. If this 
question had not been set at rest, as far as this Court 
Is concerned, by the case of Bailey US, Glover, 2] Wallace. 
348, the citation of these cases might be justified. It was 
held in that case, after reviewing the authorities, that the 
statute of limitation only began to run from the discovery by 
the plaintiff of the facts constituting the fraud and not from 
the time when the fraud was committed, although the statute 
was silent upon the whole subject. This is also the law in 
Wisconsin. See necking vs. Simmons, 28 Wis., 272. 

The following cases, cited by defendant in error in its 
brief, are decisions to the effect that the statue begins to run 
when the fraud is in fact committed, although the facts con- 
stituting the fraud may have been concealed by the defend- 
ant during the period of limitation, and all which cases are, 
as far as this Court and the Supreme Court of Wisconsin are 
concerned, overruled cases. They are as follows :— 

HLunter vs. ¢ ribbon, | Hlurlstone NX Norman. boy. 
[Imperial Gras Light & Coke Co. vs. London Gas 


Light Co.. 10 Exe., 39. 


['. S. vs. Maillard. 4 Benedict, 459 
The Sam Shek, 2 Curtis, 480 


Coke vs. McGinnis, Martin & Yerger (Tenn.), 361. 


ae aha 
Peck vs. Buek, 59 Tenn., 7] 
York vs. Bright, 4 Humph 
Stile vs. Berry, 1 Hall, 296 
Somerset Co. vs Veghte, 14N. J. Law, 509 
Callis us. Waddy, 2 Mumf. (Va.), 511. 
Were pS. kee. LQ ( Yhio. 1459. 
Smith vs. Bishop, 9 Vt. 110 
Clark vs. Reeder, 1 Spears (S. C.), 398 
Troup vs. Executors of Smith, 20 John, 33. 
Leonard "'S. Pitne VY. D Wend.. 30 
Allen vs. Mills, 17 Wend., 202. 
Humbert vs. Trinity Church, 24 Wend., 587. 

Many of these cases this Court, in Bailey vs. Glover, supra, 
expressly refused to follow, to-wit 

Imperial Gas Light & Coke Co. vs. London Gas 
Light Co., 10 Exe., 39. 

York vs. Bright, 4 Humph. 

Stile vs. Berry, 1 Hill, 296 

Callis ws. Waddy, 2 Munf. (Va.). 511. 

Troup vs. Executors of Smith, 20 John, 33. 

This iS. however. not all. They cite On pages 5, 4 and LO 
of their brief, the following three cases, which this Court in 
Hanger vs. Abbott, 6 Wallace, 940, explained, distinguished 

ed | 
or overruled, to-wit: 
Hall vs. Wybourn, 2 Salkelds, 420. 
Meclver vs. Ragan, 2 Wheat., 25. 
The Bank of the State of Alabama ws. Dalton, 9 
How., 522. 
e 


+} } } , ’ , 2 4 a 
Phe other cases decided by defendant = counsel in then 


brief. seem to have no application to the CHse al har 
The following federal citations will show the general! 
character of the nuthorities relied on by defendant 
Bowman vs. Walters. | Eloward., 1S. 
Kendall as. U.S. 107 F.S.. 123 
Wood vs. ¢ arpenter, OL U. &.. 145 
National Bank +rs Carpenter, lbl U.S... oe. 
\ndreg vs. Redfield, 98 U.S., 225. 
Lefiingwell vs. Warren, 111] U.S., 395 
[" S. us. Maillard. 4 Benedict. 459. 
hese are cited fis authority thiat the facts alleged In the 
umended complaint do not suspend the running of the 
statute of limitations. None of these have any application 


whatever to the question of law involved 


[In Bowman ps. Walters. SUPT, the only question Was 
h 


whether the plaintiff had been guilty of laches. 


In Kendall es. UU. S.. supra. this Court was construing 
l D 
«a statute of limitations which enumerated certain disalilities 
and eontained this provision 
‘a No other disability than those enumerated shall 
prevent any claim from being disbarred.” 
So that this court could not properly insert a disability, 


| 


because the statute itself expressly prohibited it 

ln Wood es. Carpenter, supra, and National Bank vs 
Carpenter, supra, it was held that the statute began to run 
when the fraud was committed, because the facts constitu- 
ting the fraud, and the facts showing their concealment, 


} } 
were not properly pleaded 


Lndrae vs. Redtield. supra, Was a case where the plaintiff 


tiled a bill in equity to enjoin the defendants from pleading 


the statute of limitations, because defendants had fraudently 
induced him to delay bri:ging his action, and agreed not to 
plead the statute of limitations. It was held in this court 
that an injunction should not issue, because there was no 


proof of fraud. or of such a promise. 


In Leftiingwell vs. Warren, supra, defendant had written 
to treasurer ol county to send him astatement of outstanding 
taxes on his land and he would pay them. ‘The treasurer 
by mistake omitted Ohe of the LAXeS, which remained 
unpaid. Held that this did not show any reason why the 
person who had procured a tax title under the unpaid tax 


should not recover. 


In Gaines vs. Miller, supra, the question at issue was 
whether the plaintiffs remedy was not an action at law. 


instead of the equity suit which he had brought. 


Justice slatchford., in the Case of ul. Ss. US. Maillard, 
Benedict, 459, was administering the law of New York, and 
Was bound by the interpretation which the New York courts 
had placed upon the New York Statute of Limitations, and 
accordingly, properly 1 that decision, follows d the New 
beeause Federal Courts, when construing 
the 


York decisions, 
State statutes, must interpret them in the same way as 


courts of that State have already construed them 


2. Defendant’s claim that the Wisconsin Statute of 
Limitations as found in Revised Statutes of 1839 and 
1849 was copied from the Ney York statute is not true. 


Defendant’s claim on page 54 of its brief that the Wis. 


eonsin Statute of Limitations as found in the Revised Stat- 


> 


utes of 1839 and 1849. were taken from the statutes of New 
York, and that as before our adoption of the statute the courts 
of New York had_ placed a special construction upon it, we 
adopted that constitution when we adopted their statute. 
Defendant argues that it was well settled in New York that 
in actions at law the statute of limitations began to run 
when the fraud was committed, and not upon the discovery 
of the facets constituting the fraud, and that when we 
adopted the New Y ork statute of limitations We adopted 
with it this interpretation. It 1s, however, not true that these 
Wisconsin statutes of limitations were copied from the 
statutes of New York. 

The Statutes of Limitations as found in the Revised 
Statues of Wisconsin for 1839 and for 1849, so far as they 
pertain LO personal actions, Are pertfeet Copies of the Revised 
Statutes of Massachusetts for 1836 (Chapter L20, pages 69, 
and following of R.S. of Massachusetts for 1836), and are 
not copies of the statutes of New York for 1829 
Like the statutes of limitations of the ditferent 
states they contain many similar provisions, — be- 
cause all are derived from the statute of 
2ZIst of James Not only do these statutes of Wisconsin 
differ from New York in many particulars, but they ex- 
pressly repudiated the New York doctrine as to the effect of 
fraud. Par. 27. on page 202 of the R. S. of Wisconsin fol 
1839, and See. 35 of Chap 127 of the R. S. of Wiseonsin for 
L849, page 646, provide as follows: 


“Tf any person who is liable to any of the actions men- 
“tioned in this chapter shall fraudulently conceal the cause 
‘of such action from the knowledge of the person entitled 
“thereto, the action may be commenced at any time within 
“six years after the person who is entitled to bring the same 
‘shall discover that he has such a eause of action, and not 
“afterwards.” 


This provision having been copied word for word from 
Sec. 12, of Chap. 120, of the R. S. of Massachusetts for 1836, 
being found on page 700. ‘This shows what the law was in 
Wisconsin by express enactment and which in terms repu- 
diated the New York doctrine. 


3. The facts alleged in the amended complaint do 
not show a statutory “subsequent disability.” 


On page o4 of defendant’s brie f defendant claims 
that if the facts stated in the amended complaint show a dis- 
ability which would stop the running of the statute, it is a 
disability which will not prevent most of the plaintiff’s 
causes of action from being barred, because of the well-settled 
rule that where the statute has once commenced to run no 
subsequent disability will interrupt or suspend its running. 
This was the rule at common law, and is found in most of 
the statutes, but refers entirely to the statutory disabilities. 
The authorities we have cited, as to the effect of war, Injunc- 
tion, statutory prohibition and fraud, abundantly show that 
the “ subsequeit disability ’ rule has no application to such a 
state of facts. In all of the cases cited in our brief from the 
Supreme Court of the United States, the disabilities which 
were held to suspend the running of the statute, were “ sub- 


sequent ‘i disabil ities. 


4. The defendant's claim that the amended complaint 
shows no fraud on the part of the City of Watertown is un- 
warranted. 

On pages 35 and 36 of defendant’s brief, it is claimed 


that if all the allegations of the amendments to the com- 


plaint are true, then they do hot show fraudulent conduct 
on the part of defendant. They argue that because the 
city has only done what the law allowed, that that cannot 
be fraud al law. We would refer the learned counsel, for 
their instruction to the decision of the Supreme Court, in 
Eneking rs. Simmons, 28 Wis., 272, especially to the languags 
of the Jndge delivering the opinion. In that case a person 
bought a mortgage Upon ‘iT idiot’s prope rty, and fore- 
closed it by advertisement with the fraudulent intention of 
DUVING in the property for a quarter of its value The 
Supreme Court of Wisconsin held that this was a fraud upon 
the idiot, 1f his intention was to defraud the idiot by buying 
11) thre property ior a mere song when he foreclosed the 
Mortgage bv advertisement instead of by sult. when a 
guardtan for the idiot would have been appointed, although 
the statute allowing the foreclosure of the mortgage by 
advertisement permitted such a foreclosure as against an 


idiot. 


5. The statutes of Wisconsin do not permit courts to 
acquire jurisdiction of a municipality by a publication of 
the summons. 

The third point made by defendant in its brief (No. 197), 
pages 37 and 38, 1s that if the facts alleged by plaintiffs in 
their amended complaint be true, they show a state of facts 
which would justify the Court making in order that the sum- 
mons be served by publication 

The purpose of such a construction is, that if the facts 

how that the plaintiffS were entitled to a: order for 
the publication of the summons and could thus have acquired 
jurisdiction of the defendant. they eannot be heard LO claim 


that they were prevented by Law from serving the process 
. | 4 


oa 


~ 
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1S the proper One to whom the SUMMONS rust he 
delivered under the different circumstances, as “if the 
defendant be a corporation the summons must be delivered 


to the sheriff of the county in which the corporation was 


established by law or where its” general business 
Is transacted or where it keeps an_ office, or 
wherein any officer, attornev, agent or any — per- 


son upon whom the summons mav by law be served resides 
Or has lis offi e, Or if the Cc rporation have ho such place of 
business, (1 offices r’ pots whom thi SUTMNOS may be served 
by law, or is a non-resident, then the plaintiff can deliver the 
summons to the sherifFof any county 

Then the last provision of thie section Is that . such ali at- 
Lemp must be followed D\ the first publication of the sum- 
mons or the service thereof within sixty days.” 

Section 4240 then simply provides that an attempt to com- 
mence anaction shall be deemed equivalent to the commence- 
ment thereof, when the summons is delivered with intent that it 


shal] he actually S«-T Ve q aa thie hie rit of thie prope ;’ COUNnLY, but 


such cll) attem pl rust he followed by thre first publication of 


r the service thereof. within sixty davs. [tis 


the SUTHAMONS, 
clear that section 4240 contains no provision as to when, or 
under what circumstances a summons may be served by 
publication, but only provides that an attempt tO commence 
a suit, shall be deemed equivalent to the commencement 
thereof, if the summons be delivered to the sheriff of the pro- 
per county and be served within sixty days, either by actual 
service or by ubheation. 

We must therefore look to other provisions of law to as- 
} 


eertain under what eireumstanees a summons ean be served 


by publication, It is provided In | hapter 120. of the Revised 


ey 


L] 


Statutes, entitled, “Of the manner of commencing civil 
actions ’ 


Section PE 39. “Service of the summons may be made with- 
‘out the State. or by publication, upon ra defendant against 
‘whom a cause of action appears to exist, or who appears to 
‘bea necessary ora proper party to an action relating to real 
“estate, on obtaining an order therefor, as provided in the 
‘next following section, in cither of the following cases:” 

at When such defendant Is a non-resident of this State, 
‘or his residence is unknown, or is a foreign corporation, and 
‘the defendant has property within the State or the cause of 
“action arose therein, and the Court has jurisdiction of the 
subject of the action, whether the action be founded On 
‘contract or tort. 

‘2. When the defendant. being a resident of this State. 

‘has departed therefrom with intent to defraud his cred- 
‘itors, or avoid the service of a summons, or keeps himself 
‘concealed therein with the like intent. 
‘5. When the subject of the action is real or personal prop- 
‘erty in this State, and the defendant has or claims a lien 
‘or interest, actual or contingent therein, or the relief de- 
“manded consists wholly or partially in excluding the 
‘defendant from any interest or hen therein. 

‘4. When the action isto foreclose, redeem from or satisfy 
‘a mortgage, claim or lien upon real estate, and the defend. 
‘ant 1s a proper party thereto. 

‘dS. When the action is for a divorcee. 

‘6. When the action is against any private corporation 
‘organized under the laws of the State, and the proper ofh- 
‘cers on whom to make service do not exist or cannot bi 
= found , | 


These six paragraphs are the only provisions of law 
which show under what circumstances the Court may order 
the service of a summons by publication. The ease at bar 
does not come within the language of the first five sub-divi 
sions, and sub-division six does not provide for a munici- 
pality, but only for a private corporation. There is no statute 
in Wisconsin permitting a municipality to be served by 
publication. The counsel for defendant perceived the weak- 
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UNITED STATES VS. AVERILL ET AL. ] 
a Supreme court, Territory of Utah. 


THE UNITED STATES OF AMERICA, APPELLANT, ) 
“Re. 

Oscar J. AVERILL, MONROE SALISBURY, AARON | 
Keyser, and George F. Prescott, respondents. —} 


Transcript On appeal. 


Killed this day of , 1885. 
S. VARIAN, 
Asst. Dist. Attorney, for A pp llant. 
SHEEKS & RAWLINS, 
Attorneys for Respondents. 


] In the district court of the third judicial district, Territory of 
Utah, in and for the county of Salt Lake. 


THE UNITED STATES OF AMERICA, PLAINTIFF, | 
vs. 

Oscar J. AVERILL, MONROE SALISBURY, AARON { 
Keyser, and George IF. Prescott, defendants. | 


Now comes the United States of America and by C. 8. Varian, its as- 
sistant district attorney for the Territory of Utah, complains of the de- 
fendants above named, for that heretofore, to wit, on or about the fifth 
dav of August, A. D. 1879, the defendant, Osear J. Averill, was duly ap- 
pointed clerk of the third judicial district court of the Territory of Utah, 
by the presiding judge thereof, and thereafter, to wit, on the sixth day 

f August, A. D. 1876, the said defendants, as principal, and the above 
meine Monroe Salisbury, Aaron Keyser, and George F. Prescott, as sure- 
ties, by their writing obligatory, duly signed, sealed, and delivered, ac- 

knowledged themselv es, their heirs , executors, and administrators 
2 to be jointly and sev erally held and firmly bound to the said United 

States of America in the full sum of ten thousand dollars, lawful 
money of the said United States, which said writing obligatory was and is 
subject to certain conditions therein writte n, whe reby, among other things, 
it was conditioned, if the said Oscar JJ. Averill as clerk of said court as 
aforesaid, should faithfully discharge, by himself and his de puties, the du- 
ties of his said office, and properly account for all moneys coming into his 
hands as required by law, then that said obligation should be void, other- 
wise of force, as by the said w riting obligatory and the conditions thereof 
fully and at large : appears. 

And the said United States of America is informed and believes that 
all the matters hereinafter stated are true, and upon such information and 
belief complains of defendants herein for that, between the said fifth day 
of August, A. D. 1879, and the thirty-first day of December, A. D. 1879, 
inclusive, the said Osear J. Averill, while clerk as aforesaid, and as such, 
earned, collected, and received from different sources, as fees and emolu- 
ments of his said office, three thousand four hundred and four and 56-100 
dollars, of which sum he was entitled to retain as his personal compensa- 
tion the sum of one thousand six hundred and four and 16-100 dollars, 
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and the further sum of one thousand two hundred and _ fifty-four and 
15-100 dollars, as the reasonable and necessary expenses of his said office, 
averegating In the sum of two thousand eight hundred and fifty-eight 
26-100 dollars. | 

That it is and was the duty of the said Averill, as clerk aforesaid, to 
account for and pay over to the said United States, and into the Treasury 
thereof, the surplus of all the fees and emoluments so earned and 
received by him over and above the amount last stated, to wit, 
the sum of five hundred and forty-six 30-100 dollars, on the 31st 
day of January, A. D. 1880. That the said Averill utterly failed at the 
time aforesaid, and hitherto has neglected and filed, to account for or to 


. 
ow 


pay sacl sum or any part thereof. 

2. Fora further cause of action the plaintiff complains, for that  be- 
tween the thirtieth dav of June, A. D. 1800, and the thirty-first day of 
December, 1880, inclusive, the said Oscar J. Averill, while clerk as afore- 
said, and as such, earned, collected, and received from different sources, as 
the fees and emoluments of hits said office, three thousand and six and 71- 
100 dollars, of which sum he was entitled to retain as his personal com- 
pensation one thousand seven hundred and fifty dollars, and the further 
sum of one thousand one hundred and seventy-six and 15-100 dollars, as 
the reasonable and necessary expenses of his said office, aggregating 1n 
the sum of two yes nine ft. undred and sixteen wail 15-100 dollars. 

That it was, and now is,the duty of said Averill, as clerk aforesaid, to 
account for and pay over to the said United States, “a into the Treasury 
thereof, the surplus of all the fees and emoluments so earned and received 
v him over and above the amount last stated, to wit, the sum of one 
hundred and ninety and 56-100 dollars, on the thirth-first day ot Janu- 

v, A. D. 1881. 

That the said Averill utterly failed and neglected at the time aforesaid, 
and hitherto has failed and neglected to account for or pay said same sum 
orany part thereof. 

3. Fora further cause of action plaintiff complains, for that, between 
the thirty-first day of December, A. D. 1880, and the thirtieth dav of 

June, A. 1D. 1881,inelusive, the said Oscar J. Averill, while clerk as 
i aforesaid, and as such, earned, received, and collected from different 

sources, as the fees and emoluments of his said ofhee, three thous- 
and three hundred and thirteen and thirty-six hundredths dollars, of 
Which sum he was entitled to retain as his personal compensation one 
thousand seven hundred and _ fifty dollars, and the further sum of one 
thousand one hundred and forty-eight and fifteen hundredths dollars as 
the reasonable and necessary expenses of his said office, aggregating in 
the sum of two thousand eight hundred and ninety-eight and fifteen hun- 
dredths dollars. That it was and is the duty of said Averill, as said clerk 
aforesaid, to account for and pay over to the said United States, and into 
the ‘Treasurv thereof, the surplus of all the fees and emoluments so earned 
and received by him over and above the amount last stated, to wit, the 
sum of four hundred and fifteen and twenty-one hundredths dollars, on 
the thirty-first day of July, A. D. 1881. 

That the said Averill utterly failed and neglected at the time aforesaid, 
and hitherto has failed and neglected, to account for or to pay said sum or 
any part theaeof. 
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4. For further cause of action plaintiff complains, for that, between the 
thirty-first day of December, A. D. 1881, and the thirtieth day of June, 
A. D. 1882, inclusive, the said Oscar J. Averill, while clerk as aforesaid, 
and as such, earned, collected, and received from diftterent sources, as the 
fees and emoluments of his said office, three thousand four hundred and 
twenty-eight and fifty-six hundredths dollars, of which sum he was en- 
titled to retain as his personal compensation one thousaud seven hundred 
and fifty dollars, and the further sum of one thousand one hundred and 

four and twenty hundredths dollars as the reasonable and neces- 
5 sary expenses of his said office, aggregating in the sum of two thou- 
sand eight hundred and fifty-four and twenty hundreths dollars. 

That it was and is the duty of said Averill, as clerk aforesaid, to aceount 
for and pay to the said United States and into the treasury thereof the 
surplus of all the fees and emoluments so earned and received by him 
over and above the amount last stated, to-wit, the sum of fivehundred and 
seventy-four and thirty-six hundredths dollars, on the 3ist dav of July, 
A. D. 1882. | | 

That the said Averill utterly failed and neglected at the time aforesaid, 
and hitherto has failed and neglected, to account for or to pay over said sum, 
or any part thereof. 

5. For a further course of action plaintiff complains, for that, between 
the thirtieth day of June, A. D. 1822. and the thirty-first day of Decem- 
ber, 1882, inclusive, the said Oscar J. Averill, while clerk as aforesaid and 
as such, earned, collected and received from different sources asthe fees and 
emoluments of his said office, five thousand seven hundred and seventy- 
eight and 5-100 dollars, of which sum he was entitled to retain as his per- 
sonal compensation one thousand seven hundred and fifty dollars, and the 
further sum of one thousand one hundred dollars as the reasonable and 
necessary expenses of his said office, aggregating in the sum of two thou- 
sand eight hundred and fifty dollars. | 

That it was and is the duty of said Averill, as clerk aforesaid, to ae- 
count for and pay over to the said United States ‘and into the treasury 
thereof the surplus of all the fees and emoluments so earned and received 
by him over and above the amount last stated, to-wit, the sum of two 
thousand nine hundred and twenty-eight and 5-100 dollars on the 31st 

day of January, A. D. 1883. 
5 That the said Averill utterly failed and neglected at the time 
aforesaid, and hitherto has failed and neglected to account for or 
pay over said sum, or any part thereof. 

6. For further cause of action plaintiff complains, for that, between the 
thirty-first day of December, A. D. 1882, and the thirtieth day of June, 
A. D. 1883, inclusive, the said Oscar J. Averill, while clerk as aforesaid 
and as such, earned, collected, and received from different sources, as fees 
and emoluments of his said office, three thousand one hundred and sixteen 
and 95-100 dollars, of which sum he was entitled to retain as his personal 
compensation one thousand seven hundred and fifty dollars, and the further 
sum of one thousand one hundred dollars as the reasonable and necessarv 
expenses of his said office, aggregating in the sum of two thousand eight 
hundred and fifty dollars. 

That it was and isthe duty of said Averill, as clerk aforesaid, to account 
for and pay over to the said United States and into the treasury thereof 
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the surplus of all fees and emoluments so earned and received by him, over 
and above the amount last stated, to-wit, the sum of two hundred and 
sixty-six and 95-100 dollars, on the thirty-first day of July, A. D. 1883. 

That the said Averill utterly failed and neglected at the time aforesaid, 
and hitherto has failed and neglected to account for or pay over said sum 
or any part thereof. | 

7. For further cause of action, plaintiff complains, for that, between the 
thirtieth day of June, A. D. 1883, and the thirty-first day of December, A. 
D. 1883, inclusive, the said Oscar J. Averill, while clerk as aforesaid and 
as such, earned, collected, and received from different sources, as the fees 

and emoluments of his said office, three thousand one hundred 

7 and eighty-one and 90-100 dollars, of which sum he was entitled 

to retain as his personal compensation one thousand seven hundred 

and fifty dollars, and the further sum of one thousand one hundred dollars 

as the necessary and reasonable expenses of his said office, aggregating in 
the sum of two thousand eight hundred and fifty dollars. 

That it was the duty of said Averill, as clerk aforesaid, to account for 
and pay over to the said United States and into the treasury thereof the 
surplus of all the fees and emoluments, so earned and received by him, 
over and above the amount last stated, to-wit, the sum of three hundred 
and thirtv-one and 90-100 dollars, on the thirty-first day of January, A. 
D. 1884. . . . 

That the said Averill utterly failed and neglected at the time aforesaid, 
and hitherto has failed and neglected to account for or to pay over said sum 
or any part thereof. 

Wherefore, the said United States demands judgment against the said 
defendants, and each of them, in the full sum of five thousand two hun- 
dred and fifty-three and 33-100 dollars, in lawful money of the United 
States of America, with interest at the rate of six per cent. per annum, and 
until paid on $546.30 of said sum from January 31st, 1880; on $190.56 
of said sum from January 31st, 1881; on $415.21 of said sum from July 
3ist, 1881; on $574.36 of said sum from July 31st, 1882; on $2,928.25 
of said sum from January 3lst, 1883 ; on $266.95 of said sum from July 
Sist, 1883; and on $331.90 of said sum from January 31st, 1883, and 
for costs of suit. 

C.S. VARIAN, 
Assistant District Attorney. 
8 TERRITORY OF UTAH, 
County of Salt Lake, Sse 

C.S. Varian, being first duly sworn, says that he is the assistant dis- 
trict attorney of the United States for the Territory of Utah; that he has 
read the foregoing complaint and knows the contents thereof; that the 
same is true of his own knowledge, except the matters therein stated on 
his information snd belief, and as to those matters he believes it to be true. 


C.S. VARIAN. 
Subscribed and sworn to before me this 29th day of November, 1882. 
J. M. ZANE, 
Clerk Third District Court. 
(Endorsed :) Title of court and cause. Complaint. Filed November 
29th, 1884. J. M. Zane, clerk. By H. G. MeMillan, deputy clerk. 
Issued November 29, 1884. 
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Title of court and cause. 


1. Now come the defendants, Aaron Keyser and Geo. F. Prescott, and 
demur to the first cause of action stated in complaint herein, on the ground 
that it does not state facts sufficient to constitute a cause of action. 

2. Said defendants demur to the second cause of action on the ground 
that it does not state facts sufficient to constitute a cause of action. 

3. And to the third cause of action, on the ground that it does not state 

facts sufficient to constitute a cause of action. 
9 4. And to the fourth cause of action, on the ground that it does 
not state facts sufficient to constitute a cause of action. 
5. And to the fifth cause of action, on the ground that it does not state 
facts sufficient to constitute a cause of action. 

6. And to the sixth cause of action, on the ground that it does not state 
facts sufficient to constitute a cause of action. 

7. And to the seventh cause of action, on the ground that it does not 
state facts sufficient to constitute a cause of action. 

W herefore, these defendants ask to be dismissed with costs of action. 

SHEEKS & RAWLINS, 


Attorneys for Aaron Keyser and (seo. F. Prescott. 


(Endorsed :) Title of court and cause. Demurrer. Service of copy of 
within admitted December 9th, 1884. Dickson & Varian, plaintiff's 
attorneys. Filed December 9th, 1884. J. M. Zane, clerk. 


THe UNITED STATES ) 


QO. J. AVERILL ET AL. } 


The demurrer to the complaint herein, now coming on to be heard, and 
having been argued by Assistant U.S. District Attorney C. S. Varian, 
for the plaintiff, and J. L. Rawlins for the defendants, is submitted and 
taken under advisement by the court. 

February 14, 1885. 


LO THE UNITED STATES ) 
08. 
O. J. AVERILL ET AL. } 


The demurrer to the complaint herein, having been heretofore argued 
and submitted to the court, and the court having carefully considered the 
same, and being now fully advised thereon, 

It is ordered that the demurrer be and is hereby sustained and that 
plaintiff have ten days in which to amend. To which order and ruling, 
plaintiff by its counsel duly excepts. | 

February 18, 1885. 


Title of court and cause. 
It is hereby stipulated by and between counsel for the respective parties 


herein, that the objection heretofore taken by counsel for defendants Aaron 
Keysor and Geo. F. Prescott to the complaint, that the statements relative 
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to the execution and delivery of the undertaking mentioned therein are 
not referred to or made in each count following the first is hereby waived, 
and the order of court heretofore made sustaining the said defendant’s 
demurrer on said ground may be amended and made to show that such 
objection was and is abandoned. 


C. S. VARIAN, 


Assistant {). S, Attorne “. 


SHEEKS & RAWLINS, 
Attorne MS for De te ndants. 
FEBRUARY 21, 1885. 


(Endorsed :) Stipulation. Filed February 21, 1885. J. M. Zane, 
clerk, by H. G. MeMillan, deputy clerk. 


1] THE UNITED STATES OF AMERICA ) 
us, . 
QO. J. AVERILL ET AL. } 


The demurrer of defendants Keyser and Prescott having been sustained 
and plaintiff not having amended the complaint : 

Now, on motion of Sheeks and Rawlins, attorneys for said defendants, 
it is ordered that judgment be entered herein adjudging that plaintiff take 
nothing by said suit, and dismissing the complaint and awarding to said 
defendants their costs on this behalf expended and taxed at the sum of 
S10.00. 

Mareh 20, 1885. 


Lith of court and CCLILSE, 


The defendants Aaron Keyser and George F. Prescott having been 
served with summons in this case, and having appeared by their counsel, 
Messrs. Sheeks and Rawlins, and demurred to the complaint of plaintiff 
filed herein, and said demurrer having been heretofore argued and sub- 
mitted to the court by counsel for said defendants and by Messrs. Dick- 
son and Varian, attorneys for said plaintiff, and this court by its decision 
and judgment regularly made and entered and having sustained said de- 
murrer, 

Now, on motion of Messrs. Sheeks and Rawlins, attorneys for said de- 
fendants, and by reason of the premises aforesaid, it Is by the court ordered, 
adjudged, and decreed, that plaintiff take nothing by the said suit and the 
complaint herein dismissed, and it is further adjudged and decreed that 
said defendants do have and recover from said plaintiff their costs on this 

behalf expended and taxed at the sum of $10.00. 
12 Judgment entered March 20, 1885. 


(Endorsed:) Judgment. Filed Mareh 20, 1885. J.-M. Zane, clerk’ 
by H. G. MeMillan, deputy clerk. 


Title OT court and COUSE, 


Take notice that the plaintiff herein, the United States of America, 
hereby appeals to the supreme court of the Territory of Utah from the 
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judgment heretofore rendered in the third judicial district court in and for 


said territory, in favor of the above-named Aaron Keyser and Geo. F. 
Prescott, defendants herein, and against said plaintiff, the United States of 
America, and from the whole of said judgment. 

C.S. VARIAN, 


Assistant L’. Ss, Attorney. 


To the elerk of said district court, and to Messrs. Sheeks and Rawlins. 
attorneys for said defendants. 
Dated March 26, 1885. 


(Endorsed :) Title of court and cause. Notice of appeal. Filed March 
26, 1885. J. M. Zane, clerk, by H. G. MeMillan, deputy clerk. 
Service with copy admitted this 26th day of March, 1885. 
SHEEKS & RAWLINS. 


Attorneys for De fendants. 


Territory oF Utan, County of Salt Lake, ss: 
I, John M. Zane, clerk of the third judicial district court of Utah Ter- 
ritory, do hereby certify that the foregoing is il full, true, and COorT- 

13 rect copy of the original complaint, demurrer, orders submitting 
demurrer and sustaining demurrer, stipulation, order for entering 


iudgment, judgment entered, and notice of appeal in the above-entitled 
Jud judy | 


action filed in my othee. 
Witness my hand and the seal of said court, at Salt Lake City, this 3d 
dav of April, A. D. 1885. 
[SEAL. | J M. ZAN K. Clerk. 
By H.G. McMILLAN, Peputy Clerk. 


(Endorsed:) United States vs. Osear J. Averill et al. Transcript. 
Filed April 4, 1885. ie Be Sprague, clerk. 


14 TuESDAY, June 2d, A. D. 1885. 


— * * 


THE UNITED STATES, APPELLANT, 
rs, % From 3d dist. 
Oscar J. AVERILL ET AL., RESPONDENTS. } 


This cause coming ov regularly for hearing, was argued by Mr. Varian 
for appellant, Mr. Rawlins for respondents. Submitted and taken under 
advisement. 

Tuurspay, June 18th, A. D. 1885. 


x = ™ - ~ 


THE UNITED STATES, APPELLANT, 
ns, - From 3d dist. 
Oscar J. AVERILL ET AL., RESPONDENTS, } 
This cause having been heretofore argued and submitted, and the court 


being sufficiently advised thereupon, it is now here considered, ordered, 
and adjudged that the judgment of the district court therein be, and the 
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—— 
same is hereby, affirmed in all respects, except as to the allowance of . 
costs; and as to costs is hereby reversed and vacated. ‘ 
15 SATURDAY, June 20th, A. D. 1885. 
* * . . a > | ~ 
THE UNITED STATES, APPELLANT, 
vs. Krom 3d district. 
Oscar J. AVERILL ET AL., RESPONDENTS. } 
; be iad 
In this cause said appellant, by its counsel, prayed the allowance of an i 
appeal from the judgment of this court entered the 18th day of June in- fg 
stant, to the Supreme Court of the United States, and counsel of respond- 
ents being present and making no objection, it is ordered that the appeal 
so prayed be, and is hereby, allowed. 
} 
16 [n the supreme court of the Territory of Utah, J'me term, 1885. 
THE UNITED STATES OF AMERICA, APPELLANT, | 4 
Us, - 
Oscar J. AVERILL ET AL., RESPONDENTS. | 
Opinion of the court, 
BOREMA N, Justice, delivered the opinion of the court: 
This is an action brought by the United States against Osear J. Averill 
and his sureties on his official hond as clerk of the third district court of 
this Territory, to recover certain balances of the fees and emoluments of | 
his office in excess of the yearly limit of thirty-five hundred dollars, claimed ( 
to be fixed by the United States statutes. To the complaint a demurrer 4 


was filed to each count alleging that the same did not state facts sufficient 
to constitute a cause of action. The demurrer was sustained. The ob- 
jection under this demurrer, that the statements relative to the execution 
and delivery of the bond were not made in the various courts subsequent 
to the first, was waived and abandoned by defendants Keyser and Prescott, 

who alone were served with process and appeared. 
17 The demurrer being sustained on other ground, and appellant 

electing to stand upon the complaint, and declining to amend the ; 
same, final judgment was entered in favor of the respondents, and there- | 
upon appellant brought the case to this court. | 

The sole question in dispute is as to whether the clerk was required to 
account and pay over to the United States the fees and emoluments of his 
office in excess of $3,500. 4 
The district courts of this Territory are territorial and not United States 

courts, but have United States circuit and district court jurisdiction, and 
chancery and common-law jurisdiction. They are dual in their nature, 
exercising on the one hand the powers of a United States court in the 
States, and on the other hand the powers common to a State court. They 
appoint their own elerks, there being but one clerk in each district, and 
such clerk attending to both United States and Territorial matters. The 

United States marshal for the Territory, and the United States dis- 
18 trict attorney for the Territory, are appointees of the President, by 
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and with the advice and consent of the Senate. Whether there be any 
statute of the United States limiting the compensation of a United 
States marshal for the Territory to a maximum of $6,000, or to any other 
sum, or whether there be any such statute limiting the compensation of 
the United St: ites district attorney for the Territory to amaximum of $9,500, 
or $6,000, or $3,500, are not questions now before us for cons sideration, 
and the fact that the Treasury Department may construe the law limiting 
the compensation allowed to such officers in the States as applicable to 
these officers in a Territory, although persuasive and entitled to respectful 
consideration, is not conclusive upon this court. 

From the foundation of the Government up to tue year 1853 there was 
no statute or law placing a limit upon the amount of the fees and emol- 
uments of office that might be retained by or allowed to the United States 
marshals, United States district attorneys, and United States circuit and 
district court clerks, inside of the States. But in that year, 1853, Con- 

gress prescribed a limit _ the amounts that these officers in the 
19 States might retain or be allowed of the fees and emoluments of 
their respective offices. No limit was placed upon the compensa- 
to to be allowed the clerk of the United States Supreme Court for many 
ears thereafter, namely, in 1885. (22 St. at Large, 631.) The act of 
Seunue of 1853 limited the compensation of U nited States marshals and 
United States district attorneys in the States to $6,000 each per annum, 
and of clerks of the United States circuit and district courts in the States 
to $3,500 each per annum; but this act was not made applicable nor in- 
terpreted to apply to any United States marshal or United States district 
attorney in any Territory, nor to the clerk of any supreme or district court 
in any Territory ; nor did the Treasury Department hold that it was ap- 
plicable to any such officer in any Territory. The law stood thus until 
the 23d day of June, 1874, when Congress enacted that, “‘ The fees and 
costs to be allowed to the United States attorneys and marshals, to the 
clerks of the supreme and district courts, and to jurors, witnesses, 
20 commissioners, and printers in the Territories of the United States, 
shall be the same for similar services by such person as prescribed 
by chapter 16, title, ‘The Judiciary,’ and no other compensstion shall be 
taxed or allowed.” (U.S. Rev. St., 1878, (2d ed.) § 1883.) 

This section does not purport to exter id the w hole of chapter 16 over 
the Territories. It points the officers to the chapter where the various 
items of service they can charge for,and the amounts they can charge, can 
be found, but does not refer to such chapter to find the limitation upon the 
amount they may retain or be allowed after the charges, fees, and costs 
have been collected. It says that “the fees and costs to be allowed such 
officers,” &c., “ shall be the same for similar services by such personsas pre- 
scribed by chapter 16,” &c., and then it prohibits them from claiming any 
other compensation, saying that “no other compensation shall be taxed or 
allowed.” From this language it might be a question whether the statute 
was intended to control even the fees of such persons and officers in 

any other than United States cases. It evidently did not look to 
21 the fixing ofa limit to their incomes. The U.S. Revised Statutes 
embracing this provision were approved on the 22d day of June, 
1874, and on the following day Congress passed, and the President ap- 
proved, another act entitled “An act in relation to courts and judicial of- 
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ficers in the territory of Utah,” commonly known as the “ Poland bill.” 
sy the 7th section of this latter act it is provided: 

“Sec. 7. That the act of the Territorial legislature of the Territory of 
Utah entitled ‘An act in relation to marshals and attorneys,’ approved 
March third, eighteen hundred and fifty-two, and all laws of said Territory 
inconsistent with the provisions of this act, are hereby disapproved. The 
act of the Congress of the United States entitled ‘An act to regulate the 
fees and costs to be allowed clerks, marshals, and attorneys of the circuit 
and district courts of the United States, and for other purposes,’ approved 

February twenty-sixth, eighteen hundred and fifty-three, is ex- 
22 tended over, and shall apply to the fees of like officersin said Terri- 

tory of Utah. But the district attorney shali not by fees and sala- 
ry together receive more than thirty-five hundred dollars per year; and 
all fees or moneys received by him above said amount shall be paid into 
the Treasury of the United States.” 

These two statutes having become laws within a day of each other, and 
being upon the same general subject, should be construed together. The 
latter says that ‘ the act of Congress entitled,” &c., “is extended over and 
shall apply to the fees of like officers in said Territory of Utah.” | This 
poriion of the latter section does, in specific terms, what the former enact- 
ment does in general terms, and the repetition in this act in regard to 
Utah, of the general provision, seems mainly to have been necessary in 
order to give full effeet to the antecedent provisions, in the same section, 
disapproving an act of the Territorial legislature and disapproving “ all 
laws of said Territory inconsistent with the provisions of this act,” and 

the subsequent limitation on the income of the district attorney, it 
23 being the evident aim and purpose of Congress, by this enactment, 

to blot out all provisions of Territorial statutes incons:stent with 
the United States fee bill, and to give a new fee bill, and to place a fur- 
ther restriction upon the amount in fees and salary to be allowed the dis- 
trict attorney by the Government. ‘To say the least, there is nothing in 
the fact that in a part of a section in a special law there is in substance 
repeated what is enacted in a general law on the same day or preceed- 
ing day, that would lead us to believe that more was intended in the 
special than in the general law, when we can see good reason for the repe- 
tition, and no express language is used to convey the idea that more was 
intended. It will be noticed that the act thus by said 7th section ex- 
tenced over the Territory was an act *‘ to regulate the fees and costs” and 

it was also an act “ for other purposes,” but so far as express lan- 
24 guage goes, It extends the act over the Territory “ ouly as to fees.”’ 

There is nothing said about the “ other purposes.” To interpret 
or construe it as including the “ other purposes” would seem to be put- 
ting an improper strain upon the language used. Where statutes are re- 
strictive of the rights of public officers to all the fees and emoluments of 
their office, generally allowed by law, limiting and cutting down their 
compensation to a fixed maximum, are to be interpreted so as to give 
effect to the restriction only so far as the legislature has positively spoken. 
(U.S. vs. Bassett, 2 Story, 389.) 

This statute certainly has not in express words said that the limitation 
provisions of the act of Congress of 1853 are extended over the Territory 
and made to apply to these officers. We have no right to place a forced 
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construction upon the language used. It is an equitable and just rule that 
where there is doubt in regard to the construction of a statute regarding 
the compensation of officers the construction most favorable to the 
20) officer should be adopted. (U.S. vs. Morse, 3 Story, 87; Moore’s 
ease, 4 Ct. C1., 139.) Recognizing this rule, anel upon the whole case, 
it is evident that the action of the court below should stand, except as to 
the judgment for costs. Let the judgment be modified by striking out the 
allowance of costs and afhirmed in other respects. 
Powers, associate justice,concurs ; Zane, chief justice, took no part in th: 
decision of this case and expresses no opinion. 
Kiled June 18th, 1885. 


26 TERRITORY OF UTAH, 
County of Salt Lake, ss: 

[, E. T. Sprague, clerk of the supreme court of Utah Territory, in pur- 
suance of an appeal allowed in the ease of the United States vs. Osear J. 
Averill and others, do return attached hereto a transcript of the record 
and proceedings, including the opinion in and of said court in said cause 


—_ > | 


to the Supreme Court of the United States, and I hereby certify that said 
attached transcript of said record, procecdings, and opinton is a true, full, 
correct, and complete copy of the several originals thereof on file or of 
record in my office. 

In witness whereof I have hereunto set my hand and the seal of said 
supreme court of Utah Territory this 10 day of July, A. D. 1885. 

| SEAL. | EK. T. SPRAGUE, 

CV rk. 

(Indorsement on cover:) No. 258. The United States, appellant, vs. 
Oscar J. Averill, Monroe Salisbury, Aaron Keyser, and George I’. Pres- 
eott. Utah Territory supreme court. Filed July 28, 1885. 
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Hn the Supreme Court of the United States, 


OCTOBER ‘TERM, 1887. 
THe UNITED STATES, APPELLANT, ) 


>a 


()scaR J. AVERILL AND OTHERS. \ 


APPEAL FROM THE SUPREME COURT OF THE TER- 
RITORY OF UTAH. 


Brief for the United States, 


Leen emeane ne tee 


Wma. A. Maury, 


A aS istajyt r { tore if- (re hie ral. 


Hn the Supreme Court of the nited States. 


()cTOBER ‘TERM. 1887. 


HE UNITED STATES. APPELLANT, ) 


Oscar J. AVERILL AND OTHERS. J 


/ APPEAL FROM THE SUPREME COURT OF THE TER- 
= RITORY OF UTAH. 
Rrief for the United States. 

' This Is an action (1) the official bond ot | scar 
At 7 ar ae 

J. Averill as clerk of the third judicial district 

j ; 

court of the Territory of Utah. 

é ree ° ° , ; 

' he bond Is 1h the penal sum of S1LO,OON, and 

Fa is conditioned, amongst other things, for the 


properly accounting by the said Averill “for all 
monevs coming into his hands as required by 
Pr law.” 


POO83 


iis _ 
Phe complaint pp. 1-4) contaims seven counts, 
‘ i 


eneh setting OUT as a breach ot the condition ot 


The bond thiat the sald Averill had triiled tO ac- 
| 


ePrnoluments of his 


| 


count for certain fees ane 


fa’ (? ’ } ° | 
Phe avorecate of the several amotts claimed 


° - f - 6D >» 6) S © : . — : 
1s 752), Zoebchad. with miteresft on each eLdyCoudt }). 


- 


The detendants Kevser and Prescott. Upon 
wilrom only Process Wis served. at murred TO the 


_ . 
COmMpamne oD 2 


The demurrer was sustamed bv the court. with 


aintitt to amend within Ten davs 


Dy stipulation the objection that each COUNT 
atter the first is detective in that it omits to aver 
the execution and delivery ot the oblivation in 
suit is waived, and it is agreed that the order 
sustaining the demurrer ‘‘may be amended and 
made to show that such objection was and is 


; 99 " 
abandoned pp. 5.6 
: ft 


The plaintiff havine elected to stand by its 


complaint a formal judgment «with costs was en- 


tered tor the defendants p. 6 


| 
i 


Phis judgment was athrmed by the supreme 


eourt ot the ‘Territorv., savine as to eosts. in 


which particular the judgment was reversed (pp. 
, : 


: s 
ha i. oi 


And thereupon the attorney tor the lL nited 


. States prayed anappeal tothis court, ‘‘and counsel 
" . ' } . ; 

Qt respondents being present and making’ no ob- 
: . + . . ] | 
) lection, it 1s ordered that the appeal so prayed 
| be, and is hereby. allowed” (p. 8 

és ERROR ASSIGNED 
_ It was error in the court below to sustain the 


demurver. 
, ARGUMENT. 


The detendant. Averill. claims that while 


| \ 
: section 830 the clerks of the United States cir- 
: cuit and distriet courts are not allowed to retain 
J , out of the fees received bv them more than 33,500 

pi and the Necessary expenses of their offices, includ- 
ig Ing hecessaPy clerk hire, the clerks of the ‘Terri- 
; torial courts. although expressl\ allowed to chare 

fees according to the tariff prescribed for the for 

™ mer, are exempt from the duty of accounting in 

anv wav to the United States for such fees. 
s 
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that the fees and costs to be allowed the clerks of 
be thesame ‘fas preseribed 
11 chapter Lb, title ‘The Judiciary,” the natural 
lnport of the Maneuage would seem to be that 
such clerks shall hot be permitted to receive fees 
in any other way than on the terms and condi- 
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is to say, in the manner and form prescribed by 


chapter 16. title. “The Judiciary ni 


We doubt whether the court below would 
have sustained the demurr I" it if had not over- 
looked cl provision 1 the act ot 3d March. LSDD 


(10 Stat., 671), entitled ‘*An act making ppro- 


priations tor the eivil and diplomatic expenses ot 
(sovernment for the vear ending the thirtieth of 
June. elolteen hundred anid fittv-sIx. and for 


other purposes,’ which provision (\ 12) is as fol- 


' 
‘ 


lows: 


That the provisions of the act of February twenty- 
sixth, eighteen [hundred| and fifty-three, “to reg 
ulate the fees and costs to be allowed elerks, mar- 
shals, and attorneys of thecireuit and district courts 
of the United States, and for other purposes,” are 
hereby extended to the Territories of Minnesota, 
New Mexico, and Utah, as fully, in all particulars, 
as they would be, had the word * Territories” been 
inserted in the sixth line after the word * States,” 
and the same had read, ** in the several States and 
inthe Territories of the United States.” This clause 
to take efteet from and after the date ot said aet. 
and the accounting otficers will settle the accounts 
within its purview, accordingly. 


It is on this provision, admitting the clerks, 
marshals. and attornevs of the Territories men- 


tioned to the hbenetits. and subjectine them to the 


San 


burdens of the fee act of February 26, 1853, that 
is based section 1883, Revised Statutes, thus 
showing that that section has no such restrieted 
meaning as the court below placed on it. but was 
intended to be 1) cL SESE the counterpart and 
equivalent ot the provision of the twelfth section 
ot the act of 1855 above quoted. 


That the COUTT had ate idea ot this partial re 
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lation yf section ISSo. Revised Statutes. TO pre- 


VIOUS leoislation Is apparent bv its statement that 


the tee act ot LSo3 was never extended LO the 
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’ , o . . . Ss : : . , © } 
lerritories lt ganv of ifs PrOVISIONS until rhe Re- 


vised Statutes went into effect. 


The provision in the tweltth seetion of the act 
of 8d Mareh, 1855, putting clerks, marshals, and 
attorneys in the ‘Territories of Minnesota, New 
Mexico, and Utah upon precisely the same 
footing as such officers have under the tee aet of 
LSo, and the presumption that holds since the 
enactment of section 1883, Revised Statutes, that 
the old law coverning this subject in ltah and 
the other ‘Territories mentioned Wn the Act of 


1855 was intended to remain in foree, with an 


& ne . a 7 - f , oT ~~ 
f one ~ — —_ —_ - ~ . oe - » 
. _ ~ a a ~ a 7 = 
~ * —_ ~ a - a 
-_ ee nt = = — a - 
° ~_ — ~ 
. . - ~ 
— = 4 re ~ - ~ } —_ ~ = om- 
on - = = - oe 7 - 
. . - - oud - on ~ ~ - — 
’ f : _ , = ~— + on ante ~ 
in —s 
aon as = ee o-- ad tid a 
- . ~ f - f -_ 
- r - = ae 
- . én j - 
—" = - - — ‘ — o ~~ 
—_ on = ~ . bad - » wea win 
- a . 
as oe = 4 . 
e f = oa’ = : Tl um “ i ao « - Dive - 
mal = _ a - — 
. —_ = yw 4 ~ ~ - = — ” ~_— a 
wee > - = f —_ - a 
a J y - 
~ ; . f ° 7 - anil " ~ ° 
oe ° ° 
~ -_ — = — oo a 
- “ ane - P - 
~ — - a ws o~ - al - “ 
. _ - -— 
—_ - - - “ on me - ~ = . 
ws = ~ - 2 oo. f 
a one —_-« -” 
‘ “ = > oe . ~ - ~~ f 
e —_, . at ~ . - 
7 —— , ~ “ 
. o , - j puss * ~ 2 . “ 
_ . . rt 4 _ o = 
~ A - - ~ an go aa ~ — ~ f poms 
| — ” oe a ; - 
ow - wee - . = ~ 
— = ~ a — = - puccnng » 
‘ ~——— aw ~ - ~~ : _ f - ~ <n ~s 
= me ~~ . ar 
r = = 2 _ ~ e ~- 
— — — . 
4 . - a —_ = eo — _ 
_ f - oon =" md os = 
j "i 4 ° . — r; — en > — 
- = _ - . -_ 
~ a a > - = - - ° ow P ~ — _— - 
- ~ ° ~ > ones ~ — 
al a . a — ad = - . 
— « - - - — - - - « — _— 
—_ — _ iad ~ . — a Ss es ae 7 
uM m4 - — - a a — 
— - — _ on — iad 
4 — 7 = * - _ r =~ ~ oo 
sneer = ~~ ~ = aoe = 
- — - = ae a 
a - * - = © = ~ _ _ 
a ~— — . 
: j Pat P é ~— ~ wy 
~ = -~ — _ 
® on a ° 
~ . ~~ - “a - : f 
L - ~ 7 4 - - a om ; ’ 
. : - one 1 - ~ os —~— * 
= = ; . : - we ome ot Pe ae - f 
~~ — - a . om ome o 
© ” ¥ “ 
> ~ / P = a j - - . 
4 , - j = —_ > . 
* - — ™ . 
j - -- f < s 
- « - 
» sm 4 on 4 - - - 
* ~ - = ag - - - - . 
— “ " ™ 
7 ~- -~ - 
<= - "ae J y ¢€ - Sa 
Pere al _ ne ’ 
_ jf _— - o a ene . a » ‘ 
- - _ a " > 
, = - ~ ~ * . - - ~ } 
Ps ~ - a " 
~_ a J y = 
. - ree j 
4 R on " of 
é o o “ ° ~ i 
nee a = oo 
. - - 7 
- 7 ao -~ on 
~ o ~ , o 
: — a = ~ = _ > 
i a - — 
> —_ _ - ~ ” . 
; ae fe = 
. i - — 
4 * es - 
——— - - — _—— o ° 
. — , ow - _ 7 - - — 
1 - ~ a - ~ — 
- f . ai - 
- ~ - ~ - - — - 
- = ail “fi — ou f 2 ~ 
7 . al aa . aa 
— ~—— — sf —_ ” =e ~ ~ 
a — * _ sd - - a 
f « pm — ~ mee j — guns on - ~ _ 
—_ { : ~ o— om 
P m a - ~ - ~~ ~~~ = ~ 
- ~ = - 
— ee - —_ “ ~ an ome 
~ ——— Z - =< - = = - - _ 
- = — a oe - , oa anes a a - a -” 
~ a —_ 
> ” ~ 
- ~~ ewe ape 
me — = 
~ ew eat f 
= ny * = . a oman sont 
= a 
- . j ae 
. = ~ - 


~~ pees 


a 


+] , ‘ + } } i 4 
riié COo1 1] Wiis ia} acau ts i \\ ti) tiie ‘ 
\ ee ny F } *1] 
~ } t t ; 4 ’ ty ’ 
larch 3, 1 » Which must be treated as still in 
" } } 1 ] ? } 
roree, and willech Compietelvy does what the court 
| ’ } } y } 3 ‘ ' 
? ‘ ; , t . 
hvoors TO SHOW 1-) OF Der (i401) e1rmner HV tite 
. ‘ 4 ) 7 > - 
I? \ sec] stat ITeS OO} th) rT «>t lay if ry S44 
lf 
{ brie? \ i) i ( I tg 455 mowever, 1 rile io 
i 
—®. F ] » J { — 4 
- 3 ¢ ; 'y ; + 
mary ovpnyeects © eat LCT OF Sd dune iaia4 vere 
. } j * 
4 ; 
to do away with certain laws passed bv the legis 


» e ” i ’ ryt ‘ } 
Ol the district ATTOrnMeEeYN 1d) tive AeLYITOrV. ane 


: ] j 7 “ . } 
extendine rhe Tee Cy oO rSAoo TO | Lil IMNUSTE bee 
> 7 ' . Be ? ? : 
AKCTI aix® bthlinga < it “| sae Iie ey Li ' j ‘} 

»+ , TRY ) ? . ~~ ¢ try % ' ; | 
SECTLIOTI i ) LCV IS ITtLLGSs VI Pict ()] \ 
POLE nto erect 7 hited } ( qo)" fs é i TIO) 

j | 7 
t ' ) 
Ct whiat WaS ALTeEACYV The tav 

rr 4 P 4 ; a = 7 > ? } 

mar CQOVLISTEPILCELOTT ‘ay —~ (4 {) Lr AAO r( ' —~(*(] 


o_ 6 = 
Op mon of the court below, the one adopted and 
‘ 


acted on by the irst Comptroller ot the ‘Treas- 


urv (3 Lawrence’s Decisions, 119). and. it is 


§ 
: 


presumed, will be toll 


10 


eordance V\ ith its repeated decisions U. S. i. Plill, 


‘¢ 


120 U.S. R.. }). 182. and cases eited). 


lt IS theretore respecttully submitted thiat the 


demurrer should not have been sustained. and 


that the judgment should be reversed. 


Wm. A. Maury. 
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No. 210. 


THE NORTHWESTERN FUEL COMPANY 
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FILED DECEMBER 17, 1885. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, ims. 


No. 210. 


R. G. BROCK AND G. T.o McKENZIE, COPARTNERS AS 
R. G. BROCK & COMPANY, PLAINTIFFS IN ERROR, 


us. 
THRE NORTHWESTERN FUEL COMPANY 


IN ERKOR TO THE Cl CUIT COURT OF THE UNITED STATES FOR 


THE NORTHERN DISTRICT OF TOWA 
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Be a ar te a RCA RAR ARAN A MOE AE aE INCA NENG ti a RecN 


R. G. BROCK ET AL., &¢€., VS. THE NORTHWESTERN FUEL CO. 1 


] (NITED STATES OF AMERICA. 88. 


The President of the United States to The Northwestern Fuel Com- 
pany: 

You are hereby cited and admonished LO be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of Octonver next. pursuant to a writ of error filed 
in the elerk’s office of the United States circuit court for the district 
of lowa, wherein R. G. Brock and G. 'T. MehKenzie, copartners, are 
plaintiffs in error, to show cause, if any there be, why the judgment 


rendered against said plaintiffs in error, as in the said writ of error 

e | _— ‘ } } ] —— ‘ wy ] 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable O. P. Shiras, U. S. district judge, northern 

: c } : (a4) } a | = 
district of lowa, this 6th dav of February, 1885 

Senl Cireuit Court i. s Norther District I lowa Dubuque 

. P. SHIRAS, Judge 

l4 Service of the within citation accepted at Dubuque, Feb’y 


6. 1SS5. 
THE NORTHWESTERN FUEL CO.. 
HENDERSON, HURD & DANIELS, Attys 


eee 

ed 
. 
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’ UNITED STATES OF AMERICA, 88 


The President of the United States‘of America to the honorable 
judges of the circuit court of the United States for the northern 
district of Iowa, ‘ rreeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment ofa plea which is in the said circuit court, before you, 
between The Northwestern fuel Company, plaintiff, and R. G. 
Brock and G. 'T. McKenzie, copartners, as defendants, a manifest 
error hath happened, to the great damage ot the sald R ( ,. Brock 
and Gs. \¥ McKenzie, copartners, as by their complaint appears, we, 
being willing that error, if any hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this 
behaif, do command you, if judgment be therein given, that then, 

openly, you send the record and 
proceedings aforesaid, with all things concerning the same, to the 

Supreme Court of the United States, together with this writ, so that 

you have the same at Washington on the second Monday of October 


next, in the sald Supreme Court to be then and there he ld. that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the laws and custom of the United 
States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 


I—210 


SON Svc eee eee ete ee 


Laid» demsadheneandlen Caeker eee 


CSR shapers 


2 R. G. BROCK ET AL., &C¢., VS. 
Supreme Court of the United States, this 6th day of February, A. D. 
1885. ) 

[Seal Circuit Court U. S., Northern District of lowa, Dubuque.] 

A. J. VAN DUZEN, 
(), yf 1 Ee ue be Dist. or lowa. 
Allowed. 


O. P. SHIRAS, Judge 


3 NORTHERN District or Iowa, ss: 


Pleas before the circuit court of the United States for the northern 
district of lowa, eastern division, at a term began and holden in 
the city 3) Dubuque Ol} the third Tuesday ot April, A. 1). LSSo0, be- 
fore the Honorable Oliver P Shiras, Judge of the United States 
t 


district court tor said district. 


THe NORTUWESTERN IuEL COMPANY 
ng. . No. 66. Law. 
R. G. Brock and G. T. McKENZIE. 


Be it remembered that heretofore, to wit, on the 18th day of eb- 
ruary, A. D. 1882, a petition was filed in the office of the clerk of 
the United States cireuit eourt for the northern district of Iowa, 


eastern division, in the words and figures following, to wit: 


4 [In the Cireuit Court of the United States in and for the Dis- 
trict of Lowa, Northern Division. April Term, 1882. 


NORTHWESTERN FUEL COMPANY 
US. 
R. G. Brock, G. T. Mchkenziz, of the Firm of R. G. Brock & Co, 
Petition at Law. 

And now comes plaintiff and for cause states— 

That they are a corporation duly organized under the laws of the 
State of Minnesota, and deal generally in all kinds of fuel and mining 
eoal, and has its principal place of business 1n Saint Paul, in State 
of Minnesota. 

That defendants, Rh. G. Brock & Co., is a copartnership residing 
and doing business in Cedar Rapids, in the State of Iowa, the indi- 
vidual names of said copartnership being R. G. Brock and G. T. 
Mckenzie, both of whom are citizens of the State of Iowa. 

That on the 13th day of July, 188i, said defendants made and 
entered into a written contract with the What Cheer Land and Coal 
Company, the same being a corporation doing business in the State 
of lowa; which contract is in words and figures as shown by Ex- 

hibit “A,” hereto attached and made a part hereof. 
5 That the benefits of said contract were duly assigned to the 
Northwestern Fuel Company,this plaintiff, by said What Cheer 
Land and Coal Company, in words and figures as seen by Exhibit 
‘“B,” hereto attached and made a part hereof. 


_>~ 
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THE NORTHWESTERN FUEL CO. 


That said contract provides that after the month of September, 
1881, said defendants shall pay for all lump éoa! furnished them 
the sum of 75c. per ton over and above the cost paid by the com- 
pany to the miner, not including entry work, which amount thus 
paid, up to and including the month of November, 1881, was one 
dollar per ton. 

That said contract also provides that defendant- shall pay the sum 
of one & 7°; dollars per ton for nut coal furnished them thereun- 
der. 

That by virtue of said contract plaintiff furnished de fe ndant- and 
thev received under said contract from said plaintiff coal, lump and 
nut, of what the annexed Exhibit C, which 1s made a “a hereof, 
is a correct statement as to dates, amounts, prices, and totals, and in 
every particular. 

That under said contract payment for said coal is to be made each 
month, the coal furnished during each month to be furnished dur- 
ing the month, to be paid for in cash at the office of the coal com- 
pany on or before the 15th d: Ly of the month following. 

That the said assignment was made with the knowledge and 

consent of defendants 
6 That demand by this plaintiff was duly made since the 15th 
day of December, 1881, and they failed and refused to pay. 

That there is due this plaintiff under said contract the sum of 
thirteen hundred nine and ,°,°, dollars after giving them credit for 
all apy paid and all other credits they are entitled to and for all 
just offset 

W herefo » plaintiff asks judgment in the sum of thirteen hun- 
dred nine 50 dolla irs, with interest and costs of suit, against said 
firm and the individual members thereof. 

D. W. BRUCKART, 
Alt’ y for Plaintiffs. 


STATE OF Towa, ) 
Linn County, | 


o> . 
a >t > an 


I, —— ——. heing duly sworn, depose and say that Iam agent 
for said plaintiff, and as such agent did the business upon which the 
above claim is founded, and personally know, having read the fore- 
going petition, that the facts therein set forth are true, as I believe. 

C. J. Ft STEER, A ge nt. 


Subscribed and sworn to before me the 6th day of February, 1882, 


by said E. J. Foster. 
[L. s.] J.C. STODDARD, 


( lerk Superior Court, . Rapids, lowa. 


~] 


EXHIBIT A. 


This agreement, made the 13th day of July, 1881, at Cedar Rap- 
ids, Iowa, between the What Cheer Land and Coal C ompany, party 
of the first part, and Mess. R. G. Brock & Co., of Cedar Rapids, as 
second parties, witnesseth 


on aime Wh 


Oe nm Lt. 


| 
| 
| 
| 
| 


4 R. G. BROCK ET AL., &¢., VS. 


That, subject to the conditions following, the first party hereby 
agrees to furnish and dell iid second parties all the lump 
coal mined by said coal company at their mine now in operation at 
What Cheer, lowa, fi | ith the present date 
and ending July 1, 1882, said coal and all coal herein agreed to be 
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i} riod commencing \\ 
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» nd a t ? } } } ’ ’ ’ , ’ 
. ’ i ) ; ; + hy , va iy | ’ 
furnished to be Poaded at the mbes and delivered to sald second 
‘ oy . 1 , | , » >? | vi : - } } } . * sh « 

parties al Sci lf tne Upon CArs to De fluirnis req OV seco}? py rties. 

Fr . ' | ; F { ] - ;' 
Pala coal COTMNPAlr hnmerevy i rr 35 to Turnish In Salad manne! 

} } ' , 

, i ; ' . | ‘ 
and At salad }) aCe lO Sdl SCCOTICG parties SQ ft) ) OL Tlie nue and 
>} | } thy, | ry i1)) ] ? ‘ } } ' 
SigiCK COdl as ttl \ * til ii t FECES eh yo. idl Pe] Mas Said °s CUI Dal 

i ; 

’ . } | ’ , ’ ) } 

‘ ’ i i t ' , } , 
ties shall oOrdaeyr, i SAlG Coal » He We ohed on the truek seaies ol] 
‘ 1c] ’ } y , } ' ‘ ’ ? i }] 1} ] ] 
Sal COT pally l ; iid t Wille iV “fg Sila i nae % Cs I eeene 

i ’ { } } , ] 
mom, except when 1O} 5 certined bv bLhne Station agent at. the 

‘ ] aa. j ] | } 1 " i] 
point OF Gellyel i Oct »\ Lidd S@COnNd pal CS OTF DV OLIIGCr Tea- 
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Sonavie alia proper re pie 
} ] 1? a | 
Said coal! COTM pDATLS ir] tO ma ai reasonavie enadea | LO 
“ 1 
. ‘ t '% ‘ > ’ ’ " " . _ 
mcrease tiie pro CLIVE Capa Ol r mine to at least twenty 
, ; | } } } | 
‘ ‘ ‘ > ; ; oy? 

Cars }) radayvya riiest pra Cal mate, Du ne company 

; »} : ‘ : { ; 

‘ shaii nob ve re 0) O Sala CONnd parties for damages 

3 . + |} , ; ; } ; 

LO] hell liu] ~ » OT » () rate Salad ] 1) ()] » | ii 1}- 
tain sald mine at sald Capa resuiting@ Trom any NavollItVv to 
ee ee oe 5 eas sal | ) — : 
ovptaln iavorers, O} POU! SUPIRCS ATION thlhners, OF OY Feasotili OF acel 

] } } } "4 > ; 
dent or OLiye I’ CAUSE Lf (oridcl Liye COHLTO! {) “ld Con pa lt ~ 

é } } a | ‘ | ' ‘. y : 
understood OV Salad SeCcoud pa S that there 1s now eXIistlng between 
} 17 . , ' — : } i | 1> hae _— , |? - —_ 
the said coal company and the burlington, Ceaal Mapas and 
y , - oe ket i - , ' : ! a . {" } 
Northern Railway Company a contract for the furnishing of coal to 

. . , : j } | y . . ] 

¥<é 4 ‘4 ‘)} { 4) | } rcrf ’ ‘ ‘ . ; 
said railway COTIParly Lb Is a@iSO inderstood that sald coal com- 

, . > i ’ Oa rrnicl i : r | ‘ ee as 1} } a 
pany has agreed » TUrhnish to parties a fowa Clty all the coal 

¥ a} } | . ‘ ; 
needed for local trade at lowa City 

re : . ~ } } ae. ae . } } = ae + : 
fhe contract made hereby 1s understood to be subject to said Bur- 


lington, Cedar Rapids and Northern — Company and to the right 


es Pr — ais } ] —— 
and privilege Of Sala ¢ company to furnish to the toecal trade at 
. loans el i. , ] i » aos - 4% , . a } ; 
lowa Critv all th ( Lif needed or required bv sSatd trade not to e@x- 
7 . ‘ ; chk 7 . . . : 
ceed three ears per dav tli Nec Whe proauces riteen ears per day 
j , ’ , } ‘ ; I. , : ] } 
And itis further ae Lwieh the produet of said mine shat 
y | 1) ? | ? ‘ | , ? ] \ | ! + 
mavVe Feached Ww amMou yt V-LWO @Cars per day sald coal com- 
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pany may, li its Li SO Gest Selif SUCi) CUSLOMMerPS as It hay 
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secure at any ) 1 exceeding two cars }) Pr aay Ot} UTT yp) COA! 
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’ MmasSmuch as eagvreems L Salad st ond parties hereinafte 
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entered nto a S tL ] uire them to take the entire product 
_ ae ——— a a 
of nut and slaek coal produced at said mine it is understood and 
’ } ° . i | > =4 
agreed that said coal compan sat full liberty to secure a market 
. | ft nial tly«y — . - EE 
ior sak ut % Lr Sia ( alldi bat sald seeond partles Siail Nave 
} £4 4 vl ] ‘ : 
a right to demand rst party the balanee only remaining un- 
——s » a | } } , ] . 
sold of said quantities coal and so as not to interfere with contracts 
oe a aa Bias . -_ oe | a oe 
existing priol tO notiee bd SaiQd second parties of thell need Of all 
‘ ‘ s 
the produet remalbing unsoid atter such notiee, dut sald first party 


may not (except at lowa City) furnish said coals at a less price than 
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iy 
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here agreed without reducing rates to said second parties to such re- 
duced prices. 

The second parties agree to take of and — sald coal company, 
subject to the reservations and limitations above, all the lump coal 
mined by said company during said period and so much of the nut 


and slack eoal “as they « Cal find sale for. sald coal LO be cle livered LO 
them on the ears at What Cheer, “ wa.iIn mauner aforesaid 


and they agree to pay a the fo] owing rates, to wit: During 
the months of April, May, June, duis, August, and September, for 
hump coal, sixty- two and one-half cents (62 
of min Inge said coal, to wit, the cost paid 

miner, hot including entry work, and during the remaining 
10 months of the vear seventy-five cents per ton of two thousand 

pounds ebove the cost of minin 


| 
’ 


per ton above the cost 
Vv caid company to the 


They agree to pay for all the nut coal taken by them the sum of 
one dollar and twenty-five cents ($1.25) per ton and for slack coal 
the sum of three dollars per ear of twelve tons during said entire 


period ; but the prices here made as to nut and slaek are made with 
the follown ne understanding and agreetnent, to wit: If the prices 
— inable bv said second part 3s for said classes of eon last 1 hamed 
vill enable them to make a reasonable profit on the same bv pay- 
ments to said coal company of four dollars ($4.00) per car of twelve 
tons for slack and one dollar and thirty-five cents ($1.55) } | 
nut coal during the six months commencing October Ist next, then 


~~ 
— 
ww 
—— 
~ 
—— 


rf 


they agree to pay said company such advance. ‘They agree to buy of 
, . . } } 

said company all the nut nn slae kK coal the ir trade demands up 

to the capacity of said mine to furnish the same. and thev espe- 


clally agree with said company that they will use their best efforts in 


securing sale of said classes of coal. 


ay or , . 7 1, ~~ } , £ 
Payments lol said coal are to be made each month, the coal fur 

.s se } a } » +] (ee, Pal 
nished during the month to be paid for in cash, at the office of the 


a . . F ] Y . . 7 ; = ] 7 ; ] 777 ’ 
treasurer oj] the eoal ( 0O.,.0on oO} ay hore the loth day Ol roe monn fol- 
lowing, and a failure so to pay may, at the option of the first party, 


oan eee : Pe ae yaw ov 
terminate the contract on five days’ written notice. 


ih 
1] it is agreed that secon 

tb par LV by reasotl) of t | 
tion for cel 


or resulting from aeciade nts, nor by reason of thre Ir navility to se- 


° : ° | ’ } = . Pes ~<a 
duri ng periods of snow blockade or strikes on raliways, 
ur Are , Li ayeal Sous | a | 
cure Cars upon Whoieh to ion COAL. 

: . ] , : sh ] _ rail 
[t Is hereb \ — Lu: lly agreed between said parties that they wilt 
each use thei ‘ best eCxXel rtlons to secure the ears necessary tor their 


use In handling the coal under this contrae 


[n witness whereof we sign our names hereto this 21st day ot 
July, 1881. | 
THE WHAT CHEER LAND AND 
COAL ~ 
By L. H. JACKSON, Sec’y. 
R. G. BROCK & CO. 


6 R. G. BROCK ET AL., &C., VS. 


By consent of the parties hereto the supply of lump coal to be 
furnished to R. (x. Brock WV, ( ‘0. for the remainder of the term of this 
contract is limited to 12 cars per day. 

NOV. ’ e LSS] 

R. G. BROCK & CO 


1? Kexnipsit B. 


The benefits of this contract on future shipments assigned to the 
Northwestern Fuel Co 
[L. s.] THE WHAT CHEER LAND AND 
COAL CGO.. 
By S. L. DOWS. Pres. 


LOUIS H. JANBORN, See’y. 


lo KMXHIBIT © 
CrerDAR Raptips, Dec’r 1, 1881. 


Messrs. R. G. Brock & Co. to Northwestern Fuel Company. 


Date. CarNo. Weig Price at 
nines 
IRS] 

Nov | { * O00 [1 1p S175 2 t DO 
() 49 7 24 5O 

rs 24 Nu - i v-) ls 
Hs i Ay Lump | 7d 24 OO 
164 . 24 50 
$1 ot) . 24 30 
Pat ~ " 4 {) 
SRO ~ 94 HO 
1052 : <t ol) 
1456 - 24 50 
1274 - siceeeeiiat 24 50 
1282 “ 94 5O 
PB825 } Nu ~— I 2 Io 50 
1244 . Lum} l 75 24 50 
3 eye) x : 24 50 
t 0 ‘ 24 oO 
7 ) ry . - YL SO 
i aS ‘ - w41 AO 
7 US4S . " 74 5) 
oS4 “ 24 50 
— 4] . 4 DO 
aye > 24 50 
O46 . - <4 ol) 
os 7194 ‘ 24 50 
190 re ee Pee 24 OO 
464 Zs 24 50 
14 Nitell Lum} l 75 24 50 
pry I4 DO 
LOTS! ‘ 24 50 
S148 ~~ "| sae 4 AO 
l s hie 24 50 
Nov SS we i 24 2 
LO6Yt — 24 50 


THE NORTHWESTERN FUEL CO. d 
Exhibit C—Continued. 
Date. CarNo. Weight pit see 
188] 

Nov. 8 OD 294 000 Nut = sod : $1 25 15 50 

9 221 24, NPY, eccimindaaimaes | L 25 15 * 
10 3540 Lump : i 7é 24 50 
11554 Bc 24 50 
4106 e 94 FO 
15640 4 SO 
9470 24 5O 
G508 - 24 i) 
148Ut 24 50 
AZ I 94 50 
12 24 50 
14 OSH 24 SO 
7474 —_ 24 50 
RG?) _ 24 50 
ITA 24 i} 
Ld 3682 = : os patient °?4 50 
OC) = é‘ ae 324 AQ 
16 975 |..-- i 7 <4 
ie LZ 24 OO 
2] 156 of 
4248 24 5O 
9 116 24 50 
1.309 5O 

15 And which said petition was endorsed as follows, to wit: 


No. 66. Northwestern Fuel Company vs. R. G. Brock & 
G. T. McKenzie. Petition at law. riled l'ep’y lo, 1882. H. Kk. 
Love, clerk U.S. cireuit court, district of Iowa, northern division 
D. W. Bruckart, Hurd & Daniels. 


And afterwards there was filed in the office of the clerk a sum- 
mons in words and figures following, to wit: 


lo Summons, U.S. C. C. 
UNITED STATES OF AMERICA, a. 


District of Lowa, — Division, { 


To the marshal of the district of lowa: 

In the name of the President of the United States you are hereby 
commanded to summon R. G. Brock and G. T. Mckenzie, of the 
firm of R. G. Brock & Co., a citizen of the State of Iowa, to appear 


ie a 


before the honorable circuit court of the United States in and for 
the district of Iowa, on the first day of the next term thereof, to be 
begun and holden at the city of Dubuque on the 3rd Tuesday of 
April next, it being the 18th day of April, A. D. 1882, then and 
there to answer unto The Northwestern Fuel Company, a citizen of 


8 R. G. BROCK ET AL., &¢., VS. 


the State of —-, in a plea of assumpsit, to the damage of said plain- 
tiff in the sum of thirteen hundred and nine °°, dollars, interest & 


. ° v0 
costs of sult. 
llereof fail not. and have you then and there this writ. 


Witness the Ilonorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of Dubuque, this the 
13th day of February, A. D. 1882, and of the Independence of the 
United States the 106. 

[L.s. | H. kK. LOVE, 
Clerk Uy. S C’. a Northern District of lowa, 
By ALFRED HOBBS, Deputy. 


17 | Endorsed :| No. 66. Original summons. Circuit court 
of the U aioe States, northern district of lowa. Northwestern 
uel Company us. KR. G. Brock & Cy. ‘¥ Mehenzie. riled this 3 day 
of March, 1885. HH. K. Love, clerk. D.W. Bruckart, Independence; 
Hurd & Daniels—residence, Dubuque—attorneys for plaintiff. 


—- 


This writ came into my hands for service on the 15th day of Feb- 
rnary, A. D. 1882, and I served the same on the within-named R. 
Brock — G. 'T. McKenzie on the 17th day of February, 1882, bv 
reading the same to each of them, by delivering a true copy to each 
of them personally at Cedar Rapids, in the county of Linn and 
State of lowa 
J. W. CHAPMAN, 
U. 8. Marshal, 
By T. M. HOPKINS, 
Spec. Deputy. 


Marsh: il’s : fees 


Mileage, 85 miles._------.~ $5 10 
Service NS i ila aaa ar tlie f 
So <r — Z 


District OF LOWA, ss: 


T. M. Hopkins, of Dubuque, is hereby appointed special deputy 
U.S. marshal to serve this writ 
J. W. CHAPMAN, 
[} S Marshal for the Northern District of lowa, 
By GEO. C. HEBERLING, Deputy. 
o wit,on the 18th day of April, A. D. 


LS And afterwards. 


tT 
1SS2. there was filed in said court an answer and cross-bill it 
there was filed in said court an answer and cross-bill in 
the following words and figures, to wit: 


a 
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THE NORTHWESTERN FUEL CO. G 


In the Circuit Court of the United States, District of lowa, Northern 
Division. 


NORTHWESTERN FUEL COMPANY 
v's. 
Rk. G. Brock — G. T. McKenzir, of the Firm of R. G. Brock 
WW Co. 


»* , 


' 
é 


lor answer to plaintiff * petition heretn defendants state— 


Pry } . ) } . ae & oe ; . lar 
Chev denv that there 1s due the plaintifi herein the sum claimed 

lth ANd DV sald petition or anv other sum alter civing these defend- 

ants credit for all thev are entitied to for a 


lor cause of action against the plaintiff defendant- states that on 
the 21st day of Juiy, 1881, these defendants entered into the written 
contract with the W hat Cheer Land "ay (Coal ( OM pany, “a COPY QO] 
whi | ) ) 


as § } =. ‘cw WN. mee * eS 
‘fh is annexed LO plalntii S petition and marked exhibit A, to 
, , ‘ ’ ! ] TT Re P p . ] a an iP & we P . ] cy? 
Wwihiich rererence 1s hereby Dad: that alter tine Making oO! sald con- 


mod- 
imed by agreement olf the parties to salad contract, as shown by 


} , _ ’ ay } 4 . . 
4 ans . ; . . . . —. . ow 
tract. and on the «tbh day ol Novernber, LSS1.1it was in Writlhe 


. ] , i ] ] , Des ; Fen , ' . : 
sald Exhibit A. attached to plain Ili S petition, which modi- 
‘ re ~ . : . ] . } ,* 
1g hneation Was 1n words and tgures as Toliows 


=, 


= — | ail “- Den _ ] | 
By consent of tiie parties hereto the supply Ol lump coai to be 
a” , ‘ , > ‘ - } . : ] ° 2 . : . . 
furnished to R. G. Brock «& Co. for the remainder of the term of 
s << . lan? } 1) ' | 
this contract 1s limited to 1Z cars per ada 


= Novem ber 7. 1881. 


*% ‘ , . . 7 y : + * " . 

; } ' sey f . v4 ) . } , i : , P . os 

Which modification was endorsed Upon thie duplicate ot said con 
‘ 

) , , , 


i 
tract held by the What Cheer Land & Co: 
1 ] ; | 
COMPANY | by means whereof these defendants became and were en- 


Litied to recelve on sald contract irom sald \\ pert 


(heer Land and 


‘ . } . itn } — - es : : } . rc 
(oui ©o. twelve cars of hump coal per day auring the remaindel Ol 
’ } , ’ } _ ’ 
. = ; ; . ' eds) > 4 . . , : : . ' 
the term of said contract—that is.from Novembe1 (,1551,uptoand 
’ , ; —" ; , . 
; ¢¥ , > 2 | zg t? | ' Bs, ~ wry. h) sy Tf : ie ; ; 4 4 } ' 
eCMnaihne Ol vile lst day of July, |e 2: that alter the modinecation oOo! 
ve ? ? . t | } } ‘ e? 4 | ‘7 4 } ‘i? 
SaAildi ( {1} AS a resald thre ele | i { neti ic | Vis yt) til {tlh Gay ( 
’ . ] . 7 1 ; Les , ow 4 | i : > |] ; . — 
Novem bi r, 4001, GUL) assigned Oo the Paalnelll herein, and sald 
S| we . = ? } 7 , ’ 
rT. Ft  ? ' P ; ; 
bPici ntill accep on ~ 11d CO! t] ic] and Her j iit LQ sete ry\ clLil The COT 
4 
} - ] | ' | ] ] ' F , 
all ns therein contained: that on the date said contract was as 
: | to wleiniill aa ehweesiad o lO iil ih Meee A 
sicned to pilalntiil as alOresald Uli pialll lil Lerelhl leased TPOM) tlie 
What Cheer Land & Coal Co. for a period greater than the unex- 


; 
pired term of said contract all of its mines and other | 
and by which said lump coal was furnished and to be furnished to 
de fendants by suid Winat Cheer Land and Coa! Co. and LT} and by 
said lease, which was in writing, it was provided in writing as 
follows: 
2—2Z1V 
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2() It is understood and agreed that certain contracts for the 
sale of coal have bes 1) made by the sald party ot the first 
part, ~ meaning thr reby the What Cheer Land and Coal Co..” a list 


Se Pe sel im ‘ Lal nah anal 1 la ] ~~ 
Ol which, with the prices at whieh su fh Coal Is SOLU. Is to be furnished 


to the said party ol the second part, “ meaning thereby the plaintifl 


‘ « 


» Whom the bene- 
fits are assigned.” Said written lease is in the possession of the 


plaintiff, and defendants are unable to annex a copy thereof to this 


— 
‘ 


, ' : . 96 ; . , ' 
herein, Who assumes the obligations thereof and t 


i 
answer. 

Defendants aver that at the time said lease was made, entered into, 
and accepted WV brie plaintifl thie plaintiff received from the What 
Cheer Land and Coal Co. a list of parties with whom that COPpora- 
tion had made contracts for the sale of coal, and in that list ap- 
he name of Rk. G. Brock & Co., and that at the same time 


peared { 
P| 
| ! ij , _ — on} a ’ . ’ ’ hy 
plalntill recelved from said What Chee Land and (foni Co. the 
original coutract, a COpy ol which 1s annexed to its pe LILIO 
j ] ** . , - 2 ,* ’ ». , ’ : | } 
hibit A. ahd. ov renson of toe por Mises, becameand Was Tul 
to carry out all of thie provisions of said contract as modified. 
, " t | : e l, , «yy ] of . | 
hey Kepta 1 performes 
° } 
contract contained, and 
Fit ai ll _ , — ' | _ } mhnheY 
recelyveqd sald contract and beeam«s bound Lhnereby\ 


all the agreements and provisions in sal 
toat atter plaintil 

these defendants furnished a suflicient number of ears at the 
21 mine named in said contract to receive and ship twelve car- 
loads of lump COadl aS PTOV cle (I by sald contract as modified ; 
1e plamntilf, Upon lis part, made noeffort to secure ears to ship 
sald COal, ana from ana aiter the 29th day of November. ISS], he- 


i 4 } } . _ I 
PiecLled and reiused 1 


— 
oe 
~- 
~ 
— 
——s 
~— 
« 
—"s 
— 
a 
od 
- 
<~— ed 
~e 
—_ 
— 
—d 
— 
— 
—) 
—-- 
— 
~~ 
— 
~_ 
—s 
- 
es 


said contract and declined and refused to furnish defendants with 
any more coal whatever under the terms of sald contract; that said 
contract Was and isot great value to these defendants, and by reason 
of plaintiff’s violation thereof these defendants have been greatly 
damaged in the sum of, to wit, twenty thousand dollars. 

Wherefore these defendants demand judgment against the plain- 
iff for the sum of twenty thousand dollars, less the amount due 
from defendants to plaintiff, as set forth in its said petition, together 
with interest and costs. 

HUBBARD, CLARK & DAWLEY, 


. ob 
Attorneys for Def’t-. 


o ly sworn, depose and say that I am one 
of the cle L( ndants ll) the above-entitled action. | have heard the 
foregoing answer ready and know the contents thereof, and the state- 

} 


ments therein contained are true, as | verly believe. 


R. G. BROCK. 


22 Subseribed and sworn to before me this 17th day of April, 


[L. s.] | H. RICHEL, 
Notary Public. 


~~ = 
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And which said answer and ecross-bill is endorsed as follows: 
United States circuit court. Northwestern Fuel Co. vs. R. G. Brock 
& Co. Answer and cross-bill. Filed April 18,1882. H. kK. Love, 
clerk U.S. eireuit c't. 

And afterwards, to wit, on the 19th day of April, A. D. 1882, there 
Was filed In said court a motion for more Spe cific statement 1D the 
words and figures following to wit: 

<a> 
In Cireuit Court of the United States, District of Iowa, Northern 
Division. 
NORTHWESTERN FUEL COMPANY ) Motion for More Specific State- 
is . 
R. G. Brock & Co. et al. ‘ GOES. 

Plaintiff moves that defendants be required to make their answer 
and cross-bill herein more specific, in this: Said answer and cross-bill 
states “that said contract was and Is of rreat value to these detend- 

ants. and by reason of plaintiff’s violation thereof these de- 
23 fendants have been creatly damaged Wn the Sum of, LO Wit, 
twenty thousand dollars.” | 

Plaintiff moves that def ndants be required to state of = and 
wherein such damage eonsists and when the SAT and the Les 
thereof accrued, and be required to set out an itemized and se fi¢ 

. Statement of such damage, LIVING dates when ‘ook iten accrued, 


D. W. B ~ UCKART, 
HURD & DANIELS, 


phi Ws for Plaintiff. 


Which said motion is endorsed as follows: No. 66. U.S. cir. e’t 
Northwestern I uel Co R. G. Brock et al. Motion for more spe- 
cifie statement. Filed April 19,1882. H. K. Love, clerk, by Alfred 

‘ * 


Hobbs, dep’y. D. W. Bruckart, Hurd & Daniels 


} ’ . + . ] ‘ é i 
And afterwards, to wit, on the 24 day of November, 1882, a reply 
. i rs 

' wor | . 1] _ , Pa S Lowes sad « 

to the answer was filed in the following words and figures, to wit: 


; 
— 


? 
' 
‘ 


—" 
-< 
— 
ors 
~ 
— 
me 
aad 
- 

Y ae 
~ 
pened 


In (‘ire rit (ourt of the [rites WS t « ites. Nort hern I)is 
Kastern Division. 


THe NORTHWESTERN [vet Co. 


ae vs. ‘ Reply. 
R. G. Brock et al., Defen’ts. ) 


For reply to the answer and counter-claim of defendants, filed in 
above cause, plaintiff says: 


24 It admits the execution of the written contract, Exhibit A, 

and its modifications on Nov. 7, 1881, as set out in said an- 
swer; also the assigninent thereof to plaintiff, as alleged; admits 
that it leased from the What Cheer Land and Coal Co. its mines, 


ET A L., 


OCK 


? 
& 


BT 


> 
& 


F 


iS 


‘ 
. 


said lease 
ved the list of persons 


in 


cy 
a 


In writin 


~ provided 


ra | 


t \ 


client 


1Clé 
ive and 


' 
i 


sufi 


rece 


tO 


| said contraet 


— 
— 
~~ 


4, 


~~. 
~~ 
7 


—— 


DANIELS, 


LD & 


HUI 


SON. 


> 
4 


HEN DEI 
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And afterwards, to wit, on the 2oth day of November, 1882, there 
was filed in said court a rejoinder in the following words and figures, 
to wit 
In the Cireuit Court of the United States, Northern District of Iowa 
‘astern Division 
NORTHWESTERN FUEL Co. ) 
: Rejoinde! 
-. 


a a a ea, eo 
For a rejoinder to the 2nd division of plaintiff’s reply, defendants 
state— 


That on the 3rd dav of Dee.. 1882. plaintiff, without cause. re 


| 
. 7 : ' P ~ } —_ . ° : 
pudiated the contract set out in the petition and answe!l herein 
] ] hes ' ] i alednme ’ } : on 
and apsolurely refused to delivel defendants more coal 
6>°7 ] . , | as rr : ' on oa | 
a thereunde! . Without anv claim or pretense that ears could 
} f | , ‘ ‘yy ¥%% | nel ~~ ‘ ] + | wail ’ ryreyurg ] ad 
mot. ove prot ireqd, ana btiUS Alla KGlea V deprived (le1et}¢ ants 
. 1? . . 1 j : ' - . 
of ail opportunity to secure cars for the transportation of said coal 
a i 
A we . , ot : : ] fe s ; | } 2 : ] 
bY means whereo!l piarntiy Is estopped Irom Clialming o1 pretending 


+},. . . ld | ho ‘yy tf » eF isa? i . ' 
Lnat cars could not ve procured alter the agate atoresaiad 
‘ 


‘ + 

i i i it 

b | ) ’ . 

{ | 21 

(cheer m from that date to Dee’r 3, | i, ana im and aiter said 

} ' } | it’ ‘7 ; ] 
7? 7 ’ 

iast ¢ ale piaintifl mad no ¢ ~ e Me eg Cats tL) transport sHid 


Wherefore defendants pray jud 


Which said rejoinder is endorsed as follows: N. W. Fuel Co. v 
Brock et al. Rejoinder. Filed Novw’r 25, 1882: A.J. Van Duzee, 


] 1 = y \ . oe 
clerk U.S. eir. e't. 


and figures following, to wit 


In the Cireuit Court of the United States, Eastern Division of the 
Northern District of lowa. April Term, 1885 


THE NORTHWESTERN Fue. Co., Plaintiff. 


' . 7 ’ 
a). Amended and Sub- 

, . ‘ r | ’ , j 4 " ; 

R. G. Brock & G. T. Mckenzie, Copart- | stituted Reply. 

, ' : 

ners Broek W Co., “eon we j 

28 For an amended and substituted reply to the answer and 
counter-claim Ol defendants nied in the above cause, i€ave o! 


” he pei 5 tw _ 
sick iS) 2S ats 
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the court being first had, the plaintiff files the following reply and 
states: 
[t admits the execution of the written contract, Exhibit A, and 
its modifieation on Nove’r 7, 15881, as stated and represented in said 
answer. It admits that it leased from the What Cheer Land & 
Coal Co. its mines, &e., as alleged in the answer, and that it was 
provided in writing in said iease, as therein stated ; admits that it 
ee 
Plat iff denies that the defendants furnished a sufficient number 
the mine named in said contract, as required to do by the 
terms of said nig worn LO recelve Ring ( 12) ear-loads of lump coal 
per day Or SO urnis hed any Cars what tever, except such only as 
plaintiff at il times promptly filled for defendants and shipped 
them or the ir order. 
Plaintiff denies each and every statement and allegation in said 
nter-clalm made Or contained and not herein affirm- 
that it ever at any time repudiated the 
contract, Exhibit A, and denies that 1t ever at any time neglected or 
refused to ship Or deliver LO defendants any ot the coal they were 
ntitled to receive under said contract; but, on the contrary, 
Zo plaintiff avers that during the entire time named in said 
answer and during the entire time of the continuance of said 
econtraet if delive red LO det ndants, at the times and plac S hamed 
the delivery of the same and in accordance with 
many ear-loads of coal as defendants 
to receive the same in, and on its part 
kept and performed all the agreements and provisions in said con- 
tract contained and to be kept by them performed. Plaintiff denies 
that defendants were ever damaged by its breach of said contract in 
the sum of twenty thousand dollars or in any less sum. | 
lor further reply plaintiff savs that it 1s provided in said con- 
tract that a failure by defendants to pay on the Cg: Merle ib 
‘tire amount of coal delivered during the prece: lin, 


intitf, as assignee of said Bra party 


of ears at 


answer ane CO! 
: ] - ; ? : ’ . : 
atively admitted : denies 


in said eontract for t 
the terms of said eontract. as 
furnished cars at said mine 


month for thre C] 
month shall authorize said pla 
to terminate said contract on five days’ 


named in said econtraet, t 
written notice [| untifl avers that On December loth. LSS2. there 
to it ior con furnished defendants in the nth of No- 


_e 
-_ 
~ 


became que 


vember, A. D. 1882, under said contract the sum of thirteen hun- 
dred and nine & ,°°. dollars; that defendants neglected and refused 


any part thereof to plaintiff, although requested 


to pay the same or 
by plaintiff so to do, and thereupon, on December 17, A. D. 


30 1882, plaintiff, as authorized by said contract and provided 

therein, terminated the same, and defendants were not ent itled 
to any coal thereunder after December 22, A. D. 1882, heen thous me 
became terminated at the expiration of five days afer the serie of 
the notice required by said contract to terminate it, which service 
was made on December 17, 1882: that ack te ens Denies 22, 
D. 1882, plaintiff furnished and delivered to defendants all the 


coal that they furnished ears to receive. and in all respects com plied 


with the terms of said contract. 


<< 
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ae 
Wherefore plaintiff prays that it have judgment asasked in its 
petition herein filed, and for costs. 
HENDERSON. HURD & DANIELS anp 
BLAKE & HORMEL. PUfF's Attorneys 
STATE OF MINNESOTA, | 
- Ss. 
Ramsey ( ounty, } 
IX. N. Saunders, being sworn, says he is an officer, to wit, president, 
“— of plaintiff in the above-entitled cause of action: that he knows the 
contents of the foregoing reply, and that the statements therein 
made are true. 
EK. N. SAUNDERS 
Sworn to and subseribed before me and in my presence by. the 
said EK. N. Saunders this 16 day of Mareh. A. D. 1883. 
[L. s.] C. D. O'BRIEN. 
Notary Public in and for said Rams y ( puny, Minnesota. 
oO] And afterwards, to wit, on the 19th day of April, A. D. 
1SS5. there Was filed In suid court a reply iO ame ndment LO 
answer in the following words and figures, to wit: 
Reply LO Atine ndme ni to Answe " 
N. W. Fue Co. vs. BRocK 
< 
Plaintiff, for reply to the said amendment, denies each and every 
allegation thie reot. 
[| 
And, for a further reply, plaintiff repeats each of the allegations of 
plaintifl 's re ply to the answer asmay apply to the statements of said 
amendment: denies that defendants have been damaged inthesum 
of twenty thousand dollars or in any less sum. 
BLAKE & HORMEL. 
HENDERSON, HURD & DANIELS. 
Alt ITNREYS lor PU fi 
\\ i} ch said reply Was endorsed as follows 
filed April 19, 1883. Alfred Hobbs, dep. clerk U.S. ceir. e’t. 
And afterwards, to wit, on the 21st day of April, A. D. 1883, 
a there was filed in said court an amendment to defendant’s answer 


and counter-claim in the words and figures following, to wit: 


In the Circuit Court of the United States, Northern District of Iowa. 
Kastern Division. 


o2 THe NORTHWESTERN Fue. Co. vs. R. G. Brock et al. 


By leave of court the defendants amend their answer and counter- 
claim and state that by the terms of the contract referred to in said 
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answer and cross-claim these defendants are entitled to receive from 
the plaintiff all the nut coal produced by said What Cheer mine 


which the trade of these defendants might demand ; that the product 
of nut coal from said mine while operated by the plaintifl was two 


. = . ] , ro | 4 } } » } - Js 
car-loHnds per dav: that these defendants desired LO take sald nut 
> ‘ | 1? ] - ‘ " ] 4 " | ij » » I ® . 2 4 ae, } ? , ' } ’ +> a 137 ‘ 4 ] 
Coai UNdGer Salad COoOneraci md their trade demanded such nut coal 


i | } ] = ) oe mee OPT Fr 
Lnat these defendants demanded ol the plaintifl Sald nut coal aduring 


ordered by defendants 


; , | ® ~ } “e ] : . ‘7 "*) + ie . | } 
the month of November. ISSl. and until plaintifl repudiated sald 
} j ’ ? . f 7 
contract and refused to turther perform the same; that these defend- 
} ij . vee : : . ‘ . . : 4 ] 
ants furnish “1 a SUTTICIEN numbe Of ears to recelve sald Hut Coal: 
| | | : ] : 4 . i . . . 

that the plammtii Upon its part made no effort to secure cars or to 
~ ] 
| 


! ‘ ‘ ny l ray ] asc ‘ 
ship sald coal alld reused to s yy Salad Coa 


a , 3 | ’ } ; es ? 
durine Lnbe Mopnth ol Novem br I, ISSI: that these defendants were. 
; wee a or Pe mayen _ ' re a ley] 
alte! plait repudiated § si id contraet and utterly refused to fulfill 
- 4) oe ee ea 
the same, ready and willing to take said nut COai aNd May | Make] 
aaa Ss as " ’ 7 ae 
pavmenht therelor, and required the same for their trade 
i « 
A be ‘ ] ‘ ; > Coal } 2&9 ] | | » +i + Oa be 
e)eD ana | £ awd Bow, WPODOTUITLSN Geprivea oO] tne Sill t>\ Lilt Ww iQ } rit 


repudiation of said contract on the part of the plaintiff, as set 
forth in the original answer and counter-claim: that they were at 
al] times ready LO furnish L] isportation ana reecelve sald nut coal 
and pay for the sami in accordance with said contract. and by meals 
of the refusal plaintiff to furnish said nut eoal, together with the 


} 


| 

i ™ 
: wall } . : ret 4 5 et hy - } yy . levy 4 ) 7 . “| . ° e* . 
reaches OF Sald contraet set forth 1h detendants ori@inal answer and 


—— 


a 
=~ 


} ] } " } | 
’ een damaged in the sum Claimed therein, 
er + > eal | Iatroa > , _ * | 2 oe sernal 
V1z., SZU,000, for which they demand judgment as in their original 


ecounter-Clalm, tli 


answer 
HUBBARD, CLARK & DAWLEY, 


Attorneys for Def ’ts 


Which said amendment to answer and counter-claim is endorsed 
as follows: 
U.S. eircuit court. N. W. Fuel Co. vs. R.G. Brock. Amendment 


> 


to answer & counter-claim. Tiled 21 day of April, A. D. 1888 


And afterwards. LO WI. on the Y ist dav of April, A. D. LSS5. there 
was filed in said court an amendment to answer in the words and 


ee 


figures follow] 1m, 
[In the Cireuit Court of the United States, Northern District of Iowa. 
leaste ge Division 


Thue NORTHWESTERN [fureL Co. vs. R. G. Brock e al... Def’t- 


tofore fied herein and states: P 
He admits that the ammount claimed by the plaintiff for coal de- 
livered to him guring the month of November, IsSSs1, is correcl and 
just, and that said coal was so delivered to him as set forth in said 
petition 
HUBBARD, CLARK & DAWLEY, 
Att’ys for Defen’ts. 


-/? 


“-/? 
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Which said amendment to answer is endorsed as follows: U.S. 
circuit court. N. W. Fuel Co. vs. R. G. Brock. Amendment to an- 
swer & counter-claim. Filed 21 day of April, 1883. Alfred Hobbs, 
deputy clerk. 


35 In the Cireuit Court of the United States, Northern District 
of Iowa, Eastern Division. April Term, 1883. 


FripAY, 20th day of April, A. D. 1883. 
Fourth day. 
Honorable Oliver P. Shiras presiding. 


NORTHWESTERN FuEL CoMPANY ) 
vs. . No. 66. Law 
R. G. Brock and G. T. McKenzie. } 


[t is ordered by the court that the original rejoinder in this cause 
stand gO0d as rejoinder LO amended reply and t ave given to file 
amendment to answer, which Is done. 

Thereupon the cause coming on to be heard, Henderson, Hurd & 
Daniels & —— O’Brien, Esq., appearing for said plaintiff and the 
said defendant by Hubbard, Clark and Dawley, their attorneys— 

Thereupon came a jury of twelve good and lawful men, citizens 
of the district, Gustavus Horn, Geo. Stahle, J. B. Mevers, Sr., Charles 
B. Campbell, Jacob Kleespie, Lucius Lane, J. M. Roberts, W. H. 
Lyman, John Marquis, R. R. Plane, R. Meuth, and L. Larson, who 

were duly empanneled, tried, and sworn well and truly to 
36 try the issue joined and a true verdict to give according to 
the law and the evidence. 


The hearing of the testimony occupied the attention of the court 
up to the hour of adjournment. 


SATURDAY, 21st day of April, A. D. 1883. 
Fifth day. 
Court met pursuant to adjournment. 
NORTHWESTERN FurEL CoMPANY 
} US. » No. 66. Law. 
R. G. Brock and G. T. McKenzie. } 
This cause again coming on to be heard, the jury and counsel 


being all present, the hearing of the testimony was not concluded 
at the hour of adjournment. 


o—210 
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oO / Monpbay, 23d day of A nril, r. dD. 1883 


Sixth day. 
Court met pursuant to adjournment. 


NORTHWESTERN IUEL COMPANY ) 
LS. » No. 66. Law. 
R. G. Brock and G. T. McKENZIE. ( 

This cause again coming on to be heard, the jury and counsel be- 
ing all present and the evidence and arguments of counsel baving 
been heard, tue cause was valemndiical to the jury by the court, and 
the jury retired LO cousider their verdict. Atter due deliberation 
they returned into court and delivered the following verdict, to wit: 


We, the jury, find for the plaintiff in the sum of fourteen hundred 
and two 3 dollars (a1, 102.47 ) dollars. 


J. M. ROBERTS, Foreman. 


\) 


The defendant thereupon gave notice and filed his motion fora 
new trial, which the court takes under advisement. 


38 FRIDAY, 15th day of June, A. D. 1888. 
lifty-first day. 
Court met pursuant to adjournment. 


NORTHWESTERN FUEL COMPANY ) 
Us. . No. 66. Law. 
R. G. Brock and G. T. McKenzie. J 


In above cause the motion for a new trial filed by the defendant- 
having been submitted to the court is duly considered & by the 
court overruled. 


And thereupon, plaintiff moving for judgment upon the verdict 
of the jurv— 


[t isconsidered, ordered, and adjudged that the Northwestern Fuel 
Company, the plaintiff herein, have and recover judgment against R. 
G. Broek and G.'T. Melwenzie, defendants herein, for the sum of four- 
teen hundred and two 54,37 dollars ($1,402.47), with interest, at six 
per cent. per annum, from April 25, 1885, and costs of suit, taxed 
at > , and that execution issue therefor. 


[t is further ordered that defendant- have sixty days from this 
date to prepare and have signed a bill of exceptions herein. 
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39 In the Circuit Court of the United States, Northern District 
of Iowa, Eastern Division. 


NORTHWESTERN FvEt Co. vs. R. G. Brocr et al 


mr 2 ff TV... 8? 
Bil, Of De "Ce ption S. 


Be it remembered that on the 20th day of April, 1SS5, this cause 
— came on for hearing before the court and a jury.duly selected. empan- 
eled, and sworn, when the following proceedings were had 
The defendants, to mall Lain Ube ir cause OF action upon their 
counter-claim, introduced and made offers of the following testi- 
mony and saved exceptions to thi rulines of the ce urt u t | 
troduction of offers of testimony, as hereinafter set 
40 United States Cireuit Court, Northern Distriet of Iowa. East- 
ern Division 


ryy ° »> ooo , 
Transcript oO} lest, 
Dupvevr, April 20th. 1883 


SAMUEL GILFOY, sworn on the part of the defendant, testified 
follows: 


Y¥. Where do you reside, Mr. Gilfoy 7 
A. What Cheer, Iowa. 
). What is your occupation ? 
A. I am superintendent of a coal mine. 
). What coal mine? 
\. Coal mines belonging to the Star Coal Company at presen! 
). What is your relation to the Northwestern Fuel Co.' 
\. I have no relations with them at presenti 
). In Nov., 1881, were you at What Cheer 
A. Yes, sir. 
(. In what capacity were you acting then ? 
A. Superintendent of coal mines for the Northwestern Fuel Co 
@. What mine? 
. A. Mine known as shaft C, or the What Cheer Land & Coal C 
mine. 
(. That is the mine they took from the What Cheer Coal C 
A. Yes, sir. 


4] ~ Q. Up to what time did you continue to be superintend 


of that mine for the Northwestern Fuel Co.? 
A. I could not say. I commenced for them November 7th, 18 
and I was in their employ for some three or four m 


Q. You were in their employ, then,as superintendent ofthe m 
9 oN : oe | 

| the 30th of November, 1551 ? 

A. Yes, sir. 
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a 
Q. And was running that mine for the Northwestern Fuel Co. at 
that time ? 
A. Yes, sir. 
(. As general superintendent ? 
A. Yes, SIr. 
Q. Will vou look at that letter and see if you sent it on the 30th 
day of November, 1881, to Brock & Co. ? 
A. I did. 
Letter marked Def’ts’ Exhibit A, and a copy thereof is hereto an- . 
nexed, marked Def’ts’ Exhibit A. 
Q@. Are you acguainted with the handwriting and signature of E 
I. Foster ? 
A. Yes, SIr. 
@. Do you know him ? 
A. Yes; I do. 
Q. How long have you known him ? 
A. Well, perhaps, for 15 or 16 years. 
(. In what capacity was he acting for the Northwestern Fuel Co. 
on the 30th of Nov., 1881, the date of this letter? 
A. I eould not tell you. 
. You know his handwriting, do you ? 
A. I think I do. 
(). See if this 1s his signature. 
A. I should say it was, sir. 
a 


Letter here marked Exhibit B, and a copy thereof is hereto an- 
nexed, marked Defendant-’ Exhibit B. 
4? Q. Will you see if that is his signature? (Handing wit- 

ness letter.) 

A. I should say it was, sir; ves, sir. 

(). Were you acting for the Northwestern Fuel Co. in writing this 
letter of Nov. s0th, to which you- attention has been ealled 4 

A. I was. 

©. Under whose directions did you write Brock & Co., as shown 
by the last part of your letter? 


Objected to as immaterial ; objection overruled. 


A. Well, sir, I was acting under Mr. Foster’s directions. 
(). Mr. Foster’s directions ? 
A. Yes, sir. 
Q. Had you talked with Mr. Saunders prior to writing that let- 
ter? Mr. Saunders was president of the fuel Co. ? a 
A. He was. 
Q. Had you taiked with him prior to writing that letter in re- 
gard to Brock’s orders for coal ? 
A. Well, ves, sir. 
@. What did he tell you to do with them ? 
A. He told me to fill them; fill all the orders Brock sent there if 
he sent the cars to put it in. 
Q. What did he tell you about getting cars yourself ‘ 


) 
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A. Didn’t tell me anything about getting cars myself. 
Q. Did he tell you to refer Mr. Brock’s order for coal to Mr 
Foster ? 
A. No, sir. 
Q. Did he, after the last of November, tell you that your action 
In referring Mr. Brock’s orders for coal to Foster was all right 
43 A. No, sir; he did not say anything to me about it. 


Witness stands aside. 
Ie. I. Foster sworn for defendant-: 


(). Where do you live? 
A. Cedar Rapids, lowa. 
). What is vour business ? 
A. I am in the coal business. 
J. Are you connected with the Northwestern Fuel Co. ? 
A. No, sir. 
(). Were you in Dec., 1851 ? 
A. Yes, sir. 
Q. Will you look at this letter which the reporter has marked 
Exhibit B, dated December 3rd, 1851, and state if you wrote it 
A. I.did; ves. 
(). Now look at the letter marked Exhibit “ C,”’ dated December 
5th, and state if you wrote that. 


Fa. (Witness reads letter. ) Yes. sir: | did. 
(A copy of said letter is hereto annexed, marked “ Defendants’ Ex. 
hibit C.’’) 


@. Do you know Mr. Saunders, president of the Northwestern 
Fuel Co.? 

A. Yes, sir. 

(). How long have you known him 

A. I think in the neighborhood of five 

(). Were you acquainted with him at the date of this letter of 
December 5th ? 

A. Ye Ss, sir: | was. F 

(). Did you see him between December 35rd & D 

A. I do not remember. 

(). Well, won’t you refresh your memory by looking at tl 
again ? 


(Witness reads letter.) 


Q. Well, what do vou say ? 
44 A. I say what I said before, in refreshing my memory, ] 
do not think I did see him personally 


@. Did you see him just prior or about the time of writing 1 


A. He was down a short time before that. I saw him a short 
time before that. I could not state the exact date. 
@. Not long before this letter was written ? 
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A. Not very long. He was down the latter part of Nov., I think. 

(). Now, a t the time you saw him did you consult with him in 
regard to Brock’s coal contract, and did he leave the adjustment of 
that matter entirely with you ? 

A. Only as to loading the cars that Brock might send. 

QQ. What instructions, if any, did he give you in regard to furnish- 
ing cars? 

A. Ile Fave me none. Well, I might modify that cl little. He 
told me to be sure and see that all the cars Brock sent there were A} 
loaded and billed as he directed. 

Witness dismissed. 

R. G. Brock sworn and examined for defendant: 

(. Where do you reside ? 

A. Cedar Rapids, Ia. 

. How long have you lived there ? 

[ think it is 27 years since I first came there. 

J. What is your business ? 

A. Fuel, principally. 

Q. Does that include coal ? 

A. Yes, sir; I also handle lime and some other articles. fuel is 
the principal thing. 

Q. How long have you been in that business ? 
45 A. I think it is ten years last September since I entered that 
business. a 


(. You were in that business in Cedar Rapids, then, in the vear 
1881 ? 

A. Yes, sir. 

Q. Are you one of the defendants in this case and a meniber of 
the firm R. G. Brock & Co.? 

A. I am. 


[t is here admitted that the contract, a copy of which 1s attached 
to the petition, Is in evidence (a copy thereof is hereto annexed, 
marked Defendants’ Exhibit D No. 1) 


(. You were a party to this a in evidence between the 

W : at Cheer Coal Company & R. G. Brock & Co.. were you not ? 
Yes, si 

Q When did vou last receive coal under that contract ? 

A. Well, I cannot state from memory. We did not receive any- 
thing of any amount after the 9th of November. I think that was 
about the last. We might have reeeived now & then a ear fora 
week or so. vy 
. Did you receive any coal after the 3rd day of December, 1881 ? 
A. No, sir 
@. Will you look at those letters which have been introduced ‘and 
mi arked Ie xhibits A, B, & C and see if they were received by vou 
about the times they were dated ? 

A. Yes, sir; | nied those letters about the different dates 


}> 


Letters marked A, B, & C are here offered in evidence. 
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Objected to as irrelevant and immaterial and no foundation laid 
for their introduction and not identified as the letters of the plain- 
tiff; objection overruled. 


Letters marked A, B, & C are here read to the jury. A 
46 letter dated Dee. 5th, R. G. Brock & Co. to E. I. Foster, here 
marked Exhibit D. (A copy of said letter is herewith an- 


) 


nexed, marked Defendants’ Exhibit D 2.) 

@. Look at this letter, Mr. Brock, dated Dee. 5th, 1881, and state, 
if you know, who wrote it. 

A. I wrote it. 

(). Who did you send it to? 

A. E. |. Foster. 

Exhibit D here offered in evidence and read to the jury 

(). Now, had read cl letter here writte 1) by Mr. roster LO your 
company on that date; state whether or not this letter of Mr. Fos- 
ter’s, dated Dec. Sth, 1851, was an answer to your letter which I 
have last read. 

A. That is my understanding. 

@. You received this letter from Foster, dated Dec. 5th, then, a 
you wrote your letter of that date? 

A. Yes, sir. 

(). Being the letter last read ‘ 

A. Yes, sir. 


(. Did you write any other letter to Foster on that day relative 


—s 

_ 
= 

—" 


A 


to coal transactions ? 

A. I think not. 

(). Do you recollect of re celving from any source a statement of 
the amount due the Northwestern Fuel Company for coal furnished 
you under this contract during the month of November, 1881 ? 

A. Yes, sir. 

®. Who did — receive it from ? 

Objected to as immaterial. 

Q. Is the statement you now hold in your hand the one that you 
received ? 

A. Well, this one that I received—I think, I received a detailed 

statement previous to getting this. 
47 (). [ will ask you if you recollect who you received that 
detailed statement from ? 

A. I received it through the mail. 

@. From whom? Was there any letter with it? 

A. I think there was, but I would not be positive upon that point. 
I think there was a letier requesting payment. 

@. Did you afterwards talk with Mr. Foster and learn from him 
whether or not he sent it to you? 

Objected to as leading; objection sustained. 


Q. Well, did you havea conversation with Foster, and what, if 
anything, did he say to vou as to where that statement came from ? 


A. No, sir; I do not think I ever did. 
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Q. Did you preserve the envelope in which you received this state- 
ment? 

A. No, sir; I did not. 

Q. What company, if any, did it purport to come from? Did it 
have any card on it? 

A. Star Coal Company. It had their card. 

It is here admitted that Mr. Foster had authority to act for the 
company in writing these letters. 


ay | 
coal, whether you wrote the letter I now show you to Mr. Foster and 
sent it to him. 
A. Yes, sir. 
Letter is here marked Exhibit IE and offered in evidence. 
Objected to as immaterial; objection sustained. 
A copy of said ietter is hereto annexed, marked Defendants’ Ex- 
hibit I. 
4S (Q). Mr. Brock, after you received Foster’s letter of Decem- 
ber 8rd, which has been read in evidence here, did you have 
a personal interview with him in regard to your coal contract ? 
A. I think not, particularly. [ had one previous. I do not re- 
member of any after that. 
(). Llow long before December 5rd ? 
A. I should think it was about the 15th to the 20th of November— 
about the 20th, as near as I ean recollect. 
(). What did the conversation relate to? 
A. Related to their furnishing eoal on the contract. 
(. What did he say in regard to it? 
A. Said they had just received a COpy of the contract. 
(). What was the conversation ? 
A. I think I asked him why he was not furnishing us coal. He 
made the answer something like this: “ Because they did not wish 
to do it.” After we had talked a few minutes he gave as a reason 
for not wishing to do it, when I questioned him very closely, that he 
could make more money to place his coal somewhere else, and he 
proposed LO do it: that he did hot propose to put his hands 1D the 
pockets of the Northwestern Fuel Company and give it to us when 
he could make more money out of it in other directions. That was 
about the 20th of November. Up until about the 16th of Novem- 
ber, until we received a semi-monthly statement, we had supposed 
that our orders were being filled, but when we received a sem1- 
monthly statement we discovered then that there had been no coal 
shipped after the Northwestern Fuel Co. had really taken 
49 possession of those mines, and then I went to Mr. Ioster’s office, 
understanding that he was acting for the Fuel Co. | 
Q. What did he say in relation to having seen your contract or a 
copy of it? 
A. Well, he said the contract was not good for anything. 
? 


@. Did he say he had seen it or a copy of it’ 


<X- 


A. I think he did. I think he said he had a copy of 16. 


(. I will ask you if, after receiving this statement for November 
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Q. What complaints, if any, did Mr. Foster make to you at that 
time in relation to the transportation business ‘ 
A. I do not think he made any. 


Objected to; objection overruled. 


Q. After this conversation with Mr. Foster do you recollect how 
much coal you received, if any ? 

A. Very little,if any. I cannot tell from memory that we received 
any after that. 

@. Mr. Gilfoy speaks in his letter of Nov. 30th of I. C. ear 116, 
28 thousand pounds having been forwarded to you by mistake; do 
you recollect whether you received that car—that is, it was consigned 
to one of your customers ? 

A. I think it was. I do not understand where his mistake came 
In. 

(. Aside from that one car, have you any recollection of receiving 
any coal after your connection with Foster that you have detailed ? 

A. No, sir: | do not think we received any after that. It was 
very hard to determine exactly whether we did or didn’t, as ship- 
ments sometimes are made and notice of their shipments is not re- 

ceived for some time after shipment, and it is very difficult 
OU to determine just exactly what time certain shipments were 
made. 

©. How did the coal received by you during the month of Nov. 

} 


compare with that received 1n October—was it more or less % 
Objected to as immaterial; objection sustained. 


(). Was there at any time prior to Dee. 5rd any complaint made 
to you by any person representing the Northwestern [uel ¢ ompany, 
in regard to insufliciency of transportation to supply you with the 
12 cars of coal that you were entitied to under the contraet ? 

A. I do not remember that that was ever brought up between 
myself and any-party until after that date. It might have been 
spoken of in connection with other things and it might not. 

(. What step did you take in regard to securing transportation 
prior to Dee. ord ? 

Objected to; no ruling. 

Noon adjournment. 


Defendant offers in evidence letters written by. Brock & Co. be- 
tween Nov. 16 & Dec. Ist, marked Exhibits Ff, G, H, 1, K, L, M,N, 
& \. 

Objected to as immaterial and irrelevant; objection overruled. 

Copies of said letters are hereto annexed, marked Defendants’ Ex- 
hibits fF, Gr, H, 3 IK, L, M, N, & (), respectively. 


51 [. B. GRANT sworn and examined on behalf of defendant: 


). Where do you reside? 

A. What Cheer, lowa. 

). What was your occupation in 1881 ? 

A. I was agent for the B, C. R. & N. Railway at What Cheer. 
4—210 
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(. Up to what time did you continue to be their agent ? 

A. Up to Nov., 1882. 

@. When did you commence acting in that capacity ? 

A. In the spring of 1879 I believe it was. 

(). In November, 1881, was the Northwestern Fuel Co. operating 
some coal mines at What Cheer ? , j 

A. Yes, sir; I think thev were. 

(). Do you recollect who superintended the What Cheer mine? ' 
A. Yes, sir. <i 
(). Who Was he? j 
Ans. Mr. Samuel Gilfoy. 
(). Now, heniides Mr. Gilfoy did the Northwestern Fuel Co. have | 


a general superintendent there ? | 
A. No, sir: not that | know of. ' 
(). Do you Mr. Foster? 
Ans. Yes. Sl 
@. Was he there at any time for the Northwestern Fuel Co. ? | 


& 
A. He was there occasionally. I could not say who he was there 


for. 
(). I mean Mr. Harry I oster, not I. I. 
A. Yes, sir; Mr. Harry Foster was there. 
(). You Say he was ther 
A. Yes, sir. 


*) 


W as he there continuously 


A. At that time most of the time he was there. 
52 (). Do you know in what capacity he was acting? » 

Ans. Hlewas acting as superintendent for the Star Coal Co. 
@. Do you know whether he had general charge of the business 


of the Northwestern Ituel Co.? 
Ans. I do not. 
Q. Was the Northwestern Fuel Co. at that time operating the 
Star mine? | 
Ans. Not that I know of. 
(). Now, during the month of November, 1881, about what num- 
ber of cars per day did you have at What Cheer, to be used in the ; 


4 


coal business * 
Objected to as immaterial and irrelevant; admitted as prelimi- 
nary. 


A. Iam unable to state from memory. 
@. Can’t you state approximately, sir‘ 
A. I could not state with any degree of accuracy 
@. How many trains did you run out a day at that time? 
A. We ran out a great many more some days than we did others. 
(). Give some days; give something. 
Ans. Possibly there were 60 or 70 cars a day. I could not state 
that for an accurate fact. 


Q. But, approximately, you know the number of trains that were 


running, don’ t vou? I donot mean exactly, but you know what the 
general business was ? 


a A lle pte. “ 
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A. The general business was varied so much that it is very diffi- 
cult for me to state what it might be at any one time. 

(). You remember the fall of 1881, do vou? 
Yes, sir. 
That is when the Northwestern Fuel Co. first began operating 
wasn't 1t? 
Ye 5. sir: [ believe SO. 
Did it have in November, 1881, any cars of its own 


A. 

Q. 

there, 
\ 


(). 
< 


OD A. I could not say. 
(). You don’t recollect ? 
Ans. No, sir. 
(. Now, as to cars that were given to Mr. Harry Foster or to the 
Star mine to ship the produet of the mine, who had charge of 


those —— 
Objected to as immaterial. 


(). What agent of the Star mine had charge and direction of the 
cars that were used for shipping the product of that mine in No- 
vember; who were they turned over to by you? 

A. To Mr. Harry Foster. 

®. Who were the cars that the product of the What Cheer mine 
were shipped In? | 

A. Mr. Gilfoy. 

Q. Now, during November to after the Northwestern Fuel 
commenced operations, then, at What Cheer, did you receive d1 


Ie 


tious from Mr. Gilfoy as to the number of cars 
Cheer mine? 

A. Ye 5, SIP. 

©. How did the supp 
demand ? 

A. It was far below the demand 
©. Which mine during that time got the most cars, if you recol 


= 2 ’ de _— 7 Pear , 
iy of ears at that Lime COTrespona WiLL) the 


lect * 
A. Star A mine. 
(). How many the most; what was the proportion, about ? 
A. What do you re fer tO by mos 


as ' ' . } ] 
(). Yousay the Star A mine got the most; now, what pro- 

wd . " . ae - ] r) 
O4 portion oO} cars did that mine vet as compared ¥ the What 


(heer mine, three to one, or two to one, or three out of five in 


a 


the proportion 
A. Probably two to one: something in that neighborhood. 


C‘ross-examination: 


(.), Mr. Grant, you Say the supply of cars was far below the de- 


mand ? 

A. Yes, sir. 

Q. How many mines were in operation at What Cheer at this 
time—how many different mines? 

A. I believe there were six. 

Q. Will you please state how it was that your cars were used in 


ON 


Sma 
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that way? In the first place, did any cars come there to your care, 
designated to any particular mine or person ? 

A. Yes, sir. 

). In those cases where they Calne designated for : 
person or a particular mine did they ever come designated rOra 


~ 
oe 
a 
—~ 
—~- 
we 
— 
— 


particular consignee—that Is, come there to be loaded and s 
to a particular person at a particular point—cars di slonate ( for cl 
particular consignee. 
A. They were generally designated for a particular point or for a 
particular road. 
(Q. That is what I mean, for some particular point and for a par- 
ticular road. 
A. Yes, sir. 
DO (). In those cases those cars were loaded and you billed 
them to the points designated, did you ! 
A. Yes. sIr. 
Q. In those cases these cars were loaded and you billed thetn to 
the points designated, did you ¢ 
A. Yes, sir. 


®. Had you any right or authority to change the destination of 


} 


those ears? 

A. No, sir. 

@. You had to send them where they came with orders to be 
sent ? 

A. Yes, sir. 

(). For instance, if ten ears came which were ordered to be billed 
ikee & St. Paul road you had to 


to a point on the Chicago, Milwat 
ange them ? 


send them there—you could not ¢ 
A. No, sir. 


@. Did any cars come there designated for other railroads as be- 


(re 
c» : 


| : ~e , 2 
longing to other railroads—designated for particular railroads—for 
; > Zs ' Sa : —s ] : , Catlin 7-\4 
instance, the burlington, Cedar Rapids and Northern railroad got 


its coal there? 
A. Yes, sir. 
Q. Did they send in their cars for their own coal ? 
A. Yes, sir. ) 
(). Had you any right tO change those ears from their 
») 
A. No, sir 
Q. What were your oraers from 


Burlington, Cedar Rapids & Northern railway ears? Could you 


lestina- 


~ . pink Te — 
Li Wi ti reference to 


——~ 
— 

a 

~_ 

- 
~~ 

* a 
_ 
_ 
_— 


3 * 

send them of] the eeenemes 
A. No, sir. 

Ob (). Suppose the Northwestern [I uel Co., or anybody else, 


i 4 
had loaded a train of B.. C. R. & N. ears for a point in Min- 


| 
nesota off the line of the b., ©. R. & N. road, could you have sent 
them there ‘ 
A. No, sIr. 
Q. Would you have permitted them to go there‘ 


A. No, sir. 


) 


) 


t 
: 


 ——— 
ee 
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Q. Now, then, as to foreign cars, were there cars belonging to 
other roads come in there? 

A. Yes, sir. 

(). What were your orders in reference to those? Suppose ears 
from the Illinois Central or the Chicago, Milwaukee & St. Paul or 
the Chicago, St. Paul, Minneapolis Vv 4 Ymaha rallroad camein there 
what were vour orders with reference to them and what points were 
you to bill them to? 

A : ‘To pol nts on-t hel rown roads, wit h few exc prt 10} iS. 

(J. So if an ( Ymaha Car Came in there you could not bill except 
toa point Ot} the ( Ymaha road ? | 

A. No, SIr. 

(). If anybody had wanted to bil 
than the cars belonged to would you have billed them 


A. No, sir. 


> 


| { 
. . P ’ } . | } } 
care which were desionate das being cars boat belonged to or forthe 


. } ' +) 
use of Brock & Co. * 


A. Not that retiit in be r o] 
¥ 5 | ] : : , 

(J. ii such ears had come there you wouid have d signated 
~ om . ] . } ! : ° : 4 i _ ) | 1} } + | —_ . wa 
oF tLnem as velonging to them and Dilied them where they 

v. ' ] ; *} 
wanted them * 
A. Yes, sir. 
a - ] as ’ c 
() \“\ Oat Was the nroportion—what proportion or cars oT hose 
i i i : 
; ; , 
Cal&rs that came ln there were forei@n ears and what proportion vere 


' ’ } " 4 > , , a - : ‘) - 4 : a 7 , ; 
cars of the B.. C. R. & N. railway What would be the proportion 
| { { : } , ‘ , ; ] ] ty , ’ ableien ' rT i ‘ey Y” yr 
etween foreign cars and domestic cars, Speaking OF the Cars OF you! 
} . P : ‘ 
road aS GQomestiec Cars :! 
} 2 Bias ai as 
A. A t that time domestic cars would bea very smal] proport lon 
‘ 4 

of the total amount. 


weSS O] the dom« SLIC than lore! 


_ ' — oe + aes Pon mis 

©. How many ears a day during that time was the Burlington, 
> } : = . 4 s + , 4 . : { to , 7 
Cedar Rapids & Northern tak Ing tor 1ts own Use 

\ | anwnia ‘ ~~ tte tintes | aide thy psrarntsew eran ] } 

KA. COuUuITd NOt SAV AcCUrately. DeECAUSEe Lie (PUA bIvLy Varied, ut 
1 — - ' . . a o 
snouid Sav 15 or 2U cars 

re ’ 7 + , ‘ ] 

(). Then, as I understand you, the ears that carne in there belong- 
} tr, +} os I Oe . | 
Ino t ¢ Vf CliQSsses Vor iVeé ALN I (>) ~ COLDTIIY irom tO C1ET) 

| | 
points or from your own road, Gesigt ito be consigned to certain 
» : , 4 7 , . } yy 
persons, ears from your own road that were not permitted to ¢:9 off 
' } : } } 4 ? ; 

your road, and foreign cars you had to bill tothe for Mae road ft m 
Thiel t | 4 . » } . Os . wat tal a’ ; i i , nm o> * } — . S Kallas r 
Which they came and over which vou had NOCONUOL DEVON DILIING 


to points on that. road 
A. Yes, sir. 
). You know Mr. Brock, do you? 
A , Yes. sir. 
Did you see Mr. Brock during that time at What Cheer—in 
the fall of 1881 ? 
o8 A. I may have done so. I have seen him occasional! 
@. Did Brock, during that time, ever order of you any 
cars for his use at the What Cheer mines ? 


, 
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A. No, sir. 
(). Did Brock & Co. ever order of you during that time any coal 
cars for their use at the What Cheer mines? 
A. No, sir. . 
(. Were you in entire charge of matters there—were you the 
only railroad agent there handling cars under your general in- 
structions ? | 
A. Yes, SIT. 
(). Did you say that neither Mr. Brock or Mess. Brock & Co. ever 
asked for any cars to be loaded with coal for them during that 


time ? 
A. They may have spoken to me in regard to cars, but I accepted 
Ore le rs thre Te only from parties loading Cars. 
(). You only accepted orders from parties loading cars? 
A. The ~ artie s that loaded Cars, accepted orders from them. 
(). That , the coal companies 
A. Yes, or any other person. 
Redirect examination : 
Q. When you say you accepted orders only from the parties load- ' 


ing cars, vou mean as to the coal cars—the cars loaded with coal. 
You accepted orc ls from the otheers of the coal coOompahtles, | sup- 


. *) 
Use § 


t 
A. Well, I meant to have said orders from any parties loading or 
shipping. }. 
59 (). As for coal, you accepted orders. Take the Star mine 
for instance. A car to be loaded at that mine you accepted 

orders only ie the proper ofhcer of that company ? 

A. Yes, 

(). Ans. so as to the What Cheer mine? 

A. Yes, sir 

@. But as to grain and general shipments, you accepted orders 
from parties loading that kind of produce? ! 

A. Yes, sir. i 

Q. Did you have Milwaukee & St. Paul cars right along in No-. ) 
vember for shipping coal ? 

A. I could not say without seeing the records. 

@. Well, now, vou speak of cars designated for certain persons ; 
do you mean designated on the earsas belonging to certain persons? 

A. No, sir; I mean designated either by the superintendent to 
me or by being billed. 

Q. By certain persons? 

Zz. Yes, Sir. 

Q. When you say the superintendent you mean the superintend- 
ent of the b., C. R. & N.? 

A. Yes, $1 

Q. If he “i to vou, “ Give so many cars to certain persons,” you 
consider that number designated for that person ? 
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Cross-examination : 
@. Where did the superintendent of the B., C. R. & N. R. R. have 
his office at that time? 
A. Cedar Rapids, Iowa. 
60 @. You say if he gave you orders to furnish any particular 
shipper with cars you would give them to him ? 
A. Yes, SIr. 
Redirect examination : 
@. You received your orders from the superintendent by tele- 
graph ? | 
A. By telegraph or mail or verbally. 


Witness dismissed. 


I. N. SAUNDERS sworn & examined by defendant : 


(). Where do you reside ? 
A. At Saint Paul. 


i (). Are you president of the Northwestern Fuel Co. ? 


). 
¢ 


4 A. Yes. 
Q. [low long have you been such ? 
fo A. Four or five vears. 
t Q. You were president of that corporation, then, in the fall of 
1881 ? : 
} A. Yes, SIr. 
- @. Did you have the genera) control and management of its affairs 
at that time? | 
A. Yes, sIr. 
@. When did your fuel company first commence operations at 
What Cheer, Iowa ? 


A. On or about the 7th of November. LSS]. 


61 @. How many mines did your company operate there dur- 
ing the month of November ? 
A. One. 
(). What mine was that ? 


A. A mine leased from the What Cheer Land & Coal Co. 
@. How was it with Star mine A ? 
A. The fuel Co. never had any interest, directly or indirectly, in 
the Star mine. 
Q. What company was operating that mine at that time? 


A. The Star Coal Co., I suppose. 
4 Q. What relation did you sustain to that company? 
A. Are you questioning me as an individual or on behalf of the 
fuel comp’y ? 
@. I ask you now as an Individual. 
A. At that time I had none whatever. 


QM. What had you on behalf of the Northwestern Fuel Co. ? 

A. None whatever, more than that there were transactions between 
the two companies for the purchase and sale of coal; that was the 
only relation that ever existed between the two companies. 
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Q. Did you have any contract with the Star Co. in November, 
1881, for the product of its mine? 
A. The fuel Co. had for the product with certain reservations. 
(). What portion of the product ? 
A. Well, it was what they could produce over and above what 
they were required under some railroad contracts and other 
62 matters that took precedence over us. They were obliged to 
take care of the b.,C. R.& N. RR. R., and people were de- 
pendent on the territory of that road; over that we received up to 
the capacity we furnished cars to load. 
(). Who represented your company, so far as the Star mine was 
concerned, at What Cheer ? 


A. I did. We had no local representative at What Cheer. 

(). Were you there vourself, personally ? 

A. Well, once in a while: not often. 

(). Did Mr. Harry Foster act for you or under your directions ? 


) 
d 
- A. No, sir; at no time. He was, I believe, the president of the 
Star Coal Co. at this time. 
(). Did you give Mr. Gilfoy instructions as to the number of cars 
LO Pet ior the \\ Laat (‘hye er Co. 7 
A. I do not know as I quite understand your meaning. 
(J. During the m nth of November. ISS]. did you vive Mr. Gilfoy 
any instructions as to the number of cars you wanted him to procure 
LO ship the product of the What Cheer mine ? 

A. I don’t know that I did, sir. I think that was out of his prov- 
ince, the procuring of cars. That part of the business I had to 
regulate myself; had to procure cars from up north and send them 
down to him, and when they arrived at What Cheer the B., C. R. & 
No road would set them in to bis mine and he would load them. 


The matter of procuring cars at all times for our business in- 


63 that region has been done in the north through cars leased 
from other parties and sent down by ourselves 
(). About what number of ears did you have per day during the 
month of November, 1581, that you procured ? 


Objected LO. 


A. I eould not state, sir. 

(). Give it approximately, as near as you can. 

A. I could not state even approximately, sir; I don’t remember. 
(). Have you no recollection ? 

A. I will explain the reason why [ could not explain approxi- 
mately. I am engaged in directing the movement of cars 1n a great 
many directions, and when you come to bind me down to what I 
Wiis doing nba particular place SO long ALO | would not undertake 


| 
| 


to say even approximately. 

Q. Did the Northwestern Fuel Co. at that time own any cars of 
its own for the transportation of coal ? 

A. The Northwestern Fuel Co. never owned ears of its own; they 
he ve cars under leases. 

Q. Did you have any at that time? 


d. D 
A. ¥ Cs, SIT. 
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Q. How many? 

A. Probably from four to six hundred. 

@. Was your company at that time operatin 
mines except at What Cheer? 

A. No, sir; we operated no mines except this one mine. 
64 @. Except the one mine at What Cheer? You had a con- 
tract, however, for the product of the Star mine A, with cer- 

tain reservations, at What Cheer? 

A. Yes, sir; we were in the habit of contracting for coal from all 


any other coal 


cy 
o 


sources. 

@. Did you know of this contract with Brock & Co.? I believe 
vou did. You knew it personally at the time the Northwestern 
fuel Company leased the What Cheer mine, did vou not? 

A. Yes, SIr. 

(. That contract was consummated on the 7th of November, 
1881. How soon after that did you see your superintendent, Mr. 
Gilfoy ? 

A. Well, I could not state positively, but I think it was very soon 
after that I went down to What Cheer. I think it was immediately 
thereafter—my Impression is that 1t was Immediati ly thereafter— 
that I went there and engaged Mr. Gilfoy as superintendent and 
gave him instructions in person for carrying on the business, as far 
as his duties went. 

(. He had been superintendent of the mine before that time? 

A. Yes, sir. 

@. And you continued him ? 

A. Yes, sir. 

Q. Did you give him any instructions in relation to this contract 
of Brock & Co.? 

A. I did, sir. 

@. What instructions did you give him ? 

A. I unstructed him to load all cars that these parties furnished 

up to 12 cars a day. 
65 Q. What instructions did you give him as to furnishing 
any cars himself? 

A. I do not think I ever gave him any instructions in regard to 
furnishing cars himself for them or anybody else. 

Q. Did vou tell him not to make any effort to get cars for them ? 

A. No, SIr. 

@. Did you give him any instructions as to which mine should 
have the preference in getting cars there at What Cheer, whether 
he should pitch In an et all he could for the What Cheer mine, 
and whether he should give way to Mr. Harry Foster? 

A. No, sir. I gave him no instructions of any nature in regard 
to that. 

. Can you tell which mine you got the most coal of in Novem- 
ber, 1881? 

A. Yes, sir. 

@. Which one was it—I mean the Star A or the What Cheer 
mine? 

A. The Star A. 
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. Iflow much the most ? 
A. My impression is that we got little or no coal in November to 
be of very much consequence. The first month that we operated 
that mine—the What Cheer mine—it was a sort of a venture on my 
part to try and increase the quantity of coal. 
Q. You mean the product of the mine was small during the first 
mont? 
66 A. [¢ didn’t amount to much, so far as the shipments to 
the Fuel Co. was concerned. It was mostly used up by the 
Burlington road and taking care of Brock and the little trades that 
were reserved. Mr. Brock got quite a quantity of coal from that 
mine during the month. 
(). Do you know E. I. Foster, of Cedar Rapids ? 
A. Yes, sir; I know him. 
(). How long have vou been acquainted with him, Mr. Saunders ? 
A. Four or five vears. 
(). Did you give him any directions in November, 1881,in regard 
to having orders from Brock & Co. for coal in relation to their com- 
Ing through him ? 


No sir. 


b 
v 


— 


; 


). You gave him none‘: 
A. No, sir. 
Q. Do you know how it happened that Mr. Gilfoy referred Brock’s 
orders for coal to Foster at Cedar Rapids 

A. | eannot say that 1 do, sir. 

(). Cannot say ¢ 

A. No, sir; I don’t know. 

@. Did you learn along about that time that Gilfoy had done 
that? 

A. No, sir; I never was advised of it until after the matters per- 
taining to this suit were brought before me. 

(). Did you confer with Mr. Foster along the latter part of No- 
vember or first part of December, 1881, in regard to furnishing 

Broek any more coal ? 

67 A. No, sir; I never had any conferences with him on that 


— 
~ 


subject. 

(). Did you give him any instructions in regard to it? 

A. No, sir; any Instructions that I gave in reference to that mine 
were given direct to Mr. Gilfoy. 

Q. Did you give him any instructions in regard to furnishing 
coal to Brock ? | 

A. Yes, sir; Mr. Gilfoy I gave instructions to; yes, sir. 

(. Those instructions you have already enumerated, have you ? 
A. Yes, SIP. 

Q. Is that all the instructions you gave to either Foster or Mr. 
Gilfoy ¢ 

A. Yes, sir. 

(). Do you know how Foster came to write on the 5th of Decem- 
ber that he had conferred with “our president,’ he said, and his 
letter of the 8d in regard to furnishing Brock coal was conclusive 
and final? 


~? 
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A. I don’t know how he came to do it; no, sir. 

Q. When did you first learn that no coal was being furnished to 
Mr. Brock ? 

A. Some time in the first part of December—first or middle of 
Decem ber. I don't remember de finitely. 

®. Now, Mr. Saunders, didn’t you tell Foster and Gilfoy that that 
Brock contract was a bad one and that you wanted to get out of it 
and you didn’t want to furnish any coal unless Brock was driven 
Into ge tting cars ¢ 

A. No, sir 

68 @. Did you tell them in substance or effect that ? 

A. No, sir; it is the best contract I have ever known being 
made down there in that region. I would not want to get out 
of a contract under which we could make more money than any- 
thing we ever had. 

Q. Do you mean to say that that contract paid you more profit 
than it did to take coal vourself and sell 11 

A. Ye - it would if he furnished cars enough for It. 

@. You vel | have got cars if you had been a mind to, couldn't 
you ¢ 
A. I don’t think I could, sir 

(. Couldn’t you have got cars to furnish Brock 12 ear-loads a day 
at ek time if you had tried to? 

A. NO, SIT. 
@. You didn’t try, did you 


4 


A. No, sir 


*) 


Cross-examination 
¥ 7’ . 7} ; : , 
Mr. Sane ers, Just tell the court and jury Why Liiat contract of 
Brock S was a Yoo | eontract. 
h, 


: } oo : ] : art , 
A. In mining coal it is verv desirable, in order to reduce the ex- 


e : 1 } 1 } 
, ? . ’ a , 11 of , ry i Orr ‘ r ory 
pense 01 mining to the lowest lim t. that vou should have steady and 
— ae ——— 4] : i Oe ee 4] . xy , the; : ] 
every- day Work, ANd the great dgdlineuitv in the wav of thatin al 
Seed il ste terial Bi a ee, ee. cr 4] 
OWa COal-MibmMmys enrverprises.so larasS mV Know edge Of voemM 
*¢ , . ene ! y ; date ' ] ‘ ‘ oe ° °<«Y 
Oe $, VES, Is one ditheulty of getting cars and tl bnsportation every 
lotr in + | , - am 1 th + } : 7 nil ss + | + 4, > 
qay in the week and the month recguiariyv, so that Vou Can 
} . } } } } 
- ¢ , . . , 8 , , » > Z ’ ’ J 
regquiate vour foree of men unde! Pround and on top to the iowest 
c , : ) a . } ” , } : 
range of expense. Now and then, 1f you have got a coal mine and 
f , 
? ‘ ’ " . 
Wahi ) lak WV mote OWL OT ] j ive @wot to arrange and map 
f t Hi ) ’ } Ty (iT i {’ } , , yf ‘ ’ } } \i . 
1 al t? il W ilé i ft ,\ \\ Li fla ve LiaAlISpoUul CJil it every sha \ 
a ? x 
; 
expenses are just as much to-day if | should not get any cars as 
] a } } ] Lam & .9 , of — f 
they would have been if I had loaded 20 or 30 ears out of my shaft, 
‘ l , the 7 aait ; +} » 7 if | D os: ew As tl t \x> —_— P ‘ ] ti = % save [ “7 rit? 
ail} it resuil hk tila ii Bch ¥ iii [WO GAaVS ANd +) mrK Ome arn ruli- 
; } E.* } . } ] : } 
. . ‘ > , ,a, . ' af ant 1 . 4 . 4 > * + . i» 
ning we hand. and eonsequentiv Coal miners are anxXilous to Make 


. oa ys = > af cova tt oft on Be ‘ —— | ] 2 9 a 
eontractsS With parties who Will u ndert iKe to furnish the cars and 


have them regularly, and in those instanees they may sell at what 
looks lower than if they undertook to ship them themselves. 
Q. If Brock & Co. had furnished this 12 cars per day how was 
this price they were paying 
A. It was 20 to 25 cents higher than I was buying coal for from 


other places, at the same time, per ton, under like circumstances of 


‘) 
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furnishing transportation. WhereI was buying coal of the Star Coal 
Co. and other mines there and agreed to do what Brock agreed to 
do with us I was cetting cars 20 to 25 cents cheaper than he offered 
to pay for what he got. He didn’t pay for any. 

©. You speak of having 400 to 600 cars leased. Please 
70 state to the jury what the character of those leases were. 

A. Our business consists of distributing coal over the north- 
western part of the Territory of Dakota and into Manitoba and 
northwestern provinces, and our principal trade was up in that 
region. We found it was impossible to get cars from the bL., C. Rh. & 


N. road to move this coal into that region ; it took the cars too long 


to get back. We finally worked up a contract under which we 


agreed to furnish the cars to run into that Territory and turned them 


over to the as R. & N. road to be operated by them for us, and 


we guaranteed to the b., C. R. & N. road a certain fixed tonnage 


every year, and we could no more take those cars from that trafhe 
and send them otf o1 the loeal trade tor brock’s benefit than we 
could the b., C. Rh. & N. cars ourselves. We never had any cars at 
What Cheer that could have been used for Brock’s business under 
any circumstances. When we assumed this contract we did not 


contemplate, In the remotest degree, under any circumstances, the 


furnishing of cars for his use. 

Q. What was the minimum quantity which, under your contract 
with the Burlington, Cedar Rapids & Northern, you were required 
to ship over their roads to get a rate ¢ 

A. One hundred thousand tons. 

(). Llow lone did that contract run ‘ 

A. Five years. 
7] Q. You say that a part of that contract was you were to 
furnish ears to them to be used in that trade? 7 

A. Yes, sir. 

Q. How many ears? 

A. We agreed to have four hundred. 

Q. And those cars you had to have built and put into that trade ? 

A. Or leased. 

Q. Built or leased to put into the trade? 

A. Yes, sir. 

Q. ‘Those belonged to the Burlington, Cedar Rapids & Northern, 
to be used 1n that trade? 

A. Yes, sir. 

@. And were used unt] 

A. Yes, sir. 

Q. Did Mr. Brock ever, directly or indirectly, to vour knowledge, 
apply to you for a car for the shipment of this eoal : 

: No, sir. 

(). In any shape or form ? 

A. No, sir. 

@. Did you ever have a conference with Brock in relation to this 
matter ? 

A. No, sir; not until I went after money to ask him to pay this 
bill that we are suing him for. 


a little aeeident last month ? 


‘) 
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Q. That was the first time you ever heard from him in relation to 
the matter ? 

A. Yes, sir. 

(. Did you ever have any arrangement with any railroad or with 
the Burlington, Cedar Rapids & Northern railroad by which you 
could control their Cars, ONC Way OP thre other, beyond the extent of 

your contract ? 
2 A. No, sir; not beyond that. I had no arrangement by 
which I could ask them to give meany cars except for through 
business. 

@. Through business under your other contract ? 

A. That’s all. 

Q. And they have made a breach of that other contract and you 
haven’t been able to control that? 


A. Yes, sIr. 


‘ 


Redirect examination: 


@. Your lease of the cars that vou speak of did not bind you not 
to use them in local trade, did it? 

A. Our contract with the B., C. R. & N.? 

(. I want to know about your lease. You got control of the cars 
by leasing them ? 

A. Yes, sir. 

®. Didn’t you get absolute control of them to use as you saw fit 
during the term of the lease? 

A. Yes, sir; we leased them for the purpose of carrying out a 
contract with the B., C. R. & N. 

@. Was there any condition in the leases that you should use 
them for that purpose ? 

A. Yes, sir. 

(). In the lease itself? 

A. Yes, sir. 
J. Who did you lease them of? 
A. The St. Paul Equipment Company. 

@. And that company required you to use the cars for the con 
tract with the B., C. R. & N.? 

| ae 
73 Q. The St. Paul Equipment Company ? 
A. Y Ir. 

J. What interest did they have in it? 
A. That was the bargain. 
Did they care what you did with the ears? 


' . 


CS, SII 


coe _ 


‘ 

A. They had an interest in getting a revenue on the cars. 
d. What? 

A. The ears were hired for the specific purpose 

@. You paid them so much for the cars? 

A. We paid them the mileage. The cars would earn more on a 
long haul. The lease so stipulated. The cars will earn three or 
four times as much that way as they will to run up and down on: 
local business. 


AO , — = - . 
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Q. Did you have any other cars leased except from that com- 
pany ? | 

A. No, sir; not at that time. 

(. Now, I understand you to say that vour contract with the 
Star A Co. was that you would furnish ears ? 

A. Yes, sir; we would procure cars and send them there for coal. 

(). Was it your — then, that the ears which could be pro- 
cured al What (‘heer S hor iid be use “ tO take the coal of the star 
Co.; was that vour general policy 

A. The general ne icy was that a nh my ears got to What Cheer 
they were to be loaded. 

(). | sins of ears which the B.,C. R. & N. Co. furnished at What 

Cheer. What was vour policy as to those? 
74 A. I don’t know as I ever went so far as to mapouta policy 
on those. 

(. Was it your preference that they should be used to haul the 
coal of the Star A mine rather than the What Cheer ? 

A. I had no preference In that regard. The coal that I got from 
the Star A was about as cheap as I eould produce the other. 

Q. In point of fact were not many ears which were furnished 
there at What Cheer many more used to haul the product of the 
Star A mine during November than were used to h: ‘al the product 
of the What Cheer mine? 

A. The cars that were furnished by us? 

(). And of the ears furnished there at What Cheer? 

A. Well, sir, you ask me to tax my memory a little too much to 
answer any such question as that. I cannot give you any answer 
at all. I do not know; too long ago. 

Q. Isn’t it true you say that this contract with Brock was a good 
one for you? Isn't it true that when you leased the What Cheer 
mine you spent two or three days negotiating and trying to get 
Brock to give up his contract altogether; isn’t that the fact’ 

A. No, sir; I did not spend two or three days. 

(). Didn't you try first to get him to take five ear-loads a day 

A. I did not have anvthing to do with that branch of the nego- 
tiations. [ never had any negotiations with Brock on the subject 
[ rea tiated with the What Cheer Land & Coal Co. for a lease of 
their property and closed it all in one day. I had no negotiations 
with Brock on the subject. | 

Q. Didn’t you make that direct proposition to Mr. Brock and Mr. 
Dows. who was pore sident of the What Cheer Co.. that Brock’s con- 


‘) 


traet should by limited tO 4" ‘ar-loads al day f 
to A. IT could not say ak the talk was. I onlv know the 
fact that IT made thi =n of the What Cheer Land Co., as 
7 pears on that paper, whicl “ a matter of record. I do not re- 
nember what was talked that i‘ 


q. Nor what the negotiations mat 


Recross-examination : 


Q. Well, Mr. Saunders,if Brock & Co. had furnished vou the cars 
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during this entire time would you have given them the 12 cars of 
coal per day from the mine at What Cheer? 

A. Well, I should if the mine could have furnished it and sup- 
plied the obligations which took priority to his contract. I should 
have been very glad to have done it. 

Redirect examination : 

@. I will ask you, Mr. Saunders, how far would those 400 leased 
cars go towards furnishing the necessary cars to transport the coal 
that you took from What Cheer station during the month of No- 
vember ? 

A. Well, I could not answer that question. I could answer it in 
a general way. 

Q. Well, I knew you could not do anything more than that. 


& 
‘ 


A. I should say generally we never had as many cars as we 
wanted down there, and always wanted more than we had. I speak 
now from our wants of coal up above. We never could get 
enough cars up north there and get them down so we had ears 
enough. 
76 (). ‘Those 400 cars would not furnish at What Cheer more 
than three or four cars a day? 
A. Oh, ves. 
». How much ? 
A. It would depend on the weather a good deal 
J. How long would it take for the car to make the round trip? 
A. Depended on how far north of Saint Paul we sent them. 
). What would it average up? 
A. I could not say; there were all sorts of exigencies ir the 
matter. 
@. You could not give any idea? 
A. I haven’t any idea. Wesent some of those cars 6 or 7 hun- 
dred miles north. 


(J. Isn’t it true that those 400 cars were only a small proportion 
of the cars that were necessary to use In taking vour coal out from 
What Cheer station ? 


A. Yes, sir; and they were only a small proportion of the ears 
we absolutely procured and sent there. We sent foreign railroad 
company’s cars there under contracts with these foreign railroads to 
supply them with coal—for instance, the Northern Pacifie road. 
We would sell them a- average of 20 cars a day, and engaged with 
them if they would furnish their own rolling stock and allow them 
to go to What Cheer I would sell them at a certain price, and also 

the Manitoba road; but I will say the greater part of all the 
id cars we have had go to What Cheer froin the time I com- 

menced taking coal from there have been cars belonging to 
the Manitoba, Northern Pacific, and Omaha roads, with which we 
have had arrangements for furnighing ears and allowing them to be 
brought down to What Cheer and loaded and sent back to them. 

(. Do you suppose that you had one car in November that you 
had control of and could have done what you wanted to with—just 
a single one? 
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A. I don’t believe I did. 

L. H. Jackson sworn and examined by defendant : 

QQ Where do you reside, Mr. Jackson ? 

A. At lowa City, in this State. 

Y. What is your occupation ? 

A. A lawyer. 

(). Were you secretary of the What Cheer Land & Coal Co. in 


1881? 
A. I was. 
Q. Do you recollect what was the product of the What Cheer mine 


was at the time the mine was leased by the Northwestern fuel Com- 
pany ¢ 
Objected to as immaterial. 


COUNSEL FOR DEFENDANT: I expect to show that the Northwest- 
ern Fuel Co. Immediately bevan LO squeeze prices by having it fall 


of- as soon as they got it. 
Objection sustained. 


18 Q. Can you tell, Mr. Jackson, about what number of cars of 

coal per day the What Cheer Coal Co. furnished to Brock «& 
Co., under the contract in controversy here, during the month of 
October and up to November 7, 1581 ? 


Objected to as immaterial; sustained. 


Witness distraissed. 


Mr. SAMUEL GILFoy recalled for def’t: 
(). Are you still in the employ of the Northwestern Fuel Co. ? 

A. No, sir. 

(). Here isa letter marked Exhibit O. Will you look at that pencil 
mark on the corner? Whose endorsement is that? 

A. That is mine. 

(). Whose endorsement is the second one underneath ? 

A. That is mine also. 

(). When was that endorsement made there—about what time? 

A. I have no means of telling that. 

(). exercise your reason and recollection. Look at the letter and 
see if vou cannot tell. 

A. No, sir; I can’t tell anything by this what time that endorse- 
ment was made. 

(). What is your judgment, from the nature of the endorsement, 
as to whether 1t was made about the time you received the letter ? 

A. I should think it was, sir. 


The two endorsements are offered in evidence. 
Objected to as immaterial. 
79 (. Who is H. G. P., mentioned in this endorsement ? 


A. My judgment is that it was H. G. Palmer. 
Q. Who was he? 
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A. He was a clerk at the mine. 
Q. Was he in the employ of the Northwestern Fuel Co. at this 
*) 
A. He was. 
». Who is E. I. F.? 
A. E. J. Foster. 
s. Goes ‘edar Rapids ? 

A, Yes, SIr. 

J. Was this designed as an instruction in relation to shipping 
the coal that Brock asked for In this letter ¢ 

‘A. Yes, sir. 

Q. Now, why did you tell Mr. Palmer to ship the coal if E. L. F. 
Instructed ? 


— 


( byected LO 


The memoranda are admitted in evidence and read as follows: 
“H.G. P.: If E. I. F. instructs you to send this coal, send it.” 
‘See back of envelope Foster's order countermanding.” 


WITNI SS ; I don’t think you read that right. That 13 Fisher’s 
order. Mr. Brock gives an order for a car-load of lump coal for 
Fisher, and he afterwards countermands the order. 

(). That is what that has reference to? Why did you tell Mr 

Palmer to send this coal if Foster instructed him to do it? 
‘tter that Mr. Foster 


7 
i 


Sv A. Because Mr. Brock says in the I 
would do so. 

(). “ Did Foster order you to-day to st nd us some coal here? His 
head man said he would. Do not fail to get ofl Barrett's, Mt. Ver- 
hot, lowa, car ol coal quick as possible. Their mill is idle for want 
of it.” “Dic Foster order you to-day to send us coal here” has ho 
reference to what Brock himself has ordered. He orders cars sent 
to Dows, lowa, and Center Point, Iowa, don’t he? 

A. Yes, sir. I would take that to mean thatif Mr. Foster ordered 
that M ¢ Foster agreed Lo order coal shipped to M Pr. G. OU. lisher. 

QQ. Don’t it say he agreed to order some coal “ here,’ meaning 
Cedar Rapids * | 
A : Yes, S] f 

Q. Now, Mr. Gilfoy, isn’t it the fact that prior to this time you had 
been instructed not to send any coal to Brock & Co. unless Foster 
authorized it? 

A. Yes, sir; I had been instructed not to send any coal to any 
person. 

@. Unless Foster authorized it ‘ 

A. Yes, sir. 

. You knew of the contract with Brock & Co. ? 

A. I had heard of it. | do not think I had ever seen it 

Q. Did Mr. Saunders tell you about it ? 

A. I don’t think he did. 

®. What instructions did Mr. Saunders give you in regard to 
disposing of the product of the What Cheer mine when he took 
1t/ 


} 


; 
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81 A. First, to furnish the railway company with what they 


neede soak th; ey urnished cars for. After that to furnish 
Mr. Brock with what coal he needed when he furnished cars for it, 
and to send some to lowa City that was agreed Upon to be sentt there. 

(). How many cars per day during the month of November, 188], 
did you get from Grant for the What Cheer mine ? | 

A. I could not answer that question. J do not know. 

Q. Do you know anything about it? 

A. I know that we ol some, but the number-—I could not approxl- 
mate the number. 

@. Was the product of the mine kept up during November ? 

A. Well, some days the entire output was taken out and some 
days it was not. We didnt run regularly for the want of cars 
because we did not have the cars. Some days we would make a full 
run—full day’s work. 

(). What effort did you make to get cars for that mine 
A. I ordered cars daily from Mr. Grant, the agent at the mine. 

(). Llow many ¢ 

A. I could not say how many. 

(. Did you order enough to take the product of the mine? 

A. I did. 

(). All pers Vol mie t have gol out ? 

A. Yes, Sl 

@. Did you have an ut nde rstanding with Mr. Foster? You know 

Mr. Harry oster 

SZ A. Yes, sir 

That he was to have the cars there at What Cheer for 
the Star A mine in preference to your having them for the What 
Cheer min 
\. No, sir 
). During November, 1881 ? 
A. No, S] r, 
). Had no understanding ? 
A. No, sir 
Q. Did he get a good many more ears than you did for your 

9 : 
rey Yes, S11 
J. A good many more? 

A. I should say he did. 

d. What was the comparison for November ? 

A. That I could not say exactly; I think, perhaps, he got 2 or 3 
cars to our 0 

(. Did you ever claim to Mr. Grant that he was not assigning 
cars fairly there in November ? 

A. No, sir 

(. Never made any fuss about Mr. Foster getting most all the 
cars? 

A. No,sir; because I believed at the time that he was distributing 
them fairly between us. I think so yet. | 

@. Were you entitled to any b., C. R. & N. cars for your mine 
when they were there? 


“a 


- 
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A. Yes, sir. 
@. About what number a day? 
A. Well, that I could not tell you ‘ 
Did you get a good many fewer 
did in October ? 
A. Well, my judgment is that 


, 
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cars in November than you 


we did. 


83 (). How was it with the Star A mine? 
A. I think they fot f¢ wer also. 
@. In proportion as you did? 


Yes. SIr. 


(. About how many cars did vou get 
A. That I could not tell you. 

Q. Can’t tell anything about it? 

A. I ean tell we got some, but the nu 


. Can’t you tell whether it was one 
A. Well, [ could tell that it was more 
is that it was less than 15. 
®. Did you get as many cars 
did the first part ¢ 


| 
‘ 


the latte: 


per day during November? 


mber I can’t tell. 
or 15? 
than one, and my judgment 


part t of Nove mbe ras y ou 


A. I could not tell that, sir, when J speak of more than one cara 
day and less than 15. Iam speaking now upon the average, tak- 
Ing one day with another; but some days we would get 20 or 25 and 
other davs we would not get any. 

@. During November? 

A. Yes; and other months also. 

(). Now, did you know of any reason why you were able to ship 
on Brock’s orders a great many more cars during the first part of 
November than during the last part if you had been a mind to have 
shipped as much during the last part? 

A. No, sir; but my | judgment is we did not get as many cars In 

the last part as we did in the former part. 
S4 (. Well, you got more cars from the 16th to the 31st, didn’t 
att 

A. Well, I presume so; but I could not say certain. There was 
a time, five or six days, that we did not get any cars 

Q. If you had tried now from the 16th to the 35lst, couldn’t vou 
hav shipped \Ir. Bro K Mo! than five car-] AUS Ul COdal In 15 days? 

A. I could if I had had the ears. 

(J. lf you had tried couldn’t you havi Ot the ears? 

A. I did try. 

(). What did you do with them ? 

A. The most of them went to the B., C. R. & N. railway. 

Q. vaded, do y u pretend to say that you was not able; that you 
could not have shipped Brock more coal, if you had been a mind to, 
viens the last part of the half of th month ? 

A. By letting those other matters go I perhaps could ; but I could 
not say certain. 

(). if vou got the same cars? 

A. I don’t know the number of cars that we did load 

(). Here is the ~~ ment. It shows five cars from and including 
the 16th up to the 29th, and none after that. 


hol font peta apt ee ee ee 
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A. Well, sir, if his orders at that time were for points on the B., 
R. & N. railway, I do not believe that I could have got more cars 
than I did to fill his order. 
85 (. Have you no recollection whether you tried to get more 
cars ? 

A. I have. 

(). For Brock? 

A. Yes, sir. 

Q. During the last part of November? 

A. Well, during the latter part of November; ves, sir. 

(). The latter part? 

A. Yes, sir 

Q. Now, isn’t it a fact that Foster had told you not to send him 
any more coal? 

A. Well, no; not until about the 29th or 30 

Q. Did he tell you then? 

A. He told me not to send any more coal to Mr. Brock as long as 
the railway Co. wanted the coal, unless Mr. brock furnished the 
pars. 

“9 Did you notify Brock of anything of the kind’? 

[ believe I did 

" When ? 

I could not state when it was 

o. Now, in your letter that I have already introduced here you 
spe ak of send Ing Broek a ear-load of coal « yn ft he 20 h, and you Say 
that was sent in your absence and without instructions. 

A. Yes, sir. 

@. You mean by that that if you had been there you would not 
have sent it‘ 

A. Yes, sir: [ do. 

‘There was one car that got away from you and went to Brock ? 

A. Yes, sir 

) You didn’t mean it should ? 
86 A. I didn’t mean t should. 

(). Mr. Brock, in some of these e orde rs, says “one car lump ;” 
did you unde rstan what that meant * | 

A. Yes,sir. 

Q. What was your understanding of it, as you translated it? 

A. One ear of lump coal. 

(). Now, as Vol ha . transacted business under this contract prior 
to November, wey » practice been for Mr. Brock to designate to 
you the —r to which he wanted cars sent, and you, in shipping 
his coal, to bill them to that point for him? 

A. That was my instructions when I was operating for him. 
Q. I didn’t ask for your instructions. I asked if that was the 


} 


course of business between you? 

A. Yes, sir. 

Q. I suppose it made — difference to you whether you shipped it 
to Brock. al Cedar Rapids, or to other points 

A. Yes, sir; 1t made some difference, because we had to have dif- 
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ferent kind of cars; but,so far as the trade was concerned, it was no 
difference. 

@. I don’t know whether I asked you or not. I will ask you now 
why did you tell Brock, in — letter of November 30th, that here- 
after no shipments of coal will be made except upon orders received 

from Star Coal Co. th vt Mr. Foster ? 
87 A. That is because I had some trouble with Mr. Brock in 
relation to ordinary cars at What Cheer. 

(). That was it, was it? 

A. Yes, sIr 

@. And you assumed to tell him yourself that he must order coal 

f you through Mr. Foster? 

A. No, sir. 

Q). 7 was that 

A. As I understand it, Mr. E. J. Foster was to keep accounts for 

the Nor hwestern Fuel Co., and in order to get out of receiving 
those orders I asked Mr. Foster if he would not take the orders for 
rock, at Cedar Rapids, and he said he would. 

(). And so you directed Brock to give his orders through Mi 
Foster ? 

A. Yes, sir. 

@. Did Mr. Foster ever forward any orders to you after that? 

A. I think he did. 


+) 


(). ‘or coal for Brock i 
A. Yes, ye [ think so 
( | 


. , 
~~ . +, > ~ ¢ ry 
(), * not atter that dat 


[ 
Ye 
Af ter he 30th of November’ 
N 
_o 


ou never in fact furnished Brock with a pound of coal after 


Cross-examination: 
@. Did Brock & Co. furnish you with any cars for any of this coal 
during the months of November.and December ? 

A. I think they did 

OS () How many? 
A. Five. 
vou load them ? 
(]. 


And a ship them as directed ? 
Yes 

®. Did they ever furnish you any more than that 

A. No, sir: not that [ knew and was designated to me. 

() Did you send them al] the coal you could rel cars tor during 
the month of November ? 

A. except for those other contr: 
Q. All the spare Cars you ale: vel ; 
A. I made that statement to Mr. Broek, I think, at least three times 
during the month. 

(). Where? 

A. From What Cheer. Mr. Brock would intimate by mail that I 


"Jif 
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could have got more cars for his orders if I would, if I wanted to, 
and he would say that there were plenty of cars there: he knew 
lent, Ol cars thie re, and that [ could have yot more cars 
{ ! 
i 


there were |i 
if uld make a statement of al] the econ 


for his use 1 
loaded during a certain be riod—sav for 8 or 10 days or from the 


time | had fixed it up with him before: it might be 5 or6orS8S or 
LQ) days between the time | Wou ld make a statement of al 
umber the number and t he initial of rhneentireamount 


i 
y , } | . . . c 
d, and would vet the station agent to sign it for me as 


} ‘¢- - ; anil ‘| 
correct. and | would send itto Broek. othat he eould see that 

> ¢ —_ -_ = ; . ‘ ie — . sae -7 
, [ eould not have ot more Cars if wanted to: that | tried 
et more care: that that was all 1 cueld wo! She wd 
tO wet more Cars: that that Was all could get, and he would 


come to What Cheer and I would explain to him and show him 
these statements 

\). That occurred at least three times? 

A. Yes, sir. 

(). Was there any ri between the production of the Star 
mine and the Whi: heer 

A. Ye 5, se. 

). How much more, If any, did the Star mine produce ? 

A. I think about three times as much. 

Q. Will you explain that matter that your attention was called 
to? You said one [. C. car went to Brock by mistake in your ab- 
sence. lHlow was me : 

A. I was directed : t that thme—perhaps a day or two, or three, 
maybe, before that—that ghee no Mr. Brock should furnish some ears 
that we could not ship him any more coal. 

@. And that is what you meant by that statement ? 

A. Yes, sir; and there had been one car sent without my knowl- 


edge. 

(). Had Broek furnished it? 

A. No, sir; one ear that he did not furnish. 
>? 
. 


N 
You wanted to explain the matter to him in that way 
Yes. SIr. 

Redirect examination: 


(), Was the business of furnishing ears for Brock con- 


o> 


‘ 
90 ducted the same — to the Northwestern Fuel Co. taking 
the mine that it was afterwards, up to the time that vou were 


dd not to furnish him any more coal unless he supplied cars ? 


Instruct 
Objected to as immaterial. No ruling. 


A. Yes, sir 

Q. Did you iry to get cars for him up to the latter part of No- 
vember? 

A. | did. 
M And then you quit 9 
A. Yes, sir. 
Q. And Mr. Foster, I believe you say, told you to quit? 
A. Yes. sir: he told me that unless he furnished the saat - i 
coal that we could not ship any more coal. 
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Q. Did Foster tell you that before you wrote the letter of Novem- 
ber 30 or afterwards ? 

A. Well, I think perhaps it was about that time. 

(). Was it before that letter or afterwards ? 

A. I should say it was before this letter was written 

Q. Now, that was a radical change in the matter of delivering this 


| P wn as . 4 *) 
coal to Brock, Wash t 10: 


Objected to as calling for the opinion of the witness. Question 


withdrawn. 


If that was so—if Foster had told you not to try to get any 


M 

A. I didn't say that. 
@. Not to furnish any more coal uniess he supplied the 

J] ears, Why didn’t you tell Brock of that change in the busi- 
ness? Why did you simply tell him his orders must come 

through Foster ? 

A. I tried to explain that once. 

(). I guess you haven't been asked about that. 

A. I said the reason why I told him that his orders must come 
through Koster was because I oster had apres d to do that part of the 
business. 

@. That is not my question. Why didn’t you tell him that you 
wouldn't try to get any more Cars tor him; that he must get his own 
cars ¢ 

A. I didn’t think I had any right to tell him that. 

(). Did Foster'tell you to keep still about it? 

A. No, sir. 

(. But you did—vyou didn't inform Brock of that change in your 
purposes? You didn’t tell him that you would not try to get any 
more cars? 

A. No, sir; nor I didn’t tell anybody else that I would not try to 


(r¢ ' 


get anv more cars. 


a 
@. Well, Foster had told you that you need not? 
A. No, sir; he didn’t. 

@. Well, he told you to furnish no more coal unless Brock fur- 
nished ears, didn’t he? 

A. Yes, sIr. 

Witness dismissed. 

Defendant offers in evidence a statement prepared by Mr. Foster, 

the secretary, which it 1s agreed, as def’t understands, shows 
92 the cost of mining coal, under the provisions of the contract 

in controversy, for the months of December, January, Febru- 
ary, March and April, May and June. 

Plaintiff objects that Foster is not secretary. 

Offer recalled. 

The defendants read in evidence the deposition of Gy. A. Goodell. 
hereto attached and made a part of this bill of exceptions ; and on 
reading of said deposition the following proceedings were lad, ob- 
jections urged, and rulings made by the court : 
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The first objection in the deposition not insisted on. 

Objection to Int. 6 not insisted on. 

The third objection In the deposition overruled. 

The 21st interrogatory objected to as incompetent, hearsay, and 
calling for the contents of a written instrument that is in the wit- 
ness es possession, that in itself being the best evidence of its con- 
tents. 

Objection overruled 

Subsequent objections up to the 44th interrogatory not insisted on. 

Objection to the 44th interrogatory overruled. 

Subsequent objections in direct examination not insisted on. 
The first and second objections in redirect examination not in- 
sisted on. 

Answer to 17th redirect interrogatory not read. 


| ] 


Answer to Sth redireet Interrogatory not read. 


— 


Jo Subsequent objections not insisted on. 


Said deposition is as follows: 


In the Cireuit Court of the United States. Northern District of Iowa. 
kKeastern Division. 


NORTHWESTERN F'ueL Company vs. R. G. Brock et al 
Stipulation. 


[It is hereby stipulated and agreed that the depositions on behalf 
of the defendant- herein to be taken, pursuant to the annexed notice, 
before I. N. Whittam, a notary public within and for Linn county, 
Con hit neing Ol) thie loth day of November, 1S82, at ¥ o clock Rs Babee 
mav be taken by C. P. Dawley, a short-hand reporter, said witnesses 
to be sworn by any notary public, their testimony written out by 
said reporter, read by said witnesses, and sworn to and subscribed 
before such notary, who shall attach his jurat to each deposition, 
and when so taken said depositions may be read in evidence on be- 
halt of the defendants with the Satwie force and effect as though 
taken by said J. N. Whittam, Iesq., in pursuance of said notice. 
Formal caption and certificates to said depositions are hereby 
waived. 

D. W. B 


BRUCKART, Att'y for PUf. 
HUBBAR 


D, CLARK & DAWLEY, 
Alty’s for D’f'ts. 


| 
I 


Q4 United States Circuit Court, Northern District of Iowa, 
Kastern Division. 
Tre NORTHWESTERN FUEL Comp’y vs. R. G. Brock et al. 


7 


Notice 10 Take Depositions. 
To the above-named plaintiff or to D. W. Burckart and Henderson, 
Hurd & Daniels, its attorneys: 
You are hereby notified that at 9 o’clock a. m. on the loth day of 


THE NORTHWESTERN 


November, A. D. 1882, before I. N. Wh 


within and for Linn county, at his office, 


of Cedar Rapids, county and State afore 
take the di po 


above-entitled action will 
nesses. to wit, George Goddell, ¢ ) J 


the taking of sald depositions to be continued f 
‘completed, and said deposi- 


the above date until the Same are ¢ 
when SO taken, to be re ad in evi 
fendants on the trial of the above-entit!] 

You are requested tO appe: ar at the tl 
cross-examine said witnesses if oa des 


Lions, 


HUBBARD, CL 


Q5 NORTHERN District or Iowa. 


[ hereby certify and return that I set 


| ves, S: 


lence on th 


led action. 


Henders 
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ittam, Esq., a notary public 
on First avenue, in the city 
said, the defendants in the 
sitions of the following wit- 
imuel Gilfoy,andsS. L. Dows, 
from day to dav after 


e part of the de- 


aa 


, ? > ° 
Ine and piace aforesaid and 


ire to ado So. 


ARK & DAWLEY. 
Altt’us for Def’t- 


‘ved the written notice on F. 


B. Dani 


buque, 
to him 
ISS2 


iels, one of the ons Ol 
lowa, by reading to him the within n 
personally a true COpy Lhe! 

GEO. C 


U.S Mai , Nor. Di: 


thin notice aud by del 
os 3 } : ) rE ; 
eof this 2nd dav of November. 


livering iy 


MHEBERLING, 


st of lowa 


Service__________-~ ae a! | 

Oe reer ] 

Mileage __.-- ee ares L2 
$3 12 


In the United States Cireult Cou 


Northern District of Iowa. 


Kastern Division. 


Toe NORTHWESTERN FUEL COMPA! 


A : Good. Ll. 


Deposu ion of (760. 


Ny vs. R. G. Brock ef al 


Orrick oF HuBBARD, CLARK & DAWLEY. 


CrepaAR Rapips, lowa, November 
I U. Hormel, for plaintiff ; Chas. A. 
sworn, and examined on be- 


GEo. A. GOODELL, being produced, 
half of the defendant 
tion, testified as Sllows: 
96 Int. 1. State your name, age, 

idence. 
A. My name is George 
train-dispatcher on the B.C. Rk & 
——e Lowa. 


Int. 2. How long have you been train-dispatcher of 


company | 
A. Since the 17th of August, 1851. 


(eat 


, pursuant to the 


Ld, LSS2—10 o clock a. mm. 
Clark, for defendant-. 


e annexed notice and stipula- 


occupation, and place of res- 


Goodell; my age is 27; am 
N. railroad : residence, Cedar 


said railway 
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Int. 8. As such train-dispatcher, what were your duties during the 
months of November and December, 1881, with reference to ordering 
cars to various stations on the line of said railway where they were 
needed for loading to accom-odate the traffic of said company ” 

A. I had charge of the movements of all cars along the whole line 
of road during that time—that is, the movement to and from and 
between the various stations along the line of the road—and also the 
movement or distribution of such various forelgn cars or cars of 
other roads as we got on the lineof the road, either loaded or empty. 
They were reported to me by telegraph every day, the record of 
which is kept on these blanks which I have here with me now. 

Int. 4. Are you acquainted with R. G. Brock, of the firm of R. G. 
Brock & Co., of Cedar Rapids, lowa; and, if so, how Jong have you 
known him? 

A. Tam aequainted with him and have been acquainted with 
him since November of the year 1S7Q. 

Int.5. Do you know of the said Brock being engaged, during 

97 the months of ¢ ctober and November, ISS], 1) securing coal 

from the What Cheer coal mine, situated in Keokuk county, 
lowa? 

A. Of my own personal knowledge, I do not know that. Mr. Brock 


has said to me 


© 
him by Mr. Brock or any other person, unless it was in the presence 
of the plaintiffs or their representatives or the plaintiff’s assignors, 
as being incompetent and hearsay. 


Plaintiff objects to the witness stating anything that has been told 


A. Of my own personal knowledge, | do not know that he has 
been engaged in that business, because I do not know, when the 
cars are ordered to What Cheer and are loaded there, by whom they 
are loaded or to whom they are shipped. They are reported to me, 
as [ can show by the blanks here, as those cars are there loaded for 
certain points or to go to certain places. In all reports that are sent 
me—all reports that | know anything of—those cars are reported to 
me as being loaded with coal for Cedar Rapids. The party that 
they are loaded for or what kind of cars after they are loaded is not 
reported lo me. 

[nt. 6. Well, do you know of Mr. Broek, during the months men- 
tioned in the last interrogatory, being engaged in ordering or secur- 
ing cars for coal traffic at said What Cheer coal mine? 

Objected to by plaintiff as incompetent and immaterial. 


JS A. I know that Mr. Brock has several times been in my 
office and stated to me that he wanted cars of various kinds 

at What Cheer to be loaded there with coal. 

[nt. 7. Did that occur during the months of October and Novem- 
ber, 1SS1 ? 

A. It occurred mostly during the month of November. 1 could 
not state positively that it occurred at all during the month of Oc- 
tober. 


ape « 
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Int. 8. How frequently did it occur during the month of Novem- 
ber, 1881? 

Objected to by plaintiff as incompetent and immaterial. 

A. During the month of November Mr. Brock was in my oftice— 
I think it would average three times a week—asking what kind of 


+7 
’ 


Cet. asking if there W 


a 
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cars Were being sent to What ¢ 
that could be sent to What Chee 

Int. 9 Was What Cheer at that time a station on the B., C. R. & 
f so, on what division or branch ‘ 
the B., C. R. & N. road, on what 


. ; ae -1 } 
ror various KINAS. 


ailway ; and, 
Yes, sir: it was a station on 
| our lowa City Division. 

Int. 10. Was there any other railway at What Cheer at that time‘ 


} 


[nt. 11. Where is the station of What Cheer located—on high 
ground or in a valley? 

A. Ina valley. 
Int. 12. Are there any stations or side tracks in the imme- 
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purpose ot storing or standing 
What Cheer; and, if so, what stations or 
November, ISS] ’ 
A. There are several side tracks at Thornburg, a station four miles 
and a half north and east of | : 
that station were sed 


+? | > | | . } | _ 
{( heer to be loaded with Coal, ANG AalSO SLOTINYG 


, +? } ? ] ] _ { ’ : . } } 
from W hat ( neer after being loaded with Coal vetore DelIhne Drouvctil 
1 . » a Sell : = 72 1 
to Cedat Rapids im the trains 
“y yr} . } ° ; —a yo = — iz . } a 
[ it. has. What Kind ol (WrOUNa IS Lihat side track Situated upon ? 
an ae + ws 1. 4 | ; _ , } { : 4 " + on : ; | ? " ] 
4. The side tracks that are used [or storlng are situated on ievel!l 


grounds. 


nt. 14. Is ihis arrangement rendered necessary for the operation 
| of the ground immediately in 


; . } 


he road on account of the nature 
the vicinity of What Cheer? 

A. hat is called the vards in What Cheer there are but two 
or three tracks On which we cah store Cars that are to be loaded 


with coal, and it is much more convenient to have trains cong LO 

What Cheer set out the « m pty ears that are rong to What Cheer to 

be loaded with coal at Thornburg, after these side tracks that I have 

spoken of at What Cheer are full, than it 1s to have them go down 
] ] 


into What Cheer and arrange for the switch-engine to place 
LOU thern at various mines. It is more convenient to have the 
switch-engine go to Thornburg and get them and place them 
t the various mines than it is to have the train take them and 
place them there. 
Int. 15. What means had you, as train-dispateher, during the 


month of November, IS81, of knowing what empty cars were on 
hand at What Cheer and Thornburg side tracks from day to day, 
and what record, if any, was kept by you 

‘ 


tion to such ears 7? 
. | ? 
A. Every dav between two p. m., and as soon alter that aS we can 


a | 
to 
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conveniently, generally occupying the time pretty well up to 5 and 
6 o'clock, there is what we call a telegraphic car report sent in to 
my office from all stations on the road, and that car report is kept 
on file there in my office after 1t is used to distribute the cars from 
one station to another, and means are taken to supply what other 
cars are wanted besides the cars that are kept at the stations at the 
time, and those ear reports are kept on file at my office for future 
reference. 

Int. 16. How are the reports made up from day to day—what 
record do you make of them ? 

A. The records as they come—as they are put down from the 
station by telegraph—the original records are filed away them- 
selves as they are put down. 

Int. 17. Are they consolidated on any blanks’? 

A. Not consolidated onto any blanks. The blank that | 
101 ~=have with the system of letters designating certain kinds of 
cars, and there is a key to it that I have in my office and 
every station on the line has a similar one, and those letters are all 
that are used in reporting the cars—certain letters for certain cars. 
The blanks that are kept on file in mv office are ruled off with 
spaces for each one of those letters for a number to be put, with a 
space at each station for each one of those letters, and that report is 
filled up, as it comes by telegraph, and the original report as it so 
comes is used in the distribution of ears, and after we are through 
with it then the reports are filed away. 

Int. 18. Do these blanks which you now have present with you 
and which you have mentioned contain entries made at the time and 
showing what cars are reported at the various stations—W hat Cheer 
and Thornburg, for instance? 

A. Yes, sir; they do. 

Int. 19. And these, I understand, you have on file in your office 
up to the present time under your control ? 

A. Yes, sir; they have. 

Int. 20. Can you, by consulting these blanks, state what number 
of empty b., C. R. & N. cars and what number of empty C., M. & St. 
Paul cars were on hand at Thornburg and What Cheer on the 7th 
day of November, 1881 ? 

A. Yes, sIr 


Int. 21. Give the number of those cars so on hand on that day. 


102 Plaintiff objects to the: question as incompetent, immate- 
rial, and hearsay and ealling for the contents of a written 

instrument which 1s in witness’es possession, that in itself being the 

best evidence of its contents. | 


A. On the 7th day of November there were, according to this re- 
port, 12 B.. C. R. & N. cars at What Cheer and two C., M. & St. P. 
ears; at Thornburg there were 20 L., C. R. & N. ears and thirteen 

.M. & St. P. ears. 

“Int. 22. W hi at station is next east of Thornburg on that line of 
your railway ° 

A. A station called Keswick. 
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Int. 23. How far is that from What Cheer? 

A. 9—7 miles. 

Int. 24. What empty cars, if any, were ordered from Keswick to 
What C ry on that day ? 

A. 12 B.,C. R. & N. ears, one Chicago, Milwaukee & St. P. car, 
and three abla Pacifie cars 

Int. 25. What empty B.. C. R. & N. ears and em pty C.. M. & St 
P. cars, if any, were on hand at What Cheer and Thornburg, and 
what empty cars, if any, were ordered les Keswick to What Cheer 
on the 8th November, 1881 ? 

A. 47 b.. C. R. NX N. Cars, Ls (‘hy avo, Mil iwi ikee WN St Paul Cars 
on hand November Sth at What Cheer and Thornburg. There 
were four B..C. R. & N. cars and one Chicago. Milwaukee & St. Pau! 
ear ordered from Keswick to What Cheer on that date 

Tint. 26. Please answer the satwae question with reference LO No- 
vember 9, 1881. 


105 Objected to as In ry etent and immaterial and ealling for 
hearsay. It is agreed that hie eliteenion shall be taken as 


applving to each question of ‘ie same character without being 
{ 


A. I supposed I had the full files for that time here, but I find 
that the sheets from the 9th, 10th, 11th, 12th, and 13th of November 
are missing. 

Int. 27. Please ans-er the same interrogatory, then, with referenc 

November 14, 1881. 

A. November 14 there were 23 B.. C. R. & N. ears at What Cheer 
and Thornburg, 9 Chicago, Milwaukee & Saint Paul ears at Thorn- 
burg; there were 10 B., C. R. & N. and one Chicago, Milw: 

St. Paul ear ordered from Keswick to What Cheer on the J Ith. 

Int. 28. Please answer the same interrogatory with reference to 
November 15, 1SS1. 

A. November 15, 1881, there were > B.C. R. & N. ears at What 
Cheer and Thornburg and 9C Ago, Mi lwaukee & St. Paul’s, and 
there were 9 B.,C. R. & N. ears aan | from Kes WIck to What Cheer 
and one Chicago, Milwauke & St. Paul. In speaking of ears | refer 
entirely to empty cars. 

Int. 29. Please answer the same interrogatorv with reference to 
November 16, 1881. 

A. November L6th there were 30 a. CU. R (YX N ears al The rhn- 
burg and What Cheer, 17 Chicago, Milwaukee & St. Paul’s. ‘There 


— 


—d 
— 


were nine B..C. R. & N. ears ordered from Keswick and one 
1O4 a Milwaukee & St. Paul ordered from Keswick to 


Woh: ‘ t Cheer, (On the dates thy both and L6th and the | ith, 
(>1) iamnean of a bloe *k 1 the W hat (Che r vard, those ears from Kk es- 
wick were not moved into What Cheer; so! find on looking over 
these reports, and on that account these cars that | have been r¢ port- 
Ing at Keswick on those d: vs are realy the same cars, on account 
oft being blocked—with lo: ide d Cars more particularly. 
Int. 30. Please answer the same interrogatory with reference to 
November 17, 1881. 


~ germans il nein eaten soos gree giiy-c J) Mente Doe 
at > PS aes sagt Sear eo 


a A a ag ee 
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A. On the 17th there were 42 B., C. R. & N. ears at What Cheer 
and Thornburg and 23 Chicago, Milwaukee & St. Paul. There were 
no cars at Keswick on that day ordered into What Cheer. 

Int. ot. Please answer the same question as to November 1S, 1881. 

A. On November 18th there were 30 B., C. R. & N. ears at What 
Cheer and Thornburg and 17 Chicago, Milwaukee & St. Paul’s, and 
no cars ordered from Keswick into What Cheer. 

Int. 52. Please answer the same question as to November 21, 1881. 

A. November 21 there were 1S B.. C. R. NX N. ears at What Cheer 
and Thornburg; 18 Chicago, Milwaukee & St. Paul cars; nothing 
from Keswick on that day 

Int. 55. Please answer the same question as to November yee 20 
24, 25, 26, 28, 29, 50th, and December Ist, 2, and 3d, giving the cars 

for each day separately. 
105 A. Nover. 22, 48 B., C. R. & N. ears at What Cheer and 

Thornburg & 14 Chicago, Milwaukee & St. Paul. There were 
no cars ordered from Keswick to What Cheer on that day. On the 
23rd there were 51 B.C. R. & N. ears at What Cheer and Thorn- 
burg; 14 Chieago, Milwaukee & St. Paui; no ears ordered from 
Keswick on that day. On the 24th there were 20 B.,C. R. & N. cars 
at What Cheer and Thornburg; 14 Chieago, Milwaukee & St. Paul’s, 
and {) B = 6 R. X N eon Cars ordered from Keswick to What Cheer: 
9 B.C. R. & N. ears that were ordered from Keswick had been set 
out there by trains the previous night on account of shortage of 
room at Thornbure and What Cheer. 

On the 25th 10 B., ©. R. & N. ears at What Cheer and Thornburg, 
two Chicago, Milwaukee & St. Paul’s, 11 B., C. R. & N. cars ordered 
from Keswick to What Cheer that day. 

On the 26th there were 21 B., C. R. & N. ears at What Cheer and 
Thornburg, two Chicago, Milwaukee & St. Paul’s, one B., C. R. & N. 
ear ordered from Keswick to What Cheer. 

On November 2Sth there were 31 B.C. R. & N. ears at What 
Cheer and Thornburg, 4 Milwaukee & St. Paul; none ordered from 
keswick to What Cheer. 

On November 29 there were 46 B., C. R. & N. and three Chicago, 
Milwaukee & St. Paul ears at What Cheer and Thornburg; none 

ordered from Keswick on that day. 
106 Qn November 30 there were 62 B., C. R. & N. ears at What 
Cheer and Thornburg: no Chiengo, Milwaukee & St. Paul 
cars at either place and no ears ordered from Keswick to What 
Cheer. 

On December Ist, 22 B.C. R.& N. ears at What Cheer and Thorn- 
burg: no Chicago, Milwaukee & St. Paul: no ears ordered from Kes- 
wick to What Cheer. 

On December 2nd there were 15 B.. C. R. & N. ears and one Chi- 
cago, Milwaukee & St. Paul at What Cheer; two cars ordered from 
Keswick to What Cheer: one ¢ ‘hicago, Milwaukee & st. Paul to What 
Cheer and none to Keswick. 

On December 3d there were 40 B.,C. R. & N. ears at Thornburg 
and What Cheer: one Chicago, Milwaukee & St. Paul: two B., C 
R. & N. ears ordered from Keswick to What Cheer. 


| 


— > 
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Int. 34. Please answer the same question as to November 9th, 10, 
11, 12, & 13, 19, 20, 27, 1881. 
Answer given after noon adjournment. 


A. On the 9th day of November there were 30 B., C. R. & N. and 
lo Chicago, Milwaukee & St. Paul cars at What Cheer and Thorn- 
burg. There were four B., C. R. — and one Milwaukee & St. Paul 
billed from Keswick to What Cheer on the 9th of November. 

Qn the 10th of November there were 19 B., C. R. & N. cars at 
Thornburg and What Cheer and 12 Chicago, Milwaukee & St. Paul. 
There were 9 B.,C. R. & N-ears billed from Keswick to What Cheer 
and one Chicago, Milwaukee & St. Paul. 

On the llth there were 20 B., C. R. & N. ears at Thorn- 
107) ~—s burg and What Cheer and 7 Chicago, Milwaukee & St. Paul : 
96.,C. R. & N. ears billed from Keswick to What Cheer and 

one Chicago, Milwaukee & St. Paul. 

Qn the 12th of November there were 38 B., C. R. & N. cars at 
What Cheer and Thornburg and and 9 Chicago, Milwaukee & St 
Paul; none billed from Keswick 

Qn the 19th there were 57 b., C. R. & N. cars at What Cheer and 
Thornburg and 17 Chicago, Milwaukee & St. Paul; none billed 
from keswick. 

Int. 35. Please state whether during the dates referred to in your 
testimony other cars than the b., C.R. & Nand C., M. and St. Paul 
were sent to What Cheer for coal trafhe at that point. 

A. Yes, sir; there were. 

Int. 56. To what extent? 

A. There were probably fifteen—averaged about fifteen cars per 
day—other kinds of cars sent there. 

Int. 37. During the dates you have mentioned were the empty 
cars at the Thornburg side tracks held there or put there for the 
purpose of the What Cheer traffic ? 

A. Yes, sir; they were. 

Int. 38. About how many miles of railway has the B.,C. R. & N 
operated during the time you have been train-dispatcher ? 

A. When I tirst took charge as train-dispatcher there was about 
950 miles. During the past spring and summer that has been In- 

creased to the amount of about 7 hundred miles. 
108 [nt. 39. State whether or not during all the time you have 
been train-dispatcher for said rallway it has been operated, SO 
far as handling empty cars is concerned, by means of the telegraphic 
reports to your othee already referred to in your testimony. 

A. So far as the movement of cars is concerned, yes, sir; it has 
been operated that way exclusively. 

Int. 40. All empty cars ? 

A. All empty cars; ves, sir. 

Int. 41. State whether in your experience as a train-dispatcher 
you have found this system to be accurate or otherwise. 


Objected to as incompetent, immaterial, and calling for the opinion 
of the witness. 
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A. During my experience as train-dispatcher on this and also on 
other roads the system ofa daily telegraph car report we have found 
to be the best means that could be devised for the movement of 
empty cars—for the handling of empty cars. The system adopted 
on the B., C. R. & N. road, which has been in use sinee I have been 
train-dispatcher, is what we have found to be the most complete 
system that we could use here, as being adapted to the rather pecu- 
liar style of our business, as different from the East and West trunk 
lines. 

Int. 42. Have you found the system to be accurate and reliable or 


not, as to the operation and distribution of empty cars ? 
LOD Objected to for same reasons as last interrogatory 


A. We have found it to be accurate. I would like to qualify that 
answer a little. We have found it to be as accurate as any means 
that could be devised—as any report that could be devised. bv 
way of illustration of the difficulties, we will say that this car 
report that we speak of now as coming from What Cheer, that 
car report is made up by the agent at What Cheer, and the 
agent of every other station in fact, between generally 12 to one 
o'clock. The car report at that time shows the number of empty 
ears that are on hand at that station at that time; also.the number 
of empty cars that are need- to be loaded at that station in the next 
24 hours. Now, after this time, as is the case at What Cheer, our 
regular coal train going into What Cheer arrived there in the even- 
Ing about six o'clock ; it was due to arrive there, | think. They 
would always have a train-load of empty cars for What Cheer to be 
loaded with coal. ‘hose cars would LO in and be placed at the 
mines, and at least 20 or 50 of them would be loaded and would be 
taken out the next day on a coal train which left What Cheer at 
10 o'clock in the morning. Now, those ears which arrived at 
What Cheer in the evening and left there at 10 o'clock the 

next morning loaded would not appear on these reports 
110 one way or the other, either as loaded or empty, and 
that would be the difficulty. That is the difficulty 
which we find, or one difficulty which we find, in the hand- 
ling of empty cars. Sometimes the cars go into the station and 
vo out again, being loaded, and they do not appear on our report 


here. The only thing Wwe Call do is to rel a reasonably accurate 


idea of the position of each station, so far as their wants are con- 
cerned as to empty cars to be loaded with grain, coal, or whatever 
freight they wish to load; and we also have slips which are not 
kept after a certain date on which they are used. They are not 
kept as a matter of record at all, but we have slips showing what 
kind of empty cars each train has, and those cars are used to the 
best judgment of whoever is moving the cars, which I have been 
doing for the time I speak of. Those cars are left at various sta- 
tions to fill the requirements of the stations, to be loaded with dif- 
fereni merchandise they want to ship—stock, coal, grain, &e. 

Int. 43. In the practical operation of the road, then, at What 
Cheer, as trains ran during the month of November, 1881, were 
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more or less Cars furnished for coal trafhe at that station than indi 
cated by your evidence touching the empty cars on hand from day 
to day f 

\. If anything, there were more em) 


, . ; 
‘ ‘ ) 
11] Int. 44. Have you any recollection whether or not. during 
the month of November. ISS]. especlally the last balf of that 
month, there was a surplus of freight cars on hand in the operation 
of your line of railway 


] . } . ‘ . . = } | ; . " . . ‘ ‘7 
( Dy] cted to as Incompetent, 1mMmaterial, and not pertinent to an\ 
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Objected to as immaterial, incompetent, and not pertinent to any 


a 
imsue lh the Case, 


A. During most of the time the supply of cars was sufficient. 


a 
< 


lls 52. Under the custom you have spoken of, of handling and 
tributing empty cars by you for the various points on your 
line of railway, suppose the reports from What Cheer and Thorn- 
ure were material lV wrong or ineorrect would that necessarily be 
detected by you in the operction of your line of road or not? 

A. It would not right at the time. li the course of a few days 
after that it would usually be detected, but right at the time the 
error was made, any material error at What Cheer, it would not be 


noticed 1h this Oc 
‘ye | ) ) ratine the r lictribntin 
55. UCnder that system. of operating the road and GIistrlouting 
, ¥ } ° | 
empty Cars @outid material errors occur ih the re ports tO anv extent 


. . + } ’ , 
Without disarranging your Whole plan Ol Operat lOns 1 the course 


Objected to as incompetent, calling for the opinion of the witness, 


A. The only wav that that would be detected is that we would 


i. * ,* } ’ | ’ ‘ °s6 es " wa : ] vat . ’ . 
discover that there was a great difference In the reports ol] the last 


' ' ee : 
few davs froth what the business had een beTore. | here isa ecerta 


11) 

normal state of the business Which We ¢ xpect every day, that would 

] } : oe or ' } ) 

be eomine along day alter day,a certaln amount of ears to be loaded 

with coal at 
re. ' | , id ‘ “a ‘| oe ¥ ce} lifter i> ace ‘ . F , 
bmne OF the road, and anv great difference 1n that for one day 

} } . 
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i } 7 +} ) } = ' led at + | » y® rnyte a] cr th " 
meer ana to Ve 1OATeUM AL OLDE! Pott (S alOn®m Clie 


' s | , 
~ because there Dent be local Couses that 
env . } > + a * +] . . «* ¢ | . ,erxf i. “— — 
Would oceur al \\ bat Cheer or at any othe! }) Int bobat we yald 
Int erie] ePone dav With thas > OUSTNess at that Pol rma ° Dut W by re 1 comes 


;* ’ 


for ti,ree or [to ir day ~ 1) il articular Sec ion ‘} material ditt renee at 
that’point would be noticed and some inquiry made as to the cause, 
What wis the roul le. 

54. Do you know who was superintendent of the What Cheer coal 
mine dui 111g Novetn ber. | ss | 4 


—— 


A. I do not, personally. I never have been at What Cheer and 
am not familiar wit | 
at What Cheer. 

oo. Was your office connected by telegraph with What Cheer and 
Thornburg and all stations on the line of your road during Novem- 
ber, 1SS1 ” 


.any of the men in charge of the mines there 


A. Yes, sir; it was with all points in that neighborhood. 
o6. Did the Company have an operator at each station ? 
A. Yes, sir; they did. 

o7. And had you an operator in your office? 


A. Yes, sir. 


|. You have spoken about the number of cars that were stationed 
at What Cheer and Thornburg during the different days of Novem- 
ber, 1SS1; have you any knowledge of the number of cars that were 
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it you at present recollect, but simply 


nw 


vember is not stated as wh 
what vour reports chow. 


4 Simply what mv reports show 
fA. sOLTTIPIN What my PC PMVUIUS SiiU Ww 
i « A 


5 Now, you sald jusi a moment ago that the cars that went down 

On the coal train in theevening were ve ry ire ut ently aS Tthahnv as were 
. . } i | 1} : ; - » ' > ra | 

required lor loading Lhe TOMOWING day. Do you mean bv that that 


| _ . ea ¥ ] onan . . , . 

they were as Many as the mMmmnmes Wabtl d to load, or that there were 
. ' - } ’ ’ ‘ 
as many as vour faellities enabled you to haul out ? 


(° ] ” he : ? ’ YF , ] , — rou 
A. As many as our faeilities would enable us to haul out Chere 


7 , } ? . ’ = i 
has hardiv been a time In the past fifteen months but what the 
° se g : , a ] } } _— ent ' 
mines could have produced more coai than out fa eilities Wou 


} 1) 
able us to handle 


9 When you said, then, that during the month of November vou 
furnished what cars re ordered you didn't mean to be understood 
Aas saying that vou rnished all the ears that the seve ral mines of 
What Cheer wanted to load, but only the number of ears that were 


required for loads that your facilities aiiel you to pull out 
118 A, During a part ol the time in N Ve mber we might have 
cl few more Cars. We Wo! ricl he abie to 
handle a few more ears than we did only a part of the time during 
the month Some day ‘. we could handle more and some day S handle 
less, In accordance with the state of the other a of the line of 
the road, and ‘a expression that we we ears enot sh down there 
would refer to the number of cars we uld edits h there at What 
Cheer. ‘The number of empty ears we al sent down 
average number that they had been loading—that we were able to 
handle each day 

10. Wasn't there every day of the month of November a yreater 
demand for cars by the mines than you furnished or than you could 
haul out 

A. Asa rt le during the month of Nove mber there were more 


11. Wasnt the demand for cars vreater by the se veral mines using 


ae 


them to get their coal product out of What Cheer than you eould 


rk. y Ct more than the facilities of the 
12. Wasn’t there during most of the month of November a creater 


, , . | ,* P — T ’ ia wee & " ] a ’ . ] l ca 4] 
demand for ears than were actually furnished by anv road by the 


a ' st ‘ ‘ ; I . 

4 24021 . S s oer 4 P > -s a 

119 A. During the first part of the ee first 
. . bs ] " ] + . So ] | ? Y } 

tWo weeks or DetLWeel two ane three weeks of the month 

"4 ' | 4 y ae t 7 es . 2 »4 = 

there was. After that for a few days in the last part of the month 
. ] ] P 1} 1. a , . | ; | , 

we furnished about all the cars that we needes —thatis. there were 

about cars enough at What Cheer. Chere could have been a few 
] } . at ; = mae — ’ Ce } : ’ } 

more ionded li we nad the ears to vet ln there and We had vpHee)n 
} > ] ] . - ,+ | . . 4 ] . 7 — ? 

able to handie the produet, but, not bi ing able to handle the produet, 


ere, and the mines were running short 


} 
4 
? 
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idnt mut the ears 1n 


| 
Wwe cil 
on that account. 
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13. Was there being loaded that month, constantly during that 


month, all the cars the company could hand] 
A. Yes, sir: there was. 
14. Was the B., C. R. & N. railway getting coal from this What 


- 


( neer coal mine t 
A. They were getting it from What Cheer. I do not know what 
1? 


particular mine Was coming trom. 


aA 
— 


~ fi » wy — - 4 ‘} 
ID. Those B., C. R. & N. ears that were sent down to What Cheer 
? , ° | ’ a so , re ’ 
to be loaded with coaimstandading al What ¢ heer and Phot burg to be 
- . 


loaded with coal—we ) Irst us Dp 1o ’ 
~ , . FP, Ss a at 1) , 
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there at What. Cheer in November, 


16.. How many mines were e] 
ISS f ’ ] ] | +} i> 
} sy TV? ‘ ‘Sy . . cy >» « 9 , cer «y , sly vy 
I, ii OpePratloh, alha Wirat, as near as VOU KRHOW, Was tile WOrKING 
: Se 09 0% . 7 [F 
eapacitv during that month of each mins 


the position there As [ I) Vi Derore Mentioned | have 
never been at What Cheer to know the exact location of it and thi 
exacl position O! the miiies \s underst na it. ther \\ is what 
was called shaft A, with a capacity for produeing from 380 to So ears 
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a 2 : oa . : oO _— " fl We : ~ 
what we consider a tratn-load down there. I[n addition to that. we 


v\> saa i 

have a train running through Thornburg from Montezuma to Mus- 

eatine, Which trains would take trom 15 to 2O ears of coal from 

Thornburg, leaving it at Riverside, making a capacity for hauling 
< . ae 

out of there 7o QO cars per da 

23. You sav that the B., ¢ Rn. & N. Co. did, as a matter of fact. 
during November, average 60 cars per day of cozl that they pulled 
out of What Cheer ? 

\. I eould not answer tha lestion positively without first con- 
sultine the train sheets, the record we have at that time of the 
nun PY of CATS Wet ok out of] thie i. it Is Th) \ PEy) poy Ss1on that we 

took two trains of coal pe lav out of What Chee 
pee 24. The mines aly avs furnished Vou more coal than you 
could haut ? 

A. Always furnished all the coal we could hau 

24. More 

A. More than we could get away with. That state of affairs con- 
tinued up to the present time. 

25. It was quite a common thing for the agent from What Cheer 

r 


to order many more ears each evening than he got for the purpose 
- }: _ + | y AJ , . ' 
of joadine coal (] the month ol November, ISS] ? 


i 
A. ee Sir: at would ord rmore Cars than he YO. Ile ordered 


fifty b.. C I ay N. CAPS CVeCr\ day. [lis ear report 

weds red fifty B.C. R. & N. ears and about 50—440 to 50— 
e; y more ears than ne got? 

| more than he got. He ordered about what the 


A. He ordere 
1 | ir . ~ + } i ’ Py | ‘ | | " Xt 
Ai | ( Cal | IC’ COU { Qdii' . Lie hnexX ) 


; : , . : ie a: 
wines could hOad, Ol practically cl 


u an average of about t 


h 
ordering ears. \W 


_ 
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27. You sav Brock was up to yv 
k during the month of November 
ring—B..C. R.& N. ears of Chieago, Milwaukee & St. P. ? 


. ie most orders for? 

A. Well, the kind mentioned most was the C., M. & St. P. ears. 
29. Now, did the B.C. R. & N. road any time during the 

yf November all Wahbhy ot the Ir cars to be loaded that 


be shipped to any station off the line of thei 


, 
ead orto ve Shipped 
tel 


125 month 
were | 


road with eon * 
llowed four ears to be loaded for a point west 


A. At one time we allowed 
eC rN } *] . } 
of Clarksville on the Dubuque & Dakota road: that is the onlv ree- 
= ' ] ; } 7 : }] {3° : J 
olleetion | ha f there [their] being allowed to go off the line of 


ci Was LI ts Wemeral ee 


leis that B., C. R. & N. ears were not to go off the. line 


30. W 
‘nw pate je 


A. ‘J 


of the B., ©. 
be louded with coal to be taken to any point off the 


) 
1e 


& St. P. cars to What 


» Now. Mr. Goodell. in sending C.. M 


‘ity to direct by whom those cars were to 


a « 


<dinp 


Mi 
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be used or for whom loaded or did the company holding the cars 
’ f 


vember, LSS] ? 


A. The company owning { 


le @ars alwavs have the right to dictate 


‘ who shall load their Cal’rs and Wha thev are for. 

4 4 You had ho authority, then, LO designate by whom thre Si (‘hi- 
cago, Milwaukee & St. Paul cars should be used or for what put 

A. No, sir: I had no authority. 

34. Now, in distributing ears or sending ears down to What Cheer, 

Thornburg, or any other point on your road during the month 
124 of November didn't you or pend entirely Upon the orders :¢ 
ceived from your agent there at What Cheer ? 

A. Yes, sir: I did, 

do. Did you, during the month of November, send any ears ther 
in response LG6 any order except One threat emanated directly from 
your agent al What Cheer or Lhornburg? 

A. Only from the one that emanated at What Cheer. Cars were 
never sent to Thornburg except for the purpose of storing. They 
were set apart on a track at Thornburg for that purpose, entirely 
different from the station tracks there. 

, 06. When you received orders from What Cheer you directed 


these cars to be sent there without de slvnating What purpose they 
were to be used for, except they were to be usedin the coal trade? 

A. did not even designate they were to be | sed 11) the coal rade 
According Lo ny car re ports that have here—tor Instance, on the 
Zoth day of November, the agent at What Cheer orders five Mil- 
waukee & St. Paul box ears, on the 26th he orders five, on the 28th 
he ordered Lo, Ol) the loth he orde red lo, Ol) the L4th he ordered 
seven. 
o¢. Did you know when those orders were sent in what they were 
to be used for or what ordered for? 

A. Well, I knew only by knowing that they could not be 
125 used for any other purpose at What Cheer. ‘There wus no 
other business there sufficient to require them. 

38. You had no knowledge by whom they were to be used ? 

A. I had no knowledge by whom they were to be used. 

09. You did not designate by whom they were to be used ” 

A. No, sir. 

40. Were not a number of the B., C. R. & N. ears that were at 
What Cheer and Thornburg during the month of November, 1551, 
and the forepart of December, used there by the several miners for 
carrying away slack from the mines to be thrown away? 

A. Yes, sir: a majority of the 3.. CU. R. WN N. coal Cars that were 
there were used for that purpose. 

i]. How far Was this W hat Cheer, or the place where these Ca©rs 
were at What Cheer, as you have stated in your exaimination-in- 
chief—how far was that from the mines where they were loaded 
vear What Cheer ? 

A. When the ears were at What Cheer or Thornburg ? 


42. At What Cheer. 


isineaiy-sdhdbnndiensvelene: stinadiaainahncnenianein netuaen 
meee ERR oe 


Sete 


ine dadtneandamieearittaatatinatiniataa de asad ten cre ee EERE LEA: BBR 
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A. lam not familiar enough with the distances there between the 
side tracks at What Cheer and the side tracks at the mines to be 
able to answer that . de intelligently. 
43. Well, it was such a distance from the mines they could not 
be loaded eli as they did there at What (‘heer. 
126 A. O, yes; they were at such a distance that they had to be 
placed by the switch-engine at the mines. 
4. flow many switch-engines did you have there during No- 
vember & December, ISS] 7 | P 
A. Only one. | 
45. Isn’t ita fact, Mr. Goodell, that it was impossible for those 
mines that were being operated at What Cheer during that time to 
get so that they could be loaded, all the ears that were there at What 
Cheer and Thornburg for the purpose of being loaded, with coal ? 
A. Some time during the month of November we were without a 
switeli-enoimne a0 What (‘he rs | do not remember the dates or 
length of time, how lone it was, but during that time the trains 
that would FO 11) he re at nigtit —the coal trains that would oO in 
after they got there—the eneine that went in on that train would 


be Us¢ for placing thre se ears at the mines to » loader | tI le next 
day and to take out the coal already loaded, nl during that time 
all the cars that were there—we did not the capacity or power 
to place all the cars that were to be loaded at Thornbt urg wal W hat 


Cheer bo tha. 

46. When you had the switch-engine there wasn’t 1t much more 
difficult for the mines to get cars at that point, where they were » 
loaded, than it was to get the cars from along the line of the road 

down LO What (‘heer ? 
127 A. Why, I don’t know th: it it was, [ am not sufficiently 
familiar with the working of it at the time down there to be 

able to state positively just how that was, but as I understood it at 
the time, that was not the case 

[7. Wasn’t there a permanent order out at that time that no 
switch-engines should go to the mines after dark, on account of the 
condition of the track leading to the mines. 

A. At some of the mines that order Was 1n force: just what mines 
it was and the loeation of those mines I cannot at present tell 

is. Now, wasn’t there frequently a great many loaded cars be- 
tween the empties that were lying at What Cheer and the side tracks 
that run off the main tracks to the mines ? 

A. Yes, sir 

49. So these empties could not be taken in there 

A. Very frequently there was a number of loaded cars in between 
there. We did not have the power to take out of What Cheer ; 
neither did we have side tracks to store the Cars. There WAS NO 


+) 


wav only for them to stand at the mines where they had _ been 
loaded until we id vet more power down there to take them out. 
At that time we pine not get empties to the mines to be loaded, 


although they were at Thornburg and What Cheer at the time. 


~ 
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Redirect examination : 


1. You havespoken in your cross-examination of the coal— 

128 of getting cars from the side tracks to and from the mines. 
Now, in spite of the difficulties you have mentioned, did the 
company in fact, during the month of November, 1881, take out 
from 75 to 80 car-loads per day, on the average, from those mines? 

A. I could not swear to that point positively without first con- 
sulting the records that I have at my office showing the number of 
cars taken out at What Cheer during that time. It is my impres- 
sion now that there were about two trains per day, on the average, 
coming out of What Cheer and, in addition to that, what cars what 
we call our local train could haul between Thornburg and River- 
side. The grades of the road are such that between Thornburg and 
Riverside our ordinary standard freight locomotive can haul 30 
loads of coal. Between Riverside and Iowa City they can haul the 
same number, but between Iowa City and Cedar Rapids they can 
only haul 17. 

2. Now, besides these two trains, was there a train from Musca- 
tine to Montezuma that took coal from the mines ? 

A. There was a local freight train between Muscatine and Monte- 
zuma that took some coal that had been taken up to Thornburg 
and hauled it up to Riverside. 

3. Would that be included in the average 75 or 80 cars? 
129 A. Yes, sir; that would be the total amount that we took 
out from there. 

4. Now, you have been asked on cross-examination your under- 
standing as to who owned the mines in November, 1881. Do you 
recollect about the 7th of November, 1881, that the Northwestern 
Fuel Co. took possession of some of the mines; was that your 
understanding ? 

A. That was my understanding—that they took possession of the 
output of the mines. 

5. How many of the mines. 

A. Two. 

Objected to as incompetent, immaterial, and calling for the opin- 
ion of the mere surmise of the witness. 

6. What two mines? 

A. The What Cheer Land & Coal Co. mines and the Muscatine 
mines. 

7. Now, do you recollect or know whether the track was completed 
down to the Muscatine mine at the time the Northwestern Fuel 
Company took possession of it” 

Objected to as incompetent, the witness already having testified 
that he was never on the ground to know and see, and as being 
hearsay. 

A. My understanding was that the tracks were completed about 
that time to the Muscatine mine. 

8. Do you know from the course of business with the coal 
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130 mines who was superintendent of those two mines for the 
Northwestern Fuel Company after 1t took possession ? 
A. No, sir; I do not know that Ll ever understood who the super- 
intendent of the various mines were for that time. 
9. About how much coal did the B.,C. Rk. & N. Railway Company 
take from those mines during the November, 1851 ? 
A. They took what we call lump coal for the firing of the engines, 
about 20 cars per day, onan average. In addition to that they took, 
[ think, in the neighborhood of 4 or 5 cars per day of this slack for ‘ 
the purpose of putting it on the track to make ballast. 
10. Well, was that slack run out in these coal trains you have 
spoken of or by gravel or construction trains ? 
A. Went out in the coal trains—handled by the coal trains en- 
tirely. 
11. You spoke on your cross-examination of four cars—B., C.R. & 
‘ N. cars—being ordered at one time onto the Dubuque and Dakota 
road ; who were those for? 
A. Mr. Brock came and saw Mr. Ives. Mr. Ives gave him a note 
to me allowing four L., C. R. & N. cars to be loaded for the D. & D. 


road, LO £O ONLO the D. & D. road. Acting On that, | sent the order 
to the agent at What Cheer to allow four B., C. R. & N. box cars to 


YO onto the 1). ra LD). road. 


12. Do you know what date that was‘ 
13 A. No, Sir. 
13. Can you tell whether the cars were loaded for the D. 


, 


& D.? 7 
A. I cannot state positively from recollection ; no, sir. I do not 
recollect whether they were loaded OV not. 
14. During November, 1881, were the C., M. & St. Paul Company 
giving directions as to their cars that went to the mines there ? 
A. No, sir: hone that have seel. 
15. Do you say that Mr. Brock was inquiring particularly during 
the month for C., M. & St. Paul ears ? 
A. He spoke particularly regarding those ears. 
16. Do you recollect what number he wanted per day? 
A. At just what time during the month I could not state, but at 
one time he said he wanted to load at least five per day—Chicago, 
Milwaukee & St. Paul cars. 
17. Do you know from your communication with the C., M. & 
St. P. Co. whether they had any arrangement with Brock about fur- 
nishing him their cars at that time? 
Objected to as incompetent and immaterial. , 


A. I had no communication whatever with the Chicago, Milwau- 
kee & St. Paul people regarding the disposition of their cars and no 
directions from them as to whom their ears were to be delivered to. 

At one time during the month I remember Mr. Brock inci- 
182. ~—s dentally showing me a letter that he had received from the 
coal agent of the Chicago, Milwaukee & St. Paul road regard- 
ing some coal, saying to load their cars; to order their cars and load 


them. 
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18. Did that circumstance have reference to the What Cheer coal? 


Objected to as being incompetent—ealling for the opinion of the 
witness and contents of the writing 


A. [ do not think What Che r coal Was mentioned In that. l do 
not think the word What Cheer was used in regard to the coal. 

19. Did Broek show it to Vou as having reference to the What 
Cheer coal?. What explanation, if any, did he make about it‘ 


Objected to as entirely incompetent and immaterial. 


A. He showed if to me 1) this Way. He Was in mv ofhee : 
about.the number of Chicago, Milwaukee & St. Paul ears that we 
would have on the road unloading. At that time there was quite a 
quantity of lumber coming from lumber points along the line of the 
Chicago, Milwaukee — St. Paul road destined for points on our road 
which came to us loaded 1n Milwaukee & St Paul Cars, and Mr. 
Brock was asking more particularly as to the prospects of being able 
to get those cars—as to whether those cars were on the line of the 
road, whether we had mahy ot them or not—anad incidentally, IT 

speaking of that. he mentions | this and shows 
LSo munication that he had. 
20. Well, what point did he want the C., M. & St. P. ears 
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ow 
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for ? 

A. Mr. Brock asked me for C., M. vv St P ears for What Che ae 
and also for some for Illinois. 

2-. Well, which point, if either, did he want to give the prefer- 


i 
ence in supplying St. Paul cars’? 
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Objected to aS immaterlal, Incom pet nt, and not redirect examina- 


tion. 


, . ’ ' ; 
A. \\ hat Cheer he wished to have the prererence 
22. You spoke, on vour cross-examination, of B., C. R. & N. eoal 


I 
Ca&rs used down There to hnandte slack coal how many cars were 
used for that purpose 
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on how it was unloaded. There would be from 3 to 5 coal ears per 
: ’ : j | - e p | 17 _ Cos . : ore | : . ] 
day loaded with this slack coal. Very frequently those ears would 


. ; , " } . ’ } } } : . —— ' . - 
retnalt loaded, before belng unloaded, some three or four or five 
(" , . ] 7 } +] _ ann él eee alll ’ 
days before we would uUnioOad tnem, and tnen we would Ul ad Lnem 
, a : 


} > | . 4 « ’ 7yv} ? . ’ cf, , | » , 
all lh a bunech—S, i), O! lo al a time—In order tl ICSSCIl the work. 
At those times there would be those ears waiting loaded with the 


slack. 
é ‘> 4 . . . ' fa > - : ' : a ™ 4 ‘a ” : . " 
23. Now, 1n speaking ol freight cars, dO rallroad men distinguish 
A , - auail = : . | 4 ss ; . . 
between coal cars and the usual Ir iriit Cal If SO, What 18 a coal 
: Patel ae on 
ear and what is a freight cat 
‘ ry. 8 io ; k > . - ] } 5 
13: A. Chere are four kiIndsot ears: four radical classes of cars: 
. ’ 1. , 4] ; ] . - } 4} i +] 
tne box ear, the stock Car, the Coal Car, and ne tat Car—the 
4 > | r built y arti larlu with raforeanepe t +} } 1 Dlawn 
box Cal elhYg DU more pati UiaPi\ WiLtT) TCICTeEMNCEe tO Lie I Wnaimnys 
* . . 7 — 41 , 7 , , , , 
of grain, merchandise, and stuff that should bi , ed from thi 
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weather: stock ears belIng DuUulit, OF course, With reierence to the 


handling of stock, and coal Cars being DbDulit more CSpecially with 
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reference to the handling of coal. They are built as a plain flat car. 
The trucks of the car are the same as an ordinary box car or stock 
car. It may be called a flat car—just level ; then sides, sometimes 
two and sometimes 3 to 3 and a half feet high, all around the car, 
open at the top, depending on the heft of the body of the car as to 
how high the sides would be with reference to the carrying capacity 
of the car. 

24. During a portion of the year, do you use flat cars for tempo- 
rary coal cars; and, if so, how are they fitted up? 

A. Very nearly every summer on the B., C. R. & N. we have had 
new flat cars. ‘Those are used in the construction trains hauling 
gravel, stone, &e., and in the fall those cars are taken in and what 
we call racked for coal cars. Stakes are placed in the sides and ends 
and heavy planks are put inside of them—-some 2,3, & 3 and a 
half feet high—put in with reference to carrying coal. 

25. Making a practical coal car? 
135 A. Makes a regular coal car out of it. The flat car 1s 
merely a coal car with the sides taken off. 

26. During the month of November, 1881, could your switch- 
engine there at What Cheer handle 75 to 80 ears a day, putting 
them into the mines and pull them out? 

A. Well, everything in consideration, the way it was there, the 
way the trains ran—no, sir; they could not. I[ wish to correct that. 
They could, provided the cars got there at the right times. At cer- 
Lain of the mines the tracks had run down—had got in such condi- 
tion that it was unsafe to do work on them at night, the grade of 
the track being such to get up to where the mines were. It was 
very steep upgrade from the main track up to the mines. In order 
to get the cars up there they had to run fast—run ata high rate of 
speed to get them up over this grade. ‘The track was in a condition 
so that it would not stand it—that it was not safe to undertake to do 
that at night. When the cars got there in the daytime—and thev 
could be placed in the daytime—they could handle them all right ; 
but that number of cars could have been handled if they could have 
been gotten there at the right time, but with the arrangements for 

running the train we could not handle them always. 
136 27. How was the What Cheer mine at that time with re- 
spect to its track ? 

A. Well, I do not remember how it was. 

28. Well, the What Cheer mine hadn’t been open very long at 
that time—in November, 1881, had it ? 

A. | think it had; yes, sir; I think it was opened during the 
summer. 

29. Well, the track of that mine was new at that time ? 

A. It was comparatively new; yes, sir. 

30. Were the train engines there when they went into What 
Cheer in the habit of switching, helping the switch-engine about the 
work ? 

A. Not of helping the switch-engine; no, sir; only when the 
switch-engine was disabled for a while the road-engines would 
work. 
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31. When the ewitch-engine was there that did the switching ? 

A. Yes, sir; the switch-engine that was there was what we call 
a road-engine with the pilot taken off and arranged for switching 
purposes. 

Recross-examination : 

1. You said that Mr. Brock, during November, asked vou to give 
him at various times Chicago & Milwaukee cars. Did vou, as a 
matter of fact, give him any of those ears’ 

A. Mr. Brock asked me to have those cars sent to What Cheer to 

be loaded with coal. Upon getting the car reports from 
137 What Cheer each day the agent at What Cheer also ordered 

Chicago, Milwaukee & St. Paul box cars. I sent the ears to 
What Cheer on that order—on the order of the agent at What 
Cheer. 

2. Did you, then, as a matter of fact, ever send any Chicago, Mil- 
waukee & St. Paul cars to What Cheer to be loaded for Mr. Brock ? 

A. Not to be loaded for Mr. Brock personally; no, sir. Mr. Brock 
having come In to see me and speaking about the cars, I very natur- 
ally inferred on getting the order from the agent at What Cheer for 
the Chicago, Milwaukee & St. Paul cars—I naturally inferred the cars 
would be loaded for Mr. Brock, but that fact did not enter into the 
argument in sending the cars to What Cheer. 

3. Did you ever send any cars with orders to be loaded for Mr 
Brock ? 

A. No, sir; never gave any orders to any agent at the station 

4. ‘That is done by the agent at the station ? 

A. Yes, SIP. 

5. Your road has no authority or right to have the ears of another 
road go another way when the other road has made arrangements 
to have the cars loaded ? 

A. Not in opposition to its wishes. 

6. Where cars are needed for a specific purpose or for par- 
138 ticular persons isn’t it always necessary and usual that the 
order be given to the agent where the cars are sent ? 

A. That is the order of the company that has been in effect for a 
number of years. 

7. Now, as a matter of fact, Mr. Goodell, were not arrangements 
made by the Milwaukee & St. Paul Company to have all their cars 
loaded and used by the Star Coal Co. for points on their line during 
the month of November and the forepart of December ? 

A. I have no positive knowledge of any arrangements having 
been made between the Milwaukee & St. Paul company and any of 
the shippers at What Cheer that their cars were to be loaded for 
them or by them exclusively for points on the Milwaukee & St. 
Paul road. I know that at the same time that Mr. Brock spoke to 
me regarding sending Chicago, Milwaukee & St. Paul cars to What 
Cheer Mr. Foster and Mr. Vincent each of them at different times 
spoke to me also and asked regarding the supply of Milwaukee & 
St. Paul box cars on the line and what was being done with them, 
and I told them the cars were being sent to What Cheer. ‘The cars 
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were ordered by the agent at What Cheer and were being sent 
there, but I had no knowledge from the Milwaukee & St. Paul Co. 

that the cars going to What Cheer were to be used exclu- 
159 sively by any party. In fact, that part would not come to 

me any way, because with the furnishing of the cars at What 
Cheer, in obedience to the orders of the agent—that is, to fill the 
orders of the agent there after sending the cars to What Cheer— 
when they got there my duty in connection with them would be 
done, and if they were to be loaded at What Cheer by any particu- 
lar party for any specific purpose by request of the COMpany owning 
the cars that request would be made upon Mr. Ives, the general 
superintendent, and his order would be given to the agent at the 
shipping point as to what parties or party was to have the prefer- 
ence of the loading of those ears. 

8. Wouldn't the COMpany owning the cars that were sent on your 
line of road to be loaded make arrangements as to their use with 
the parties who were going to use them without doing it through 
Mr. Ives or any other person connected with your road, unless it 
should be with the agent atl the station where they were to be 
loaded ? 

A. They would first make their arrangement with the party who 
was to load them, and they would afterwards request Mr. Ives or 
Mr. Wilhams, the superintendent, to deliver such of their empty 
cars as we got to this party to be loaded for them. 

9. In all cases ? 

A. In all eases there would be some documentary evidence 
140 ~=sent to this company, and the request when it came here 
would be presented to Mr. Ives or Mr. Williams. 

10. Supposing, for instance, the Chicago, Milwaukee & St. Paul 
Company had made arrangements with the Star Coal Company or 
any other person to have ali their cars that went to What Cheer 
loaded by the Star Coal Company for them, would it be necessary or 
would they be likely to communicate that arrangement to the super- 
intendent or any other person connected with the road unless 1 
should be to the station agent at What Cheer, or would it be suffi- 
cient simply to send the ears there to What Cheer without designat- 
ing what or by whom or for what business they were to be used for? 

A. They would hardly make arrangements of that kind with the 
Star Coal Company or with any other conipany, that they were to 
have allof the Milwaukee & St. Paul ears that we got empty; they 
would hardly make arrangements with such shipper without first 
giving some directions in some wavy to the B., C. R. & N. Co. to de- 
liver such ears to this shipper to be loaded. 

11. I do not mean where they have made arrangements with the 
shipper forall their cars that come on the line of the road ; but where 

they have made arrangements for the shipper to use all their 
14] ears that reach acertain station on the road, would it be nee- 
essury or usual for them to communicate that arrangement 
to the superintendent or any other official of the road, unless it 
should be the agent at the station where the cars were to be loaded ? 
A. It would be usual to make some communication with the head 
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of the department in some manner that it was their wish that the 
‘ars Should be used bya certain party. You could readily see how 
a shipper ata point On the line of road could yo to the age nt and 
say, “I have permission from such and such a company that I can 
load all their ears that come to this station.” Now, some other 
shipper might come there and say, “I want to load this same kind 
pega or if Mr. Foster should goto the agent at What Cheer and 

‘ Here, I have il request from the Chicago, Milwaukee & St. 
p ad Co. obs at [ am to load all their ears that come here. I have an 
order that Iam to have all their cars that come to this station.” 
Then Brock should come and Say, “T want to load all Chicago, Mil- 
waukee & St. Paul cars that come to this station.” Then it comes 
to the question to the agent which is the better entitled to these cars. 
Then he would say, “ Gentlemen, if you have any evidence to show 
that the Chicago, Milwaukee & St. Paul road want you to have all 

their cars, 1f you have any evidence to produce to show that, 
142 then you ean have all their cars that come to this station ; 

otherwise it will have to be divided among all the shippers 
that want to use them at this station. 

12. Well, then, if such persons claiming a certain lot of cars be- 
longing to another road at a station on your line should exhibit a 
written authority to have and load them to the agent there, emanating 
from the live owning the cars, that would be sufficient without any 
authority from an officer on the road ? 

A. That would be all the agent would require. [If he should see 
a written authority from the company owning the cars that 1t was 
their wish that a certain shipper should have those cars to load he 
would be justified—in fact, he would be in duty bound—to give those 
cars to the shipper having such an order 

Redirect examination : 

1. Do you know, Mr. Goodell, whether during October and No- 
vember, 1881, empty cars were sent —_ line by the C., M. & St. 
Paul for What Cheer, loaded there, and returned to the C., M. & St 
Paul? 

A. I do not remember, but I think not. I think there were no 
empties sent to us by them direct; all, I think, we used of their cars 
were such as were unloaded. 

2. Would your reports that you have here show that it was the 
case ? 

A. No, sir; they would not show it 

GEO. A. GOODELL. 


143 KM xamination closed. 
Sworn to and subscribed before me and in my presence by said 
Geo. A. Goodell on this 22 day of November, A. D. 1882. 
i. &1 ke. CO. HORMEL, 
Notary Public in and for Linn County, lowa. 


By agreement the further taking of depositions is adjourned until 
Monday, November 20, at 10 o'clock a. m. 
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Which said deposition is endorsed as follows : 

No. 66. N. W. Fuel Co. vs. R. G. Brock et al. Deposition of G. A. 
Goodell on part of defen’t. Filed Nove’r 25,1882. A.J. Van Duzee, 
elerk U.S. cir. court, northern dist. of Iowa. 


144 Is, N. SAuNDERs recalled for defendant: 


Q. You spoke yesterday of contracting in November for the pro- 
duct of shaft A of the Star Coal Co. with certain reservations. Did 
your company in like manner contract with the Star Co. in Novem- 
ber, 1881, for the product of shaft Bb with certain reservations as to 
local trade? 

A. We didn’t make any contract in November with that com- 
pany. Our contract with the Star Coal Co. was for their coal, irre- 
spective of their shafts, and it may have been made some length of 
time prior to that, and was a long-term contract. 

(). It was made prior to November and covered the product of 
both shafts ? 

A. It covered the products of any shafts they had. 

(). Do Vou recollect what shafts thev had in November ? 

A. They had two large mines. I do not know what else. 

(). Now, did you have a contract in November, 1881, for the pro- 
duct of any other mine at What Cheer besides the Star mine—the 
Star Company ? | 

A. Ido not think,in the form ofa term contract,that we had, but we 
were buying coal from other mines in such quantities as we could 
get. 

@: What other mines? 

A. I think there was a concern called the Rosetta Mining Co. 

and one called the Muscatine that we at that time got coal 
145 from. 
Q. Did you get the larger part of their product during No- 
vember ? 

A. Well, sir, [ could not say. I was not sufficiently well posted 
as to what their product was at that time. 

. Did you get all you could of them ? 

A. Got all I could get cars down there for from every source. 

(. Were there other mines to your knowledge at What Cheer 
other than those you have mentioned, namely, the What Cheer mine 
you had leased, the mines of the Star Co., the mines of the Rosetta 
Co., and the mines of the Muscatine Co. ? 

A. | think there were one or two small mines there besides 
those. 

(. These other mines were local mines and not connected by 
switches or tracks with the railway ? 

A. I could not say how they were situated in that respect. 

Q. What was the pohey of your Northwestern Fuel Co. in seeur- 
ing this coal at What Cheer—what scope of country was it designed 
for—Iowa or the country north of Iowa? 

A. We had no business in Iowa; never did any business with 
this kind of coal in Iowa. It was all intended for our business 
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proper, which lay at St. Paul and Minneapolis and north of 
there. 
(J. You didn’t want any Iowa business ? 
146 A. We had no acquaintance in Iowa; no arrangement for 
doing business in Iowa. 
Q. Never have done business in Iowa, except with Mr. Brock to 
a limited extent, have you—that is, as to selling ? 
A. As far as selling coal from lowa mines in Iowa, I never have 
~ done any business; my arrangements where wholly with a view of 
getting coal up north. ; 
Cross-examination : 
(). With the exception of the What Cheer mine, that you leased, 
you were a purchaser in the market? 
A. I bought it from whatever sources I could get it. 


SAMUEL GILFOY recalled for def’t: 


(. What rate were you paying coal miners per bushel for mining 


«- 


coal at the What Cheer mine in November, 1881 7 
Objected to by pl’ff as immaterial; objection overruled. 


A. We were paying the coal miners 4 cents a bushel. 
). How many bushels does it take for a ton? 
\. 25, i believe. 
» @. What were you paying during December, 1881] ? 
\. The same price, | think. 
Q. How was it in January, 1882? 
A. I think the same price, 
147 (). February, 1882? 
A. 4 cents a bushel. 
(. March, 1882? 
A. 4 cents a bushel. 
Q. April, 1882? 
—. Three and a half cents a bushel, I think. 
). May, 1882 ? 
A. Three and a half cents. 
June, 1882 ? 
A. Three and a half cents. 
Q. I want to ask you, Mr. Gilfoy, in reference to what price you 
paid miners p’r bushel in October, 1581 ? 
Objected to as immaterial : objection sustained, and defendant 
excepts. 
Cross-examination : 
Q. You said four cents a bushel was the cost of mining. Is that 
the entire cost ? 
A. No, sir. 
(). What is to be added to that? 


Objected to as immaterial, incompetent, not cross-examination, 


< 
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and as calling upon this witness to give a legal construction of the 
contract in controversy ; objection sustained. 
Witness dismissed. 
R. G. Brock recalled for defendant : 
(). Mr. Brock, this contract is dated in July, 1881. Did it imme- 
diately go into operation ? 
A. Yes, Sir. 
(). And did you receive coal under it during the months ~ 
148 from Julv to November, when the Northwestern Fuel Co. 
took the contract ? 
Objected to as immaterial; overruled. 
A. Yes. 
@. Now, during the time that you received coal under the con- 
tract, did you receive nut as well as lump coal; and, if so, what pro- 
portion of nut coal did you get as compared with the lump coal 
from the mine—that is, in what proportions did they run respect- 
ively 4 | 
Objected to as Immaterial. | 
Amendment to defendants’ cross-bill filed and plaintiffs except 
to the ruling admitting the amendment. 
Plaintiffs object to any testimony under the amendment on the | 
ground that it does not state a cause of action. | 
Last question withdrawn. , 
Q. Do you know, Mr. Brock, what the market price of lump coal 
per car-load was at What Cheer, on the track, from December, LSS], 
to and including March, 1882? 
Objected to by plaintiff on the ground that he is not entitled to 
prove the market price unless he confines it to the market price of 
coal in such quantities as was specified by this contract. 
Q. Do you know the price in car-load lots? ; 
Objected to unless confined to 12 car-load lots; overruled, and the 
same objection to apply to following question on same point. 
149 A. I think Lam familiar with it. | 


(. What was it? 

A. During the month of December it was worth $2.25 a ton by 
the car-load. : 

@. How was it in January, 1882 ? an 

A. The same price. 

@. In February ? 

A. The same. 

QM. In March, 1882? 

A. I am not quite positive but what it dropped off 25 cents in 
March, but I think it did not until April. 

@. How was it in April, May, and June? 

A. I think it was two dollars a ton. 
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Q. How many tons make a car-load of coal, as it was delivered 
there at What Cheer in 1881 and 1882—lump coal ? 

They run from 12 to 20 tons. The average probably would 
be 14 tons—28 thousand pounds—ordinary box car; that is the least 
we would expect to be loaded on a ear. 

(). I think you have testified that after the 3rd of December, after 
receiving this letter from Mr. Foster, you received no coal whatever 
from the Northwestern Fuel Co. on this contract? 

A. No, sir; we did not. 

Q. Was vour firm ready and willing to take the coal in accord- 
ance with the terms of the contract ? 

A. Yes, sir. 
150 @. Until the time fixed by the contract when 1 expired ? 
A. Yes, sir. 

@. Do you recollect when.that was? 

A. I think it was on the Ist day of July, 1882. JI am not quite 
positive whether 1 t expired On wi Ist d: ay of July, although think 
it did. The contract was made re | bout thie . 13th of J uly vy. and whether 
the contract run for a year or ended at the first of the month I do 
not know. 

(J. I asked that the ] Jury might know generally. Your requests 
to Mr. Gilfoy for coal, which have been introduce d in evidence from 
November 16th to November 30th, show that you ordered during 
that period of time 11 ears of nut coal. What did you want that 
nut coal for? 


Objected to as immaterial; objection overruled. The fact that 
defendant wanted it for trade is admitted. 


Q. Do you recollect how many cars of this nut coal you re- 


ee: 
CelvVved : 

A. We mk have received a car or two, but the best of my rec- 
ollection — I do not think that we received a car of nut coal after 


the Oth of Novem ber. 


(). ; 
A. 


That is, from the Northwestern Fuel Co. ‘ 
Y es, sir. 
Here is the schedule for November. You can refresh your 
tnemory by looking at that and see whether you received any 
Lol nut coal after the 16 of November covered by these letters. 
A. According LO this, we did not 

(). At the time the esilemnatian uel C o. refused to further per- 
form this contrac t hi id you worked up a trade for nut coal; and, if 
so, to what e tae 


i) 
y. 


Objected to as Immaterial : ob) jection overrule 1. 


A. Yes, sir. 
). To what extent ? 
A. Iam not able to answer that definitely. 


-_ 


). Give a general idea of it. 
A. I should say 3 to 5 cars per week, to the best of my recollec- 
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@. Had you made any permanent arrangements in regard to fur- 
nishing nut coal? 

A. Yes, sir. 

Objected to as not within the measure of damages; objection 
sustained. 

(. [ understand you to say that you had worked up a trade of 
from three to five car-loads per week ? 

A. I think so. 

®. Your letters show that you demanded coal at about that rate 
from the 16th to the 30th of November. Were you ready to go on 
and receive nut coal at that rate if the contract had not been re- 
pudiated ? 

Objected to as not material, irrelevant, and leading; objection 
sustained. 

Q. Do you know, Mr. Brock, what the market price of nut 
152 ~—s coal was per car-load per ton on the track at What Cheer in 
the month of November, 1881 ? 

Same objection as to the questions in regard to price of lump coal] 
and same ruling. 

A. I think in the month of November we were selling at about 
$1.75; that or two dollars, [ am not quite positive which from recol- 
lection. I have our books here, which will show the price which 
we sold for at that time. 

Q. Did you sell at the market price? 

A. I think we did. 

(. Do you know what the market price of nut coal was bv the 
ear-load on, the track at What Cheer, from and including December, 
1881, up to — including June, 1882? 

Same objection as to previous question, Overruled. 

A. Well, I don’t know that I understand the question exactly— 
whether I am supposed to know the market price that other people 
were selling at. [| know what we were selling at—all we could get. 
(). I want to know from all your sources of information whether 
you know what the market price was for that period of time ? 

A. I think I do. 

. Now go on and give it for each of those months, if you please, 
Dee’r 1881, to June, 1882. 

A. From December, 1881, to about Ist of April, 1882, it 

153 was worth $2.25, in the way we sold, it by the car-load. | 
would not be positive to the exact date, whether it was March 

or April. I think April was the time the price changed again. |] 
think April and May was sold at $2.00; I think June $1.75. In 
some instances we probably got more, may be 25 cents a ton more. 


Q. I want you to speak of the general market price. 
A. That is what I mean. 
(). Up to the time that the Northwestern Fuel Company took the 


What Cheer mine had there been any difficulty about cars in which 
to transport the coal from that mine. 
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Objected to as immaterial ; objection sustained. 


Q. I will ask you when, Mr. Brock, any difficulty arose under this 


contract in regard to procuring cars for the coal that you were en- 
titled to? 


Objected to as immaterial. 


(The Court:) You can answer the question, and whether the 
answer 1s proper I will determine when it is given. 


A. Well, do I understand that that reaches back prior to the 7th 
of November ? 

@. I do not design to have it. 

A. I could not say just when there was any difficulty in regard 
to that. 

(. How soon was the difficulty after the Northwestern Fuel: Co. 


+ 


took the mine? 
Objected to as immaterial ; objection overruled. 


154 A. I did not understand that there was much difficulty 
until the end of the month. 

(The Court:) What do you mean by the month ? 

A. November. 7 

. How soon after the Northwestern Fuel Co. took possession of 
the mine did you fail to receive coal in compliance with your re- 
quests upon the company for it? 

A. I could not answer that question definitely, from the fact that 
we might have received some of that coal that was shipped the fore 
part of the month in December or January. It is nothing unusual 
in our business to have cars lay back and receive them for a long 
time after they have been loaded. 

@. I think you have testified to an interview with Mr. Foster that 
occurred about the 20th of November; is that the time as vou recol- 
leet 1t? 

A. IT had an interview with him about that time; yes, sir. 

(). Where did that interview take place f 

A. In Mr. loster’s othees, in Cedar Rapids. 

(). Now. you have detailed substantially what he sald - did he at 
that time, when you have testified that he said you should have no 
more coal, make any complaint whatever about the que stion of trans- 
portation ? 

Objected to as leading; objection sustained. 


@. State whether Mr. Foster at that interview made any 
155 complaints in regard to the matter of transportation ; and, if 
so, what he siad in that behalf. 


Same objection and no ruling. 


A. I do not recollect that the matter of transportation was brought 
up at that time. a | 

Q. When, if at all, was the matter of transportation first discussed 
between yourself and Mr. Foster” 
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A. I think it was somewheres in the vicinity of the Ist of De- 
cember; perhaps the latter part of November or first part of Decem- 
ber. 

Q. Was it before or after you received this letter dated December 
od and signed by Mr. Foster? 

A. I think it was before that. 

©. How long before that ? 

A. Well, Iam unable to say. I should think it was after the 20th 
and bef ore the first of Decem ber. 

Q. After the 20th, as a letter shows that you received no coal ex- 
cept the one car-load that was sent by mistake. Did you go to see 
Mr. Foster after the 20th to see why you did not get your coal ? 

A. I think I did. It is hard for me to recollect the exact dates. 
[ know during that month, during the period of the time that the 
Northwestern Fuel Co. took that mine until the 3rd of December. It 
is pretty hard for me to determine which question was discussed 

first or last, as we had several interviews with different ones 
156 = connected with the mines, so [ would not be positive as to 
dates during that period. 

Q. Go on and vive what transpired between vou and Mr. Foster 
after this interview that you have already related, when he wid ene 
that you should have no more coal. 

A. I think at one time I met him, I think it was in his office, the 
matter of transportation Was brought up. I think I ealled upon 
him to see why those four B., C. R. & N. ears were not loaded and 
delivered to the D. & D. road, as I had a special order from Mr. 
[ves for those cars for those points. I think that is the time the 
matter of transportation came up. 

(). What was said between you? 

A. He said we had not furnished the ears. I told him I under- 
stood that we had. He said we had not; simply sending the cars 
down to What Cheer did not furnish the ears to them, or something 
to that effect. I asked him if he expected me to come down there 
with a mule team and haul them to the mines. We had some econ- 
versation of that kind, as we had been in the habit of sending the 
ears to What Cheer, and Mr. Gilfoy had always called for his cars 
there in accordance with our orde - Ife claimed that we did not 
deliver the cars to him, consequently he did not load them. 

(). What did he say in regard t (Ae it). & D. ears? 

A. That is what he said in mel to them, that we didn’t deliver 

the cars. 
157 Q. What did he say then as to furnishing any more coal, 
if anything? . 

A. I do not recollect that there was anything said about that at 
that time. 

That was after the conversation—the 20th ? 

A. I think it was towards the latter part of the month. I would 
like to—I recollect more that he said in regard to that. 

@. Give the whole conversation. 

A. I recollect that he said that one reason was that we did not 
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deliver the cars; another was that the B., C. R. & N. Co. did not 
allow him to send any cars off the line. 

@. After the receipt of these two letters of Mr. Foster, did you 
confer with Mr. Saunders in regard to your contract ? 

A. Yes, sir; Mr. Saunders called upon me. 

@. What did you tell him in regard to be- willing to fulfill the 
contract and go on with it? 

A. I told him we were perfectly willing and ready to go on and 
fulfill the contract if he would on his part. 

Q. What did he say? 

A. He didn’t make but very little answer to it; simply demanded 
the money for what he had furnished. 

Q. What did you tell him about paying? 

A. I told him we were willing to pay for the coal if he would go 
on with the contract. I told him I felt that we had a right to with- 
hold that money until he would fulfill his part of the contract. 


158 Cross-examination: 


Q. When you spoke of the market prices at What Cheer what do 
you mean? Do you mean the prices at which you sold this coal 
you got there by the car? 

A. Yes, sir. 

(. And in every price that you put on acar-load of coal you mean 
the price at which you sold it by the single ecar-load at What Cheer? 
A. That is my understanding of what others were selling it at. 

QQ. I understand your basis is your selling price. You were a 
call broker, were vou noi? You bought in the market and sold to 
other persons? 

A. Yes, sir. 

(. And the price you put on as the market price at What Cheer 
was the price vou sold to your customers by the car? 

A. Yes, sir. 

Q. You do not put on the market price what you thought coal 
could have been bought at What Cheer, by the 12 car-load lots, from 
the original producer ? 

Objected to; objection overruled. 


Q. You do not give the basis. Your basis is not the prices : 

which a man could purchase from the original producer coal, in 1! 
car-load lots per day, to run through a period of a year? 

159 A. It is usual to make a reduction in a price on 12 
months. 

Q. I say you do not, in stating your price, assume the coal : 
being the price at which it could be purchased by a broker, in 1: 
car-load lots, ranning a year to 6 months, per day? 

A. No; I do not know of any such contract at that time. 

@. Now, Mr. Brock, in this interview that you had with Mr. Fos- 
ter—in either of the interviews you had with Mr. Foster—along the 
latter part of November, 1881, was there anybody present besides 
you and Mr. Foster? 

A. I think one of Mr. Foster’s clerk’s was present. 


SO R. G. BROCK ET AL., &¢., VS. 


Q. Who was he? Do you remember him? 
\ 


I think Mr. Watts. I think his name is H. E. Watts. 


(). He heard the conversation. | 

A. I think so. j 

QQ. Do you know Mr. Vineent, of Cedar Rapids ? 

A Yes, sir. 

(). Was he present at either of the conversations ? 

A. I think he was at one of them. : 

(). ‘The first or the second ? - 

A. I don’t know which. One of the conversations we had he was 
not present. | 


(). In one of those first conversations wasn’t Mr. Vincent present, 
and did not Mr. I’oster at the first conversation, before the letter of i 
Decem’r 23rd was written, did he not tell you to the effect L) 
160 that you could have all the coal you wanted according to * 
vour contract, but you must furnish the transportation be- | 

cause they were unable to get it? | 

A. I do not recollect any such conversation with Mr. Foster. 

(). Didn’t he, In addition to that, tell you the only trouble was 
you did not furnish cars, and that you must do it in order to get 
coal ¢ * 

A. lle might have sald something to that effect at the time that ‘ J 
we had the conversation in regard to transportation. 

Q. When you say that he said he would not put his hand in the 
poeket of the Fuel Co., didn’t he say at that time that the Fuel Co. 
could not get your cars and he could not undertake to assume the 
responsibility of getting cars, and you must perform on your own 
part and then you would get coal? 

A. I do not recollect that. 

(). Will you say that it didn’t oceur ? 

A. I would not say that it did not occur. 

(. Were you not advised from the first that he wanted you to 
furnish those cars and wasn’t that his continual complaint, that you 
must furnish cars? 

A. No, sIr. 

(). Did he ever make that claim ? 

A. He made that claim at the latter part of the month. 

Q. Now, then, when Mr. Saunders came down there, when 
16] was that? That was along in December, wasn't it ? 
A. I think it was about the middle of December. 

Q. It was after your bill forthe previous month’s coal had become 
due. Didn’t Saunders, in his conversation with you at that time, 
tell you that you could have all the coal you wanted under the 
contract and he would be glad to furnish it if you would only fur- 
nish the cars ? 

A. I do not think Saunders ever told me that. 

@. Will you say he did not ? 

A. To the best of my recollection, he did not. 

Q. Did he not in that interview tell you that he regarded your 
contract with him as a good contract for him; that it made money 
y 


for the Northwestern Fuel Co.,and he would gladly furnish cars? 
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A. No, sir; I do not remember of his telling me that. 

Q. About the 3rd of December you were served with notice under 
this contract—the provision that either party would have the right 
to terminate the contract in 5 days? . 

A. Yes, sir. 

Q. Did you take any steps during the intervening 5 days? That 
notice informed you that unless you paid that bill they would ter- 
minate the contract ? 


= A. Yes, sir. | _ 
(). Gave you five days to do it in? 
i A. Yes, sir. 


Did you take any steps during that five days to furnish 


162 any ears or pay that bill? 
A. I do not think I did, from the fact that they had refused 
} previously to furnish any coal, and I had tired myself out furnish- 
: Ing cars 
(). You considered the contract entirely abandoned and at an 
end ? 
A. Certainly ; I understood that from the fact that they had re- 
, fused to furnish any more coal. : 
; @. Did I understand you to say you had tired yourself out fur- 
. nishing cars ” | 
A. I had become weary of it; yes, sir 
(. Will you tell this court and jury what car you ever furnished 
the Fuel Co., ai What Cheer mines, to be loade d, besides the four cars 
that were sent on a special order of Mr. Ives? 
U A. I sent quite anumber of C., M. & St. P. cars; also B., C.R. & N. 


cars. 

@. Did you designate them as being your cars? 

A. I did not designate them to the Northwestern Fuel Co., for 
that was not the ordinary way of doing business. | 

(). Who did you give your instructions to? 

A. To Mr. Goodell, the train-despatcher. 

(). Whose evidence was taken here? 

A. Yes, sir. 

Q. Is that the extent of your efforts? 

A. No, sir 


To who else did you go? 
163 A. I think I went to Mr. Ives; sometimes, I think, I ealled 
, upon Mr. Williams. 


©. You went to What Cheer several times, you tried to got Grant. 
What I want to know is, whether you succeeded in getting there, 
at What Cheer, several times? : 

A. Not several times during that period ; I was there twice during 
that period. | 

. Did you ever apply to Grant at What Cheer for cars during 
that time ? 

A. Yes, sir. 

@. Did you get them? 
A. I don’t think we did. 
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Q. Your applications to the railroad agent at What Cheer were 
declined ? 

A. We never got the coal. 
(. Did Mr. Grant ever give you any cars 
A. I went to Mr. Grant or whoe ver was in the office at the time: 
[ don’t remember whether it was Grant or some one else. 

(J. I want to k now. whether or not Mr. Grant ora ny one else there 
pave you any Cars ; that is what I want. 

A. They said Mr. Gilfoy could have the cars. 
(. Did he ever say that in Mr. Gilfoy’s presene 
A. I do not know whether he ever did or not. 
( - Do V Ou know whether he ever did o] ve them to Gilf Ay for you t 
A. I dor 


1) 
ri } — Je F — ; L« . & ] } 17 P , 4 
(). You heard Gilfoy’s testimony upon the stand yesterday 


! i] t — ] . , 1} | —_ : 
durht gy the month of November to get you ail the Cars he 

) + + ce . “* ’ + tan et A ’ .. — 
eould, and that the cars he sent you were the utmost he could get 


( | 
id so testify You are not prepared to say that Is not 


vo i ] 41 4 = > . . ; ‘ ] 4 : ] "] 
(). Gilfoy also sald that Irom time to time, when you came down 
there he told you. or wrote vou that he sent \ ou written statements 


} 4 ] ] . | j > j - } " 
sSHOWwneS JUS’ What Cars ne had had and how he used thei. 
; ; Par eee +te L ; : ] ‘ ; thi wd . > . , } — 
A ' | ado not th ink Callfoyv wrote mea letter that we received from 
s oa’ . OF} 2 _ 
the time—the 7th or Oth of November—trom t he time tf hat was 


transferred. 

(). You say Gilfoy never sent you any such statement as he says 
he sent you during the month of November ? 

A. If he did it was the latter part of the month, very late in the 
month of November. [am not prepared to say he did not; I am 
prepared to say they didn't to me. 

(). ‘These orders from the 16th otf November, do they show the 
character of illntacai during the month of November ? 

A. OO, ne; J presume not. 

Phi V do show the character of your orders from the 16th day 
of November on ? 

A. I do not know whether they do or not. 

Q. You have put them in evidence; they go as far as the orders go? 

A. There may be more orders. 
165 Q. Did you order 12 cars of coal per day right along? 
A. I presume that we did not after the fore part of Novem- 


Q. Did you consider that you were under no obligations to order 
12 cars a day unless you need it in your business ? 

A. We had orders in there. 

Q. [am asking vour idea. In your view of this contract, did you 
consider that you had a right to order less than 12 cars if you saw 
fit ? 


Fa 
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A. Yes, sir; we had a right not to order any one day if we had 
send in the previous day an order of 25. 

Q. But vou did not need to order 12 cars a day unless your busi- 
ness called f it? 

A. We didn't need to send in just 12 ears each day. 

(. You might have fallen below ? 

A. I didn’t understand it that way. 

() Were you able to accurately gauge the matter so as to order 
12 cars a day 2? Will you swear that your orders for every month 
aggregated 12 cars a day ? 


(). Objected LO. 


Q. Will you savy after we took charge that your orders amounted 
to 12 cars a day of lump ” 

A. I don’t think it did 
2. Your idea was that you had a right to order up to that or fall 


( 
A. l had a rielit to order 5Q. 
(. And you governed vourself accordingly 
166 A. For instance, if we had previously sent in orders for 50 
cars we would not necessarily have to send in any orders the 
next day. 
Q. Will you produce that n — that we served on you 
A. ] do not think I have 


(Counsel for defen’t here xine a document. 


) 


‘) 


Q. Is that the one that was served on you? 

A. I could not Sav. 

@. Will you be kind enough to look and see if you can inform 
me? 

A. I have no doubt but what that is the same paper. 

(). It is; asa matter of fact, you know it to be the same paper 

A. No, sir; I do not. | 


—s 


Notice admitted to be the same onethat was served. and 1s marked 
Exhibit P, and offered in evidence as part of the cross-examination. 
. : . e | ] im f ice Py, . > ' 
A copy thereof is hereto annexed. marked Plaintiffs’ Exhibit P. 


4 } ] mA a ; a . ] : | ’ a | 
©. You took no steps to pay thal $1.300 bill within the five days 
4 . - 
} 
| 


(). You took no steps to furnish any cars? 
A. No, sir 
Q. The first step you took concerning this fuel Co. was to put in 
your answer claiming these damages ? 
A. I don’t know. 
(). ” far as you recollect, you took no action towards liquidating 
he bil |? [ 
167 A. I didn’t make any effort to pay it after that time. 


Redirect examination: 


Q. Mr. Brock, did you write to the Northwestern Fuel Co. in re- 
sponse to this notice, do you recollect ? 
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A. I don’t remember whether I did or not: I think I did. 
(). Look at that letter, and see if you wrote it to Mr. Saunders 1n 
response to his notice. 


A. Yes, sir. 


Letter here offered in evidence, marked Exhibit Q. A copy 
thereof is hereto annexed, marked Defendants’ Exhibit Q. 


Recross-examination: 


Q. You wrote this yourself? 
A. I did. 
(). Was it dictated to you by anybody t 
A. My partner and | might have consulted in regard to how to 
answer the letter. 
(). As a matter of fact, wasn’t this letter dictated by your counsel ? 
A. I don’t think he was any wheres near me when I wrote it. 
think I wrote that. 
(). Isn’t it a matter of fact you were instructed as to the form of 
this letter, and that the same was dictated by your counsel ? Are 
not the statements in there the advice of your counsel to you to 
write in that way? 
A. They might have been in part. 
Q). Didin’t you write that letter in accordance with his in- 
168 structions? Didn’t you consult with him before you wrote ? 
Didn’t he advise. you, and didn’t you write, as near as you 
could recollect, just what he told vou? 
A. Very likely I did. I don’t remember particularly. 


Objected to as immaterial, and objection overruled. 

Letter marked Exhibit Q here read in evidence by defendant’s 
counsel. 

Redirect examination: 

Q. I will ask vou, Mr. Brock—vou speak of enclosing a copy of 
your letter to Mr. Foster... State whether or not it was a copy of 
this letter to Mr. Foster marked Exhibit E. 

A. Iam unable to say. 

(). Well, vou say here: “ Permit us to call your attention to the 
enclosed copy of our letter of the 15th inst. to your agent, Mr. Fos- 
ter, of this city.” What is the date of that letter ? 

A. December 15. 

(). Did you write Foster any other letter on that day ? 

A. I don’t think I wrote him but one letter on that day. 

Q. Did you enclose a copy of a letter with this? ; 

A. I think I did. I have no doubt but what that is the letter, 
but I could not say positively. 


Defendant here offers in evidence the letter of December 15 (Ex- 
hibit I) in evidence as a part of the correspondence between Brock 
& Saunders. 
169 Objected to by plaintiff as immaterial ; objection sustained, 
and defendant excepts. 


Sent AE IMR A BRE 


Pa 
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Q. Mr. Brock, you have been interrogated on cross-examination 
as to whether you ordered 12 car-loads a day the latter part of No- 
vember. I think you said that your judgment was that you did 
not ? 

A. I presume that we did not. 

Q. Why didn’t you? 

A. Because we had numerous orders in previous that were not 
yet filled. 

. I think you have stated you were ready to receive 12 car-loads 
a day? 

A. Yes, sir. 

Q. Mr. O’Brien had also asked you if you did anything in regard 
to securing cars or paying this bill after Mr. Saunders’ notice, and 
you say that you did not. Why was that ? 

Objected to as immaterial. 


(. Was this on account of the refusal of the company to furnish 
you any more coal and the letters of Mr. Foster of the 5d and Sth 
of December ? 

Objected to as immaterial ; objection overruled. 

A. Yes, sir. 

Witness dismissed. 

Defendant rests. 


Thereupon on the part of the plaintiff the following testimony 
was introduced : 


170 . J. Foster sworn, and examined by plaintiff: 


Q. Did you hear the testimony of the defendant, Mr. Brock, on 
vesterday and to-day in relation to a conversation with you at your 
office, at Cedar Rapids ? 

A. Yes, sir. 

@. Do you remember the occurrence of such conversation ‘ 

A. | do. 

@. Did you hear the testimony of Mr. Brock as to that conversa- 
tion that no question was raised as to cars or transportation ? 

A. My recollection was that yesterday he stated that. 

@. You heard that yesterday ? 

A. Yes, sir. 

®. State what was the fact—what was that conversation between 
you and him relating to cars at that time. 

A. He called at my office and asked why he was not getting coal. 

(). When was that ? 

A. It was in the latter part of Novemnber—I could not state the 
exact date—and he wanted to know why he was not getting it, and 
[ told him that we had not been able to get any cars; that he had 
not procured any cars, and that we had not been ebie to get cars to 
fill his orders. . 

(. What else did you say in relation to cars ? 
171] @. Well, I told him that we had tried to get cars for 


; 
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his coal trade down there continually, and used every exer- 
tion to do so, and that although I had not been able to succeed up 
to that time that I would still continue to try and get them; that 
if I did succeed [ would fill his orders. 

Q. What, if anything, did you say to him relating to his procur- 
Ing cars ? 

A. I told him that it would be necessary for him to procure them 
if he expected the orders filled. 

Q. Did you hear his testimony in relation to your saying that he 
had violated his contract, and that you would not put your hand 
oe pocket and take their money ? 

A. Yes, sir. 

Q. What is the fact in relation to that? 

A. He inferred, to the best of my recollection—he inf rre eo that 
his orders should have been filled, and I tried peer ven to him 
why they had not been, and he was quite angry and quite unrea- 
sonable, and all I could say was what I repeated a few moments 
ago, that [ had and would do all I could to fill his orders. 

Q. Did you tell him that you would not fill his orders under any 
circumstances ? 

A. I did not. 
Q. Did you state that you would not put your hand in the fuel 


'é 


company’s pocket and fill his orders, because the price was too 
low ? 
172 A. No, sir. 


Q. Did you give him to understand in any way that you 
refused to fill those orders if he procured the cars ? 

A. No, sir; on the contrary, told him I would gladly furnish 
the coal if I could do it and he would furnish the ears to do it with. 

(). Were you familiar at that time with the price of coal in the 
market at the What Cheer mine? 

A. I think I was; yes, sir. 

What was the market price at that time to parties furnishing 
the transportation—lump coal ? 

A. It run all the wav from $1.50 to $1.65 and 75 cents, but I do 
not remember anything 1 regent vader At spenties thik 
agreed to furnish the ears. 

@. How was it in regard to parties buying coal in 12-ear lots * 

Objected mndneng wire and not throwing any light on the 
measure of damages ; objection overruled, and defendant excepts. 

QM. What was ~ price of coal in lots of 12 car-loads a day ? 

A. I should say $1.65. 

(). Did vou ever ‘know during the period involved here of any 
higher price than that being paid ? 

A. Not in quantities of that size. 

(. You are pretty familiar with the condition of things at 
173. What Cheer and the capacity of the mines and the method 
ae ion at that time? 

A. Yes, s! 


(. State siaiaber neta cante could have procured frum other 
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sources at What Cheer than the What Cheer mine at that time any 
quantity of lump coal that he wanted at the price you have stated. 


Objected to as immaterial, incompetent, and calling for collateral 
matter; objection overruled. 


(. State whether there were other mines that he could have pro- 
cured all he wanted. 

A. I could not answer that. If you say any quantity there would 
be a limit to that. 

(. Well, to the amount of 12 cars a day ? 

A. Yes, sir. 

(), And more? 

A. Yes, sir. 

@. If he furnished the cars for it ? 

A. Yes, sir; that was the trouble in the whole Territory. We 
had lots of coal and no ears. 

Q. Who was present at this conversation, if anybody, between you 
and Mr. Brock ? 

A. Mr. Vincent was present. 

Cross-examination : 

(. At what other mines could coal have been procured during 
the period covered by this contract, say from December Ist, 1851, to 
July Ist, 1882? 

A. Well, the Muscatine people could have furnished it; there 

were two m1nes. 
174 Q@. Well, you take a breath there. Don’t you know it to 
be a fact that the Northwestern Fuel Co. were buying all the 
coal from the Muscatine mine? 

A. At what date do you refer? 

(J. From November to July. 

A. | know that they were not. 

Q. Well, now, go on. 

A. I stated that at the time—at the date this question is called 
forp———- 

Q. What other mines? is the question. 

A. That is what I am getting at. The Muscatine mine, the 
Rosetta mine, or the Star A mine, and almost that amount from the 
Star Bb mine, half of that amount from Mr. Club—at least a third 
of that amount—and a like amount from Mr. Blatt. 

Q. Were the mines of Mr. Club and Mr. Blatt on any switch or 
rallway ? 

A. No, SID. 

Q. How were they reached ? 

A. Reached by wagon. They hauled about 75 or 100 vyards—one of 
them a little further—a half mile. This, I understand, was a ques- 
tion of production. 

Q. Did you make any transaction during that time of selling coal 
on the track there, on the cars, at the rate of 12 cars per day ? 

A. Do you mean closing any deals during that time—during the 
month of November? 
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Q. From December to July following. 
17d A. To the best of my recollection, | did. I could not locate 
them now. I made a great many. 

@. To whom? 

A. Well, I cannot call the firm names. 

(. Was it in every instance to patrons of the Northwestern Fuel 
Company in the northwestern territory that Mr. Saunders has de- i 
seribed ? | 

A. That I made sales? I didn’t make sales to the patrons of the a 
Northwestern Fuel Co. that I know of. They became my patrons— 
when I made sales to them. 

®. Had you any authority to make sa 
western uel Co. during that period of time‘ 

A. ‘To make saies for other parties ? 

(). Yes, sir. 

A. Yes, sir. 

(. What other parties ¢ 

A. I had authority to make sales for the Star Coal Company. 
Outside of the sales to Mr. Saunders? 


les except for the North- 


t 


h 
4 
“ 
d: 
A. Yes, sir. Jf 
@. Now, I understand you to say, Mr. Foster, that in this conver- 
sation with Mr. Brock you told him that you had tried to get cars | 
for him and for your other patrons and could not do it. Did you 
tell him that? 
A. I did; ves sir. 
(). That you had tried to get cars for him * 
A. I did; yes, sir. ; 
©. Had you tried to get them ‘ ' 


A. Yes. sir: I did. 


} 


) 


Q. And that you were trying? , 
176 A. I did. 
(). And you conceded then rather that you ought to try, | 
didn’t you? | 


Objected to. 
Q. Now, that conversation, I understand you, took place last of 
November ? 

A. Yes, sir; the latter part of November. 

(). About what date? 

A. Well, it was along between the 25th and 28th. I think some- 
where in that vicinity. I cannot tell exactly when it was. 
(). Did you see him again before you wrote this letter of Decem- 


). 
ber 3rd? 

A. I told him in that conversation that I would advise him in 
regard to what I could do about cars, and also told him in that con- 
versation that any communication I would have with him applied 
only to the car question. 

@. What did you mean by that? 

A. Why, that [ would see if any cars could be had. Ue accused 


me 
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QQ. As to applying only to the car question, did you mean that 
vou would not receive orders for coal from him ? 

A. No, sir. 

(). Didn’t mean that? | 

A. I told him that my objection to receiving more orders was 
that we could not fill what orders we had in, and it was placing the 

‘uel Co. and himself in bad shape for him to sell coal and 
Li7 depend Upoh Us to ship when we did not have anything tO 
ship it in. 

(. If you told Brock in that conversation that you had tried and 
would try to get cars for his orders, how did you happen to write 
him on the srd of December, without seeing him again, that “at 
present your entire tonnage was placed elsewhere and orders from 
him were respectfully declined ?” 

A. For the best of reasons. First, that 1 had told him, and 
thought that he understood it. that it would be bad policy for us 
to accept his orders when we could not fill the back ones. 

(). Did you mean by this letter that you would not receive any 
further orders trom him? 

A. No, sir; that letter apples — and was part of the conversation 
between us. 

(). I have got no answer to my question. Now, by the letter of 
December 5th you said, “ I have placed all my product fur the pres- 
ent,and respectfully refer you to my letter of the 3rd, which 1s con- 
clusive ?” 

A. Yes. 

(). Your letter of the 3rd was that orders order from him were 
declined ; did you mean that your letter of the 5th was conclusive 
on that question ? , 

A. Unless he sent the cars we could not send him any more coal. 

Q@. Did you sav anything in the letter of the 5th about his send- 
ing the cars? 

A. That was a continuation of our conversation 
178 Q. That was a continuation of your conversation. Did 
you mean this letter of the 5th as a termination of the con- 
tract? Did you mean to say to him that he could have no more 
coal by it? 

A. No, sir. 

Q. You meant to say by it that he could have coal if he would go 
and and furnish cars and transportation. 

A. Yes, sir; that was my understanding—that was the instruc- 
tions that I had. 

(). I will read the letter: “I gave orders to load such cars as you 
might turnish until I gave orders to the contrary, knowing at the 
time that you had no claims for the same and had forfeited your 
contract in more than one particular. Had I waited for you to fur- 
nish transportation for the product of this mine my company would 
have entailed a heavy loss, as you have not furnished a car that I 
know of up to date. I J told you my view of this matter several 
days ago, and since that time have consulted with our president.” 
Who was that ? 

12—210 
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A. The wording of that might lead persons astray. That was Mr. 
Saunders I referred to. 

@. “Who has left the adjustment entirely with me.” 

A. The car question. 

(). I don’t see anything about ears. 


— 


—. That is part of the conversation. 
Q. “ During the time of your utter failure to procure cars 
179 = for what I might have furnished you with I have placed all 
my product for the present, and respectfully refer you to my 
letter of the 3rd, whieh is conclusive.” 
A. Yes, sir. 
(). Did you ever intimate to Mr. Brock that you would furnish 


< 
; 


him any coal * 

A. I never had any authority to stop furnishing coal. 

(). Did you intimate to Mr. Brock that you would furnish him 
any coal ? 

A. I never had any authority to stop furnishing coal 

Q. Did you intimate to him that you would furnish him coal ? 

A. Mr. Saunders took the matter up then. 

(. Mr. Foster, how many car-loads was the Northwestern Fuel 
Co. taking out at of What Cheer product during the month of No- 
vember? 

Objected to as not cross-examination. 


A. It would be impossible for me to answer that question. 

(). Tell me, as near as you can, sir. 

A. [am sure I could not come within ten ears of It. 

(). Come within ten cars. You had the general superintendence 
of it, hadn’t you? 

A. I was mixed up with the management of it. I should say 30 
do a day. 
Q. IHfow many during the month of December ? 

A. Well, I could not tell. There is a time—there was a portion 

of that time—that we were completely laid down in that terri- 
180 tory, because we were blocked with loads; we were idle for 
nearly ten days, but I can’t recollect when that was. 

Q. Excluding that ten days, at what rate were you taking coal out 
at that time? : 

A. For the fuel Co. 

Q. For the Northwestern Fuel Company ? 

A. I should think 30 or 35 cars a day. 

Q. Through the winter? 

A. Yes, sir; but I could not be positive on that point. It is too 
large a tonnage for me to recollect. 


or 


Redirect examination: 


@. You were asked, a moment ago, whether vou meant by your 
letter when you said orders were declined and that you would let 
him have no coal—what did you mean? 

A. [ meant we could not fill his orders and give him more cval 
until we got some cars to ship it in. 
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Q. Did vou give him to understand that you would not let him 
have coal if he would give you cars ? 

A. No, SlI 

@. Would you, as a matter of —, have done so? 


A. That was my instructions, and I could not have done anything 


J. A. VINCENT sworn for the plaintiff: 

(. Where do you reside? 

A. Cedar Rapids. 

Q. What is your business? 

A. I am general agent of the Star Coal Company now. 
18] (). Are you familiar with the mines at What Cheer that 
are under investigation here? 

A. Iam. 

Q. Are you the Mr. Vincent referred to by Mr. Foster as being 
present at a conversation that took place between Mr. Foster and 
Mr. Brock In the latter part of December? 

A. Yes, si 

Q. Did vo hear Mr. Brock’s testimony here ? 

A. I did. | 

(). State what was said at that conversation in relation to cars, if 
anything. 

A. Mr. Brock came in and was very angry over the matter of his 
orders not being filled, and Mr. Foster was quite the contrary, and 
told Mr. Brock that we were ready and would gladly fill his orders 
up to the amount of the contract if he could furnish the cars and 
would do —. He told him further that he would-and had used all 
efforts possible to obtain cars, not only for our own mines but for 
the territory. We were short in our own trade very much. 

. What, if anything, was said by Foster in that conversation re- 
fusing to let him have coal at all. 

A. I did not hear anything of that kind at all. 

(.. Was it said, to your knowledge—was he ever told—was it in- 
timated to him that he could not have coal ? 

A. He was not told that at that interview, and never in my pres- 
ence. 

Q. On the contrary, he was told he could have coal if he would 
furnish the _ 

A. Yes, si 

() Did you have an interview with Brock afterwards ? 
iS2 A. I did. 
(). How long afterwards? 

A. I think this interview that is being a of was earlier in 
the month than the 20th. I think reo’ 7" 27th or ’8 Mr. Brock 
called and wanted some coal badly at Cedar Rapids. 
©. Was Foster present ¢ 
A. No, sir: and urged me to let him have some, if we could not 
him have more t was 


than two ears, and I told him I would if 1 
possible to get any cars for Cedar Rapids to help him out; that I 


~ 
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would do so, and I did write our superintendent at the mines then 
and there, if he could get any cars, to ship him some coal. 

Q. Did you ever refuse to let him have coal if he furnished the 
cars ¢ 

A. Never. 

Q. Mr. Vincent, do you know what the market price at What 
Cheer was for coal—at which it could be b yucht loaded on the cars— 
to partie s furnishing the transportation ¢ 

A. I think I do. 

Q. Take it from December right straight along up to the end of 
this contract, what is the price ? | 

A. I think any one could have purchased coal that would have 
furnished cars, which was a valuable consideration, to that territory, 

10 or 12 or 15 ear lots per day, at SLl.od to $1.65 

(). During the entire time? 

A. Yes, sir. 

(). Per ton, you mean 

A. Yes, sir. 
183 (). Now, then, at wl 
obtained in car-load lots : 

A. We sold nut coal at one dollar a ton that winter—a oreal deal. 

(. Was it any higher in price during the time I speak of than 
that ? 

A. Yes, sir; it ranged from one dollar to $1.40 

(). Could that have been obtained in any quantities necessary al 
that price? 

A. No, sir; it could not. It was not—we only get one car of nut 
to eight of lump 

(). You say it ranged from one dollar to $1.40? 

A. Yes, sit 

(). Now, state whether or not the mines at What Cheer, other 
than the What Cheer mine, could have produced 12 cars a day to 
the man that would furnish the transportation at the prices you 
have named. 


r Very easy. 


it price could nut coal have been 


ad 


Cross-examInation 


. . : ? JP F ‘ 
Q. You spoke of writing to the superintendent, Mr. Gilfoy ? 
; ' : iat Fon 
A. No, sir; I did not write Mr. Gilfov. He was not our super- 


Sn aa 


Q. Who did you write to? 
A. Mr. eed 
@. Mr. Harry Foster‘ 
A. Y es, SIT. 
(). ‘To let agg Broek have coal ? 
A. Yes 
(). W hat was Mr. Harry Foster ? 
184 A. | was going to help Mr. Brock out if we could any way 


l had no authority to write to Mir (yilfov. 
@. What was Harry Foster’s position ? 
A. President—superintendent of Star Coal Co 
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Q. Not of the What Cheer Co. ? 
\. No, sir. 
¥. Did you write in you own name or In the name of E. J. Foster? 
A. E. J. Foster. 
). You were clerk in his office at that time’? 
A. Yes, S11 
). You are now secretary of the Star Coal Co.° 
A. No, sir 
J. What is vour office ? 
A. General agent. 
J. Did you hear more than one conversation between Mr. Brock 
and Mr. E. J. Foster in November ? 

A. No, sir. 
Q. What did vour coal sell for in market t What Cheer, on the 
cars, where you furnished them, during stile celal 

A. In large quantities, at $1.53 and $1.65 

@. You furnishing the ears? 

A. No, sil 


(). Where you furnished the cars what did it se 


Ky. 


s 


ss 
al 


| for’ 


— 


Objected to as immaterial; objection overruled. 
, : ~ : , FF 
A. It varied according to the quantity sold. 
(J. By the car-load ? 
185 A. by single car-loads, I think, in November, that we got 


. What th a the winter 
\. In December, my recollection is that it was two dollars 


). How much through the rest of the winter 
A. I think January and lebruary was 32.2). 


H. A. FOSTER sworn, and ex imined by plaintif 


©. Mr. Foster, you reside whe 

\. In Boone county. lowa 

(). 1? Ing the fall and winter of 1881-2. th pel dd eoverer Db) 
this controversy, where were you living? 

A. At What Cheer, lowa 

Q. What was your occupation there ? 

A. I was superintendent—nart of the time president and part of 


the time superintendent of th 1 
Q. Were you, from November to July, familiar with the price of 
coal at that point in the market? 
A. No, sir. 
(). Were vou at any time 
A. I was from November to the Ist of January and the 13th of 


January. 
Q. During that time what was the market price for lump 


94 R. G. BROCK ET AL., &C., VS. 


186 coal in large lots—say 10 or 12 cars a day—to parties furnish- 
Ing Cars. 

A. On stated eontracts from $1.50 is the lowest—from that to 
$1.55 per ton; thatis the highest I know of any large contracts 
being made 

(J. State whether or not during that period it was par le for one 
farnis hing the transp ortation to obtain lump coal at the rate of 12 
cars per day if he furnished cars for 1t from other mines than this 
W hat Chee r mine bi longing LO the Star ¢ oal Co. 

A: Yes, sit 
(). Would there be any diffie ulty in obtaining it ? 

A. Not at all if transportation was furnished. 


(). ake, for instanee, the Star Coal Co.; how much could vou fur 


~ 


nish to parties furnishing transportation ? 


+ 


A. I could have furnished, over and above what I was furnishing, 
the 12 cars per day during the latter half of December and of No- 


vember. 
(). What other mines were there 
The Muscatine, the Rosetta, Club, and Blatt. I think from 
Clubb and Blatt it would range as bigh as $1.60 on account of the 
hauling to the track. 
(). What was the price of nut coal, Mr. Foster, under like terms ? 
A. Nut eoal in Nove inber was almost Impossible tosell. We sold 
it,and it was offered by other parties, where transportation was 
1S7 ~—s furnished, at one dollar per ton for the retail trade, in single 
car Where we got B., C. R. & N. ears and sent it out 
it would range from “ 5 to $1.40 
Q. How wie nut in Decembder and January, during the time 
you speak of, up to the 13th of January ? 
“4 The same condition in regard to nut continued 
The same price? 
A Yes, sir. 
Q. I will ask you what is your present employment: 


A. Managing mines of the Manitoba railroad in Boone county 


Witness dismissed. 


Mr. SAUNDERs recalled for plaintiff : 


(). You heard the questions asked the preceeding witness in re- 
lation to the price of coal ‘ 

A. Yes, sir 

(). Will vou please State wiet 
dition of the market at What ¢ 
coal could be bought for by parties furnishing ears ? 

A. Yes, sir 

\). Piease state 

A. We were buying it there ourselves from other parties, outside 
of this production of our own, at a dollar a ton for nut coal and 
$1.55 for lump, and the price of mining was a dollar at that time. 


When the price of mining was 81 and a half cents we got 12 and a 


er you had knowledge of the con- 


? 


leer. Do you know at what rates 
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half cents less on the lump coal, and nut the same. That 


188 was all we paid all the vear from that time until this. 
«). It has been suggested here that you were absorbing the 
entire capacity an d product of those mines at thistime. Is that so? 


A.’ No, sir; I did not, for the reason I was unable to get cars 
enough to do it. 

(). Had you been buying from the What Cheer Land & Coal Co. 
before you made this arrangement ? 

A. No, sir 

(. So there were mines you did not buy from at all in operation $ 

Ms Yes, sir. 

(). Were you buying any coal at all except from the northern 
market—I mean outside of Northern Iowa & Southern Minnesota? 

A. No, sir 

Q. Didn't interfere with the market at all? 

A. No, sir; under my arrangement | agreed not to distribute it 
into territory local to those points at all. 

(J). Then you had no occasion to use any B.,C. R. & N. cars? 

A. Except such as the ond were obligated to furnish me. 

(. Except under this contract of yours that they were obligated 
to furnish to run north ? 


} 
; 
i 


A. Yes, sir. 

@. Your trade was through north of Minneapolis‘ 
A. Yes, $s] 7 

( Did aa ’ distribute to any other points ? 


d 
A. No, sir 
@. Did you have any cars except to use on the through 
18SY trafhe going up north? 
A. None at that time. 

@. What foreign cars did you use, if you used any—belonging to 
what road ? 

A. Northern Pacific, St. Paul, Minneapolis & Manitoba, Chicago, 

Paul, Minneapolis & Omaha were the majority of foreign road 
cars I procured to go there forecoal. They all went north of St. Paul 
& Minneapolis. 

@. Now, Mr. Saunders, state whether or not you yourself had an 
interview with Brock along in Deceinber. 

A. I did 

©. About when was that? 

A. My recollection is it was the 16th day of December. 

Q. What was thatinterview ; what took place between vou; where 
did it take place ? 

A. In Cedar Rapids, at Mr. Brock’s office. 

(. State what occurred. 

A. J presented a bill for the coal that he owed us for and asked 
him politely to give me a check for it, and he declined and I asked 
him to state his reason for declining, and he said that we were not 
carrying out the contract to his satisfaction, and he claimed that he 
was noi going to pay it until the contract was carried out to “sy sat- 
isfaction. I told him we were only too anxious to carry it out if he 
would only carry out his end of it and furnish us the et 
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and the smooth and easy way to fix that was for him to pay 
190 usand give us the cars to ship coal, but he positively de- 
clined to pay the bill. 
Q. During that conversation you told him you would carry it out 
if he would give you the ears ? 
A. Yes, sir; I did. 
(). Were you ready and willing to do so? 
i Yes, sir. 
(. Were you always ready and willing to do it? 
A. Yes, sir. 
Q. Did he furnish you any cars ? 
A. No, sir. 
Q. Now, were you able to procure any cars to furnish him with 
the coal—to ship the coal on? 
A. No, sir; I was not. 


Cross-examination : 


(). Did you ever try to secure any cars for Brock ? 

A. Individually I did not. I understand my agents did. [ in- 
structed them to use their best efforts to fill Mr. Brock’s orders. 

(. Did you instruct them to endeavor to procure cars for him ? 

A. I don’t know that I did absolutely instruet them to go to work 
and endeavor to procure ears. 

Q. Did you suggest to them that you would like to have them 
procure cars for him ? 

A. I cannot Say positively whether I did or not. 

QM. You do not suggest to Brock at this interview ? 

A. I think I told Mr. Gilfoy—he was the only man that I gave any 

Instructions to in the premises—that I wanted Mr. Brock to 
191 ~~ have his coal up to the limit of his contract if it was a possible 
thing to give itto him, whether he furnished the ears or whether 

he could get then. I went to What Cheer and gave Mr. Gilfoy, who 
was the only man that was under the direction of the fuel Co. dur- 
ing this time directly, those instructions. Mr. Foster was not in my 
employ. 

Q. [ understood you yesterday to say, when you was on the stand, 
that vou did not give Mr. Gilfoy any instructions. 

A. | think you misunderstood me. 

(). Possibly I did. Was it your desire, then, that Mr. Gilfoy 
should secure cars himself for Mr. Brock’s coal if he could do it? 

A. Within his province there. It was not my desire that he 
should go outside and buy or hire ears. 

@. Did you tell him to do that if he could ? 

A. Yes, sIr. 

Q@. Did you intimate to Mr. Brock, on the 15th of December, that 
you were trying to procure cars for him ? 

A. I can’t say whether | brought that up to him or not. 

Q. You were trying to terminate the contract then to get rid of it, 
wasn't you? 
A. No, sIr. 
@. Didn't you desire to do that ? 
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(Q. Do you mean to say that if Mr. Brock had paid that 
192s: 1,500 dollars you would have made any effort to secure cars 
for him and deliver him his coal t 

A. Certainly we would have made an effort to deliver him his 
coal. 

UJ. Would you have made an effort to procure any Cars for him ? 

A. The same efforts we had been making would have been con- 
tinued. 

(J. That is what I thought. Now, as I understand vou, you were 
anxious to procure all the cars you could for your Northwestern Fuel 
rafhe proper ? 

A. The cars that went into the Northwestern Fuel Co. traftic 
proper were altogether different cars from any that Brock wanted. 

(. Were you anxious to procure all the cars you could for your 
Northwestern [uel Co. traffic outside of Iowa 

A. Yes, sir. 


(J. You were making efforts to do that ? 


J) 


(), When did you contract with the B., C. R. & N. for their ears ? 

A. I cannot tell you the date of the contract now. 

(). Was it before or after our contract with the What Cheer Coal 
Company ¢ 

A. I think it was some time before 

(). Could you get as many cars as you wanted ” 

A. The B., C. R. & N. never earried out their obligation to one- 
half its extent in furnishing cars required by my contract for their 
trathe. 

(). Are you claiming damages of them now at the rate of $1.75 a 


ton for failure to carry it out that winter ? 
195 Objected to: objection sustained. 


@. You have spoken of the price of coal where the person 
furnished the cars—the transportation. Do you know of any trans- 
actions where coal was sold on the cars, the vendor furnishing the 
cars ¢ 

A. No, sir; I do not. 

(). Didn’t know of that? 

A. No, sir. 

Q. You didn’t make any sales of that kind ? 

A. No, sir. 

Redirect examination : 

(). Now, Mr. Saunders, could any of theears which Mr. Brock would 
require in his business have been used in your northern trade? 

A. No, sir; none of those procured in the north could have been 
used for that business. 

(). So vour regular trade did not interfere with the local trade 
down there? 

A. No, sir. 
Q. The cars you used came from the north and went back ? 


13—210 
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ir’. 

when the ears that you contracted with the B., C. R. WX 
could you have used those in local 


A. Yes, s 
©. Now, 

or after you got the mine 

No, sir; I had no rights for any cars for local trafhie wnatever. 

(). You had to use them for through traffie? 


eS, SIT. 


Witness dismissed. 
Plaintiff rests. 


104 Thereupon, in rebuttal, the defendant introduced the follow- 
Ing testimony : 


R. G. Brock ealled for defendant : 
(J. Mr rock, you failed to cet coal on tlis contract with the 
Northwestern Iuel Co. or assumed by them: did vou visit What 
Cheer and make an efiort LO purchase coal there ? 

Objected to as not rebuttal ; objection overruled. 


A . Yes. & ir 

() What eflort did you make LO procure coal there ° 
A | visited various mines that the Star Coal Co. and North west- 
ern I*uel Co. did not control. I went to the Museatine mines to 
procure coal from them went to the Rosetta Inine to procure coal 
from them. ‘They could not furnish any coal, for they had sold their 
reserve tor some home consumption, to 


; 


product, « xcept il small 
either the Star Coal Co or the Northwestern luel Co. The Musea- 
tine mines had just got their track down to their mines—I think, 
loaded the first cars on the track the dav l Was there. effected cl 
contract with the superintendent of that mine for some coal, but 
that contract was never carried out, Mr. Gregg, the superintendent, 
told we. 
Objected to. 
@. You didnt get any coal of that mine‘ 
A. No,sir 
{ 


é 


had you contracted to pay them if you had got 
it? 

A. I don’t remember what the contract price was. It was fora 
term of years. I then visited Mr. Blatt for coal—another mine that 
Was situated away from the railroad track. That covered all that 
had track, | think. He was willing to sell me some coal. He could 
furnish me from one to three cars a day, he thought, at two dollars 
per ton. I bought it at two dollars per ton. I then visited Mr. 
Clubb—another mine situated same—I should think three-quarters 
of a mile over a hill from our tracks, and I bought some coal of him. 
He did not know how much he could furnish, but he would let me 
have what he could at two dollars per ton. I probably got, as near 
as | remember, five or six ears from him during the winter. There 
was no other party that I could find in What Cheer that could fur- 


nish us any coal. 


} 


is 


a 


| al 
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Q. That was the buying price? 
A. pee sir 
Q. After you got this coal and got it on the track, what was it 
mA, : 
A. Wecharged 25 cents a ton in addition. 
@. Did it sell for that? 


A. Yes, sir; we could have sold an abundance of it at that fig- 


(‘ross-examination: 


196 (). Mr. Broe k, have vou taken the troub 
cause to be in silane upon this court these rentiemen 


Vou Cialih you ha d those conversations with : Is there one ot them 


A. I don’t think une is. 

(). Is there one of them nearer than What Cheer 

\. Not that ] “fone of. 

(J. SO far as you know,it would not be possible to get one of them 
here 1n time to rel his testimony V4 

\. I do not know. It would not be possible to get them here to- 
day; thev could be got here the first of the week. 
(). You were aware of that w hie 1) Vou went on the stand Didn’t 
‘ee with those men to furnish transportation ° 


A“ 
4 
pa 
eae 
~ 
— 


~— —_ 


sir 


~ 
* 


ad 


eo ww 


nd neither of those contracts were carried out 
sir. Which contracts do you mean ? 

nd they were to furnish transportation, were they 
hat is usual with all shippers, so far as I know 


~ 
— 


om 


aa 


+) 


ene 
ee me 


, 
hev were to vet ears In the usual manner. 


a fe fer a oe 


~~ . 
_ 


" " . ] . . . _ 9 
ether those two men, 1h whieh Vou have given 
the particular times and dates and quantities s—whether those men 


, ‘ae 
agreed to furnish tra isportation f 
res } ie 3 = — 3 : ~ : , . 
A. They didn’t positively agree to furnish Lransportati 
“Or ry: ) <- _ oy Ee sia Y 
LJ (J. Wid you agree to furnish transportation : 


Q. This contract did not go to the question of transportation at 


1? 7 i . ry% + - ; 
A. Yes: rat matter was talked over. l'o make it short, "e both 
} ' Ss —— ant. ' 
agreed to do ae if we could to get transportation. 


| | 

sf stated that we bought the coal. 
ia Tstor Wd you to sav that you made contracts with some 
thev could not earrv it ot 


A. That is the Muscatine. You stopped me on that. 


~~ 


Def’t rests. 
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DEFENDANTS EXHIBIT A. 
Letter-head of the What Cheer Land & Coal Co. 


WHat CuHeer, [a., Nov. 30, 1881. 
R. G. Brock & Co., Cedar Rapids, la. 

GENTLEMEN: AIl orders for coal received from you since Nov. Ist 
has been referred to E. J. Foster, sec’y Star Coal Co., Cedar Rapids, 
[a.. from and through whom al] orders for coal must be made and 
any and all business pertain | ‘ted, 

On vesterday Mr. Palmer, in my absence and without in- 
198 struction, forwarded for your account, I S, 116, 28,000 eoal 


to Gibson & O’Brien, Le Mars, la. Hereafter no shipments 


— 


-s ? 
ine to the mine here transua 


? eg 14 : ‘ } 
Upon Orders received iromp Star Coal 


—_ 


of coal wil] be made excep 
CAD... through \Ir. loster. 
Yours very truly, SAM’L GILLFOY, Sup’t 


QrrICE OF STAR COAL COMPANY. 
CepDAR Raptips, Towa, Dec. 5, 18S] 
Messrs. R. G. Brock & Co., city 
DEAR Srrs: Your several favors of Mr. Gillfov are referred to 
me. 
It would have been impossible to have filled these orders under 


any circumstances, as no transportation nas be 


1 furnished therefor. 
At oe sent our entire tonnage IS placed elsew ere, and orders are 
respectfully dec] ned 

Yours truly, Hh. J. FOSTER 


— 
a 


DEFENDANTS EXHIBI 
OFFICE OF STAR COAL COMPANY. 
CrepAR Rapips. Towa. Dee. 5th. 1881 
Mess. R. G. Broek & Co., city 
D’r Strs: Yours of this date at hand. When I took charge of 


the mine of the What ("hi er Land aN Coal (Oo | rave orders to load 


Neen 


a+ 
— 
~ 
as 
— 

J 
—| 


oft | 

knowing at the time that you had no elaims for the sami 
forfeited your contract In more than one partie 
for you to furnish transportation for the product of this mine my 
company would have entailed a heavy loss, as you have not fur- 
nished acar that I know of up to dat [ told you my view of the 
matter several days ago, and since that time have consulted wit! 
eft the adjustment entirely to me—durin; 


rs ; m ‘ +. = — ’ ] , en meee 
such ears as vou m) until | eave orders to the contrary. 


— 


our president, who has 

the time of your utter failure to procure cars for what IT might have 

favored you with. [ have placed all my produet for the present and 

respectfully refer you LO iy letter of the ord. which Is econclu- 
sive 

190) Yours truly, E. J. FOSTER, Sec’y 
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DEFENDANTS Exursit D 1. 


This agreement, made the 13th day of July, 1881, at Cedar Ranids, 
Iowa, between the What Cheer Land and Coai Co., party of the first 
part, and Mess. R. G. Brock & Co., of Cedar Rapids, as second 
parties, witnesseth : 

That, subject LO the conditions follow lig’, the first party here by 
agrees to furnish and deliver to said part‘es of the second part all 
the lump coal mined by said coal company at their mine, now in 
operation at What Che Cr, lowa, forthe period commencing with tl 
present date and end 1] 
agreed to be furnishes 
said second parties at said mine upon cars to be furnished by said 


1e 
eoal herein 


i “y | cy 7 ¢ | ,\ 1? ana lal; ’ . | 
De ioadet at tne mines and dadeilvered to 


second parties. Said coal Co. hereby also agree to furnish in said 
manner and at said place to said second Parti sso much of the nut 
and slack coal as they shall mine during said period as said second 
parties shall order, all said coal to be weighed on the track scales of 
sald company at mines, which weight shall in all cases be binding, 


‘ 7 
: 


except when shortage is certified by the station agent at the point 
of delivery of said coal by said seeond parties Ol! by olner reason- 
] 
in 


: re } ‘ ‘ 1. 1} 
able ani proper evidence. said coal ©o. agrees to make all 
?O0 reasonable endeavor tO Increase thie prod Ictive capacity of 


their mine to at least twenty cars per day at the earliest prac- 
tical date, but the Company shal] not be resypy nsible LO sald S< cond 
parties for damages for their failure so to do or to operate said mine 
(or to maintain said mine at said capacity) resulting from inability 
to obtain laborers, or from strikes along miners, or by reason of 
accident or other cause beyond the contro! of said company. It 
is understood by said second parties that there Is now existing be- 
tween the said coal company and _ th | 
Northern Railway Co. a contract for the furnis 
rallway Co. 
It is also understood that said co: 
to parties at lowa City all the coa | de at lowa 
City. The contract made hereby is understood to be subject to said 


Burlington, Cedar Rapids & Northern Co. and to the right and 
. . . ° ‘ . : | 4 | } 7 } «> 4 cu" < ‘, 4 
privilege of said coal Co. to furnish to the local trade at lowa City 


] . ’ } } F } 
all the coal needed or required by said trade (not to exceed three 
‘37 . " i, -" —— . 7m, * 
Cars per day till the mine produces fifteen cars per day 
. A s ‘ 
Pte Se Meuthicn eam 0! a ees. eee et ee ee 
And it 1s further agreed that when the product oF Sald tnine shall 


have reached the amount of LWentv-two ears per day said coal com- 


pany may, if it should so desire, seil to such customers as 1t may 

secure at anv point not exceeding two cars per day of lump 
. : . . . . } fs ae aw Va, 
20] coal (without the consent of said second parties), but so as 


not to interfere with custotners already secured by sald second 
parties ; and. inasmuch as the acreemnent OT sal Secon parties here- 
Inafter en 
of nut ane 
agreed that said coal company is at full liberty to secure a market 
for said nut and slack coal, and that said second parties shall havea 


. . , ' 

t¢ red into does not require them to take the « ntiire product 
i 

} . 

l 


- . } —— ] oat — : : . lor | and 
SiaCGK COal proaucea at Sald mines, 1b 1S understood and 


Seaseahliindetieinined aiteen eaenent aed 


' 
| 
t 
' 
| 
| 


RNR er nr nee MOT rey 
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right to demand of the first party the balance only remaining un- 
sold of said quantities of coal and so as not to interfere with con- 
tracts existing prior to notice of said second partiesof their need of all 
product remaining unsold after such notice; but said first party 
may not (except at Iowa City) furnish said coal at less price than 
here agreed without reducing rates to said second parties to such re- 
duced prices. ‘The second parties agree to take of and from said coal 
company, subject to the reservations and limitations above, all the 
lump coal mined by said company during such period and so much 
of the nut and slack coal as they can find sale for, said coal to be de- 
livered to them on the ears at What (‘heer, lowa, in manner afore- 


sald: and oud agree to pay therefor the se lowit lng rates, to wit: 
During the months of April, May, June, Ju August, and Septem- 

ber, for wae ) SIXt | v-two and sense des cents (6: 2s ) per ton above 
202 the cost of mining sald coal (to with, the cost paid by said 


? 


COMpany LO the miner. not Ine lu rds Ng Chtury work }, and gur- 


Ing the remaining months of thie Vear sevellt -five cents per ton ot 


two thousand pounds above cost of mining. Thev agree to pay for 
all nut coal taken by them the sum of one dollar and twenty-five 
cents ($1.25) per ton and for slack coal the -_ of three dollars per 
car of twe ive tons during said entire period; but the prices here made 
with the following understanding and 


as to nut and slack are made 
agreement, to wit: If the prices obtainable by said second parties 
" . ] ’ ] oe 

for said classes of coal last named will enable them to make a rea- 


sonable profit on the same by payments to said coal company of 


four dollars per car of twelve tons for slack and one dollar and 


thirty-five ($1.55) — per ton for nut eoal during the six months 
commencing October Ist next, then they agree to pay sid Company 


uch advance. ‘They agree to buy of said company all the nut and 


slack coal their trade demands up to the capacity of said mine to 
furnish the oe tesa the V ¢ spec! ally agree with S; ald Company that 


they will use r best efforts in securing sale of chasses Of cont, 
payments for te coal to be made each month: the eoal fur: ed 


during the month to be paid for in cash, at the olites of the treasurer 


of the eon] (lo ~Ol. or before the l. 9th day oft the mouth f ) llow- 
AUS: Io, and a failure sO to pay may, at the Op tion of the first 


party, terminate the contract on five days’ written notice. 

It is agreed that second parties shall not be liable to the first party 
by reason of their Inability to furnish transportation for coal during 
periods of snow blockade or strikes on railway sor result ting from 
accidents, nor by reason of their Inability to secure cars upon which 
4 ss se coal c Is hereby mutually agreed betweert said parties 

they will each use their best exertions to secure the ears neces- 
sarv for eale use In hauling the coal under this eontract 

In witness whereof we sign our names hereto this 2Ist day of Ju 
1881. | | 

THE WHAT CHEER LAND & 
CAAT, 4A. 
By L. H. JAC KSON. Se 
R. is. BROC IK X CO. 
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By consent of the parties hereto the supply of lump coal to be 
furnished to R. G. Brock & Co. for the remainder of the term of this 
contract is limited to 12 cars per day. 

Nov. 7, 1881. 

R. G. BROCK & CO. 


The benefits of this contract on future shipments assigned to the 
Northwestern Ituel Co. 
THE WHAT CHEER LAND AND 
COAL CO., 
By S. L. DOWS, Pres. 
LEWIS H. JACKSON, Sec’y. 


204 DEFENDANTS Exnuipit D 2. 
Dec. 5, 1851. 
ky. J. Foster, city. 

Dear Str: We are in receipt of your favor of the 5 inst. relative 
to coal from the What Cheer mine. We beg to assure you that you 
are in error on the question of transportation. We have and can 
secure cars to receive twelve car-loads of coal per day, which we are 
entitled to by our contract with the What Cheer Land & Coal Co. 


We ask for the coal on this contract. Are we to understand that 
you decline to furnish it and fulfill the contract ? 
Yours truly, R G BROCK & CO 


DEFENDANTS Exnibit E. 

| Dec. 15,188] 
Io. J. Foster, Esq. 

DEAR Sir: Your corrected statement for coal furnished us during 
the month ot Nov.—ami t | 300.50—)ust received. We are and 
always have been willing and anxious to carry out our coal contract 
with the What Cheer Land & Coal Co. to the letter. This contract 
Was assumed by the Northwestern uel Co. and repudiated by that 
(Co. as soon as it secured the mines. lor this reason we decline LO 

pay over the balance claimed from. us for coal Ov the loth 
205 inst. We claim the right to apply it on the very heavy dam- 
ages Wwe have sustained by be Ing deprived of the coal supply 


| cuaranteed by our contract. At the same time, we want to carry 


the contract out in the future,and hope your company will conclude 
to do so, and there will be no trouble on either side. 
Yours truly, Rh. G. BROCK & CO 


DEFENDANTS Exuisit F. 


Sam’! Gillfoy, Esq., What Cheer. lowa: 

Please ship James W. Spencer, Allison, Ia.,5 cars lump. The five 
cars thet were ordered nthere were to fill for J. W. Spencer on orders 
that vou had there already, and the above is five additional cars, 
making ten for him. 
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ee ee 


Pe a SC 
Barnard San. Mason Cit 


. ees i lg 
A.S. Chadboarn, V1 tre la. eu urtiiateieaamek walle 2 cars lump 
W ood ford. Wheeler & + Fe Fe Lake, ee os 
C. N. Squire, Spencer, La.- a 
hk. G. Brock & Co., Cedar Rapids, la ik iain 
2" nut. 


We find some of your cars falling badly short. Car 6566, for in- 
stance, we have just unloaded, and it weighed out 26,230 Ibs., and 
a every car runs under 27,000 Ibs. We see that Haskins 

Callender’s order has been in some time, begga. smntigr thaee- ein 
lately. They Say ther ‘Is plenty of (L.., C..N.) ears down there, 
206 and they want them loaded, as far as possible, in preferenee 
to other ears, as thi y hee the other ears at other points. 
Resp. yours, R. G. BROCK & CO 


DEFENDANTS EXHIBIT G 
NOV ¥s 43 
Sam‘! Gillfoy, sup’t, What Cheer, Ia 
Dear Str: Please ship to 
Vinton Mill Co., Vinton, La Pes. FS 
To HH. i * aterson, M L\d1Ison, |) y unseen ie lump. 
H. rh ee nke e. I; as 
R. G. Brock & Co., C. Rapids, “ Liisi “ nut for brewery 
HH E. Taylor, Faittield, Minn ; ‘an 2 “ Jump. 


) } i . , . ] . P . 
And send us some lump and nut here soon—quick: at once. 
4 A 
We are of the opinion that we are gett 


ly 
og aa go Si Ip ph Ot 
+ = . . . I ae ‘ se . . 
nut coal, only it is so mixed with lum »that t spolls 1t tor that kind 


i 
‘ ] — ; i] . : ] . ™ : } >] . . 
ot trade. We would rather not have i mixed. Please do not send 
. . 5 ; 1} } : " . : - } a « 
It to uS 1N that way. PAVING ail joking aside, we are satisfied that 


we are getting too much nut in our lump coal. [t injures the sale 
of it very much. 
Yours truly, R. G. BROCK & CO 


207 DEFENDANTS Exuipit H 


Sam. Gillfoy, Esq., What Cheer, Ia. 
DEAR Srr: Please ship as follews 
Barrett & Son, Mt. Vernon, Ia. ---~--.---- -e. es 
Madall & Hinklev, Canton, D. T._.- oi 
[ellis WL Abbot. Cir undy Center, la. - _ 
Mitehell "ay Bradly, RR nb ek. la. cuits eae re 2 
i. Bees, (eee, 18... won. cnc cncciwncones ‘ ] 


We see you are getting badly behind with your orcers. 
Yours truly, R G BROCK & CO. 
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DEFENDANTS EXHIBIT | 


NOVER 22, ’1. 


7 


C. ©. Bt, Ce me Ba oa ee sks es cl ci eee i lump. 
as, US, a be er. Dow. lowa ay ae ee ee eee eee 7 


Did: Foster order you to-day to send us some coal here? His head 
man said he would. Don't fail to get off Barrett’s Car coal, of Mt. 


; a cng sont =f ep aica to . 
Vernon, lowa, quick as possible (heir mill is idle for want of 
fuel. 


Yours truly, R. G. BROCK & CO 


; 
UL. Bradburg, laopi, Minn. .--...-----..- as lump 
i 


oO. } '> ae . > ‘ ; ‘ ae 
Brainerd & Gardner, Bloom) u Nn. “ iUuTNp 
Also ship us here monies ween ‘ nut 
4 
) | > » ‘ a a ‘4 
Resp. vours, | R. G. BROCK & CO 


DEFENDANTS EXHIBIT L 


H. E. Taylor, Lakeville, Minn.......--.--- Mea 2 
eT ee ee 


J. A. Greene. Stone Citv. Iowa ae a = o 
I’. A. H. Grenlick, Keystone, lowa_..----..---.-.---.- Z 
Milo Stark, Conrad Pi ee nae 


aQ, 
Barnard ra Son. Mason City. CS  ——— pe ee a LO 


> 7. 7 12) oe . D en ee 6 
Ballan & Gaildersleve. Gault. lowa..___- te aad ls ] 


I. I. T. Graff, Good Thunder, Minn. .--.----.--.--.. J 


Resp. yours, R. G. BROCK & CO. 


14—2Z10 
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Nov. 28, 71. 
Sam. Gillfoy, Esq., sup., What Cheer, Iowa 


) . | 
cars LUMI Dp. 


‘7 A o 
Henrv Slocum. Austin. Minn. .~-______. a eek 
: sab = ' j —_ 6) : 
Smith Bros. & Co.. Kensett. Lowa —-- ae ae 2 cars lump. 
4 , , T . ; . ss ts 
Bovee & FOTWES ( entel Volnt. Cig |p) a es sia a a aaa | 
| 


4" ] I > , ‘ — 
A. lolsom. [a Rov. Minn : si i aa ee ae ee es 


CP. ‘lurner. Buad. lOWG. «<<< «e«««. Pay ere. 


Resp. vours., Rn. G. BROCK & CO. 


Sam. Gillfoy; Esy., sup’t, What Cheer, Iowa: 

at » ship as follows & send notice to us: 
4 , lama City; lowa (C. N. W.) ---.. 2 cars lump. 
W. W. Caroll & Bro., Brownsdale, Minn._._---_-___. 2 “ a 


eens 
- 
te may 
ed 
. 
ane 
es 
—— 
— 
—s 


(7e0. Patrick (; | ifield. low i sal alte a ee i a ale be 
Barb Wire Co., © dar | a toc acai = 
Williams Harvester Co., Cedar Rapids, lowa------. 2 


| > i low 


Z nut. 
EK. B. Willix, Dow, lowa - ee a 


Add to us here a re ee ee 


910 DEFENDANTS Exutisir OQ. 
Dec. iy 3 


Sam. Gillfoy, sq., sup’t, What Cheer, Iowa: 


Please ship as follows and send notice to us: 
Fe. BeOR, THOPWRY, TOW ccc bic eetwisinnc hinbiadinionin 2 cars lump. 
Bassett, Huntting & Co., Varco, Minn...---- mune ae 7 
Decora. 1OWA... 0s «s<cnune a 3 +8 
Steward WN Meulle . Reinbeck. lowa.- ee et 2 wi " 
and oblige 
Respect. yours, 


. G. BROCK & CO. 
PLAINTIFFS Exutipitr P 


To R. G. Brock & Co., Cedar Rapids, Iowa. 
GENTLEMEN: As provided ina certain agreement made by and 
between the What Cheer Land & Coal Company, of first part, and 
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And the defendants at the same time, in writing, further requested 
the court to instruct the jury as follows: 

215 2. The substantial controversy in this case is how the con- 

tract was terminated and whether such termination was right 

or wrong. On behalf of the defendants it is claimed that on the 3rd 

day of December, 1881, the plaintiff summarily and arbit-arily re- 


fused to deliver defendants any more coal : this thre plaintiff de- 


nies. Now, if plaintiff did this. as shown OV ra | preponderance of 


the evidence, the right of action in favor of Brock & Co. accrued 
from the time the contract was so repudiated, and Brock & Co. from 
and after that date were not required to furnish cars to receive the 
coal, for that would be a useless thing 1f plaintiff would not deliver 
it. The jury will bear in mind that defendant does not plead that 
it was justified in terminating the contract about December 3rd 


[It only denies that it did so, and the issue here is simply whether 


it did so or not. If if did =U defendants are entitled tO ‘ 
damages assessed for such repudiation of the contract 


On the other hand, plaintiff claims that it terminated the contract. 


as therein provided, for non-payment on the part of defendants for 
coal delivered in November. 
The issue here tendered is not very material In any view of the 


ease. Defendants do not sue for the termination of the contract in 


this manner, and if 

the evidence that plaintiff, about the 3rd of December, had 
214 repudiated and terminated the contract without just cause, 

then the plaintiff could not thereafter terminate a contract 
which it had itself repudiated, and the attempt to terminate on ac- 
count of non-payment ior November coal Was wholly nugatoryv and 
cannot avail plaintiff in any way. So the really material question 
as to who broke the contract 1s this: Did or did not the plaintilf oO" 
pudiate it about December 3d? If it did defendants are entitled to 
leu If it did not lefendants cannot re- 


i 


af 
{ 


— 
—_s 


recover their counter-claim 
COVER. 

Which instruction the court refused to give,and the defendants at 
the time duly excepted. 

And thereupon the court Upon its own motion instructed the jury 
as follows: 

1. In this cause the plaintiff asks judgment against the defend- 
ants for the sum of $1,509.50 and interest as money due plaintiff for 
certain coal sold and delivered to defendants. 

Brock & Co., the defendants, admit the indebtedness to plaintiff. 
but set up a counter-claim for damages against plaintiff, based upon 
an alleged violation of the written contract for the delivery of coal. 
which contract is declared upon by plaintiff. The question at issue 

and which you are called upon to determine arises upon the 
P15 counter-claim pleaded by defendants, the allegations of which 
are denied by plaintiff. 

29nd. On the 13th of July, ISS1. the defendants. Brock & Co.. 
entered into a written contract with the What Cheer Coal Company 
for the delivery by the latter company of certain coal at the What 
Cheer mines upon cars to be furnished by Brock & Co. 


if defendants have shown by a preponderance of 


8 NE tpn aces, ANN ie 


OE I tinge cert, As ge 


the plaintiff woul 
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This contract was,on the 7th day of November, 1881, assigned by 
the What Cheer Company to the Northwestern Fuel Company, and 
its terms were modified by eg meg that the supply of lump coal 
to be furnished to Brock & Co. for the remainder of the term of the 
contract was limited to twelve Cars per day, the original contract 
providing for the delivery of the entire product of lump coal which 
the mine could furnish, subject to the fulfillment by the coal com- 
pany of certain prior contracts entered into with the Burlington, 
Cedar Rapids & Northern R.R. Co. and with dealers at Iowa City. 

It is also provided in said contract that the coal furnished during 
the month was to be paid for in eash on or before the 15th day of 
the month following, and that a failure so to pay at the option of 
| terminate the contract on five days’ written 
notice 

[t is not questioned by defendant- that the sum due for coal on the 

15th of December,1881, was not paid. That demand for pay- 
216 ment thereof was made and refused, the defendant- claiming 

the right to set off the damages alleged to be due them for 
breach of contract against such sum, and that plaintiff gave the 
five di ys’ notice for terminating the eontract,1n accordance with its 
terms, on the 17th day of December, LSS1. 

o. Under the terms of the contract vou are instructed that the 
failure on the part of Brock & Co. to pay the sum due for coal pre- 
viously delivered, as provided in said contract, gave the plaintiff the 
right to terminate the contract ; and if the plaintiff determined to 
terminate the same, and rave five days’ written notice thereof to de- 
fendants, the contract would thenceforth be at an end, and both 
parties would be released from further performance of its provisions 

ith. If, however, there had, previous to its termination, been a 
breach committed by either party of the obligations itnposed by the 
contract, its termination would not prevent the party injured from 


i 


Y 


‘ 


now claiming damages for sueh breach. 

». On part of the defendants it is claimed that the plaintiff com- 
mitted a breach of said contract to the damage of defendants in the 
sum of $820,000.00, in that whilst “the defendants furnished a suffi- 
clent nut bet r of cars at the mine hati d In said contract to recelve 


and eh} wooly areload lite ‘ r rided bv said e 
and ship twelve ecar-louds ol LUTE} coal, as provided DY Sald con- 


. + ‘ ae - + | ' ’ +4 } ’ , ' : . ], 
tract as modified. that Lhe plain itt, upon its part, made no 

ai } : ] ] ] * os ? " 
214 effort to secure ears to ship “ald coul, and from and after the 


29th of November, 1881, neglected and refused to ship or de- 
liver to defendants any eoal whatever. and on ‘the 3rd day of De- 
ecember, 1881, the plaintiff repu liated said contract and declined 


and refused LO furnish defendants with any more coal whatever 
under the terms of suld eontract.” and the Sume | rment i! } sub- 
stance are made regarding the nut coal req ived | be farniahed 
under the contract. 

6. On part of the plaintiff it 1s denied that defendants furnished 


the cars at the mine necessary to ship twelve cars of lump coal per 
day or to ship the nut coal under the contract, and it is denied that 
plaintiff ever refused or neglected to load any car furnished at the 
mine by the Prrsaar sat 
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hence if they averaged twelve Irs pel day, making up one day what 
might beshort on another, so that they substantially furnished 

218 On an average twelve cars per day, this would be sufficient 
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What would it have reasonably cost them to procure the coal 
220 =at What Cheer, they furnishing the cars ? 

16. If you find from the evidence that if they, Brock & Co., 
had furnished the ears the coal could have been procured at a cost 
not exceeding the price agreed to be paid to the fuel company, then 
their damages would be merely nominal. 

17. If, however, the coal, Brock & Co. furnishing the ears as pro- 
vided for in the contract with the fuel comMmpahy, would bave cost a 
sum in excess of that agreed to be paid to the fuel company, then 
this difference in the cost over and above the contract price will con- 
stitute the damages to be awarded Brock & Co., to which should be 
added six per cent. interest from the time of the failure to deliver 
the coal. 

18. If, however, the coal could not have been procured by Brock 
& Co., they furnishing the cars for it, then you must ascertain the 
fair market price of coal, such as 1s called forinthe contract, at What 
Cheer from the 20th of November to December 22d, 1881, loaded 
upon Cars furnished therefor at an average rate of twelve cars per 
day, and the eCEXCEess, if any, of such fair market value over and above 
the contract price will constitute the measure of damages upon the 
lump coal. 

1”. The same principle of ascertaining the damages is to be ap- 

plied to the nut coal, in case you find that there was a fail- 
22] ure to furnish the same on part of the fuel Co., and is to be 

applied to the quantity of nut coal which you find the fuel 
Company failed to deliver up to the 22 day of December, 1881. 

The foregoing are all the instructions given by the court to the 
jury on the trial of said cause; and be it remembered that at the time 
of giving such instructions the defendants duly and separately ex- 
cepted to the giving of paragraphs 7, 8, 9, 10, 11, 18, 14, 15, 16, 17, 
& 18 thereof. and at the time duly and separately excepted to the 
giving of each of said paragraphs of said instructions. 

And be it further remembered that the jury, having retired to 
deliberate — their verdict, afterwards, on the 25rd day of April, 1883, 
returned their verdict in said cause into said court as follows: 


“We, the jury, find for the plaintiff in the sum of fourteen hun- 
dred and two dollars and forty-seven cents. 
“$1,402.47 ) J. M. ROBERTS, Foreman.” 


222 And afterwards, on the 15 day of June, 1883, the court 
rendered judgment in said cause upon the verdict of the jury 
in favor of the plaintiff and against the defendants for the sum of 
fourteen hundred and two ;‘;y dollars, with interest at 6 per cent. 
from April 23, 1888, and costs; to which judgment defendants then 
and there duly excepted ; and thereupon, by consent of the parties, 
in open court, the defendants were allowed sixty days from the date 
of said judgment to settle their bill of exceptions herein. 
And now, within the time so fixed for settling the bill of exceptions 
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the defendants bring this their bill of exceptions and pray that it 
be signed and made a part of the record, which is accordingly done. 
[L. s.] QO. P. SHIRAS, 
District Judge for Northern District of lowa. 


; 


And which said bill of exceptions is endorsed as follows: | 
Northwestern I*uel Co. vs. R. G. Brock & Co. Bill of exceptions. 
Miled July 19, 1883. Alfred Hobbs, dep. clerk U.S. cir. e’t, N. dis- 
trict of Iowa. 


eS UNITED STATES OF AMERICA, | 
Norihe rn District of lowa. } 


|, A. J. Van Duzee, clerk of the district and circuit courts of the 
United States for the no-thern district of Iowa, eastern division, do 
hereby certify that the foregoing is a true and perfect transcript of 


the record in the ease of— ) 


THe NORTHWESTERN FureL CoMPANY 
ne ' No. 66. Law 
R. G. Brock & G. T. McKENZIE. 


as fully as the same remains on file and of record in my office. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court this 24th day of February, A. D. 1885. 
[Seal Circuit Court U.S., Northern District of Iowa, Dubuque. ] 
A. J. VAN DUZEE, Clerk, 
By ALFRED HOBBS, Deputy. 


Endorsed on cover: N [lowa C. C. U.S. No. 210. R. G. Brock 
and G. T. McKenzie, copartners as R. G. Brock & Company, plain- 
tiffs in error, vs. The Northwestern Fuel Company. Filed December 
17th, 1885. 
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furnished ears to receive the eoal Record 100.) 
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it and fulfill the contract 7” Record 100. To this the Fuel Com- 
pany responded bv letter of the sam date from its admitted avert 
saving: “ During the time of vour utter failure to) pro- 
with. have placed 
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+. Did the court err in charging that an effort to purchase the 
eoal elsewhere Was a condition precedent to plaintiffs’ right to re- 
cover damages ? 

8. Did the court err in charging that plaintiffs could only re- 
eover damages based Upon the market value of coal. Upon the COn- 
dition that they had made efforts LO purchase the coal elsewhere OT} 
the best terms. possible and had fail d 


VI] 
ERRORS ASSIGNED. 
Plaintiffs in error sav there is manifest error on the face of the 
record mn this: 
[.. The court erred in refusing to give to the jury said plaintif 


first request or mustruction. as follows 


“There is in the pleadings in this case no claim on the part of 
thie plaintiffs that the contract in controversy Was terminated by the 
failure of Brock & Co. to furnish ears for the transportation of the 
coal, nor is there any claim that plaintiff had the right to terminate 
the contract because Brock & Co. failed LO furnish such Cars The 
testimony as to whether Brock & Co. furnished cars in November is 
not material or pertinent to any Issue in the case, except as it may 
have some bearing on the measure of damages, if defendants are 
entitled to recover on their counter claim.” (Reeord 107 

I].. The court erred in refusing to give to the jury said plaintiffs’ 
second request or instructions as follows 

~The substantial CONTPOVETSYV n the Case IS how the contract Was 
terminated, and whether such termination was right or wrong. On 
behalf of the defendants it is claimed that on the 3d day of Decem- 
ber, 1581, the plaintiff summarily and arbitrarily refused to deliver 
defendants any more coal. This the plaintiff denies. Now, if plain- 
tiff did this as shown by a preponderance of the evidence, the right 
of action in favor of Brock & Co. accrued from the time the contract 
Was SO repudiated, and Brock & Co.. from and after the date. were 
not required to furnish ears to receive the coal, for that would be a 
useless thing if plaintiff would not deliver it. The jury will bear in 
mind that defendant does not plead that it was justified in termin- 
ating’ the contract about December 3. It only denies that it did so, 
and the issue here 1s simply whether it did so, Or Not. If it did SO, 
defendants are entitled to have their damages assessed for such repu- 


diation ot the contract. 


‘On the ther hand. plaintiff claims that if terminated the COn- 
tract, as therein provided, for non-payment on the part of defendants 
for the coal delivered in November. 


“The issue here tendered is not very material in any view of 

the case. Defendants do not sue for the termination of the contract 

in this manner, aid if def ndants hia re shown hy (f preponde Paryce of thre 

eni dere that pl pyitafh. abou hye jd day of Dec nibe er had repudiated and 
[’ 

ferminate a contract whieh i had itself repudiated. and the atte hipt fo tey- 


i 


terminated the contract without just cause, the plaintiff could aot thereafter 


pevaate (pil C1OCO4 if (ji Sits paiyimerl ive thie Nowe mber coal MINS wholly MUG 


F ; } } 2 ; . ' } . 
faril (aid Coiiiaot (fait(lil MCL PPA AT dah Chabad awl iw thie really piece rial (Lilt S- 
MY, =" . J * ‘ F / 


tion us la who hroke lhe contract is thy is Did OT did pot thie plarititp rep 
diate if abou Dec } bye ; [ft f did. de fi ndajnts (lye entitled fy ECO ET Coll 
their counter claini If a hid hot defendants eannot recover. 


(Record LOS 


Il. ‘Phe court erred in giving to the jury on its own motion 


lnstructions. paragraphs se ven, eloht. nine, fen and eleven. as follows: 


_~ , | — ; : 
‘7T—Under the terms of this contract vou are instructed that / 

“ , ; ; —_ or. fe ; 
MIS thie duty (iT Shige (Serer .. Biroel iX (.. fa) firrrash at thy, Sildddde CUTS 


sufhicrverl fy) Pepe dt thie mad Coad perthe od hy 


; 


j ap feyndants anda finely coploade ot 


wip coal pe (Titi 


4h } Ls + ane hat ' 
7 lo COMIpPIV With tills Obliewatlion iw would not be hecessary for 
them to Turpish Just tw ive cars, Ho more and no less, on each day. 
} } 


A substantial compliance Is chili that would be required of them. ana 


— 
4 


hence if they averaged twelve cars per day, making Up one dav 
What might be short Qt) adbrother, SO that they substantially furnished 
Oh ah averavce twe 


—— 


Ve Cars Pel day, this would be sufficient compli- 
anee on their part 
‘S—If, however, the defendants failed to furnish the cars as e- 


after that they could not wit 


— a } 7 ; yy? } ’ + | y 1] ; f ) " 
quired Ou ther contract. then Lie \ would he ly TaUIt ON their part, and 


— | 


Mout performance on their part expect 


: = 4 ; eT Se, 
COMMPMTANCE Upon Paro’ OL Cir pred ttre, 


ra ray bi — 7 } _ : , P 
I— [hie ISNUE VOLE Lit Cite pleadings ({S constructed hy thre Court is thre 

> a ’ , . . 
' " ,> é + ly . f j j , ; 4 } ? ; . . . 
rverniert (Jit pear’ Of defendarts that hed biurrashed thie PeGQuisite nonnber ray | 


. : . , } . . « ** 
CAS, which is dened hy plarntey. 


” 10— Now. if you find trom the evidence that the de fendants. Broce] & 
( 0.. did furnish the cars nece SSAPY fo sh 1p trvelir Crs pe i day of luinp eoal 
on the average ais above explained, thie On thas USS16 vou should tind tor 
Brock & Co., as it is admitted by plaintiff that it had eoal to deliver, 


} } 


if the ears were furnished: and so also in regard to the nut. ecoal. if 


LS 
You tind that thie CUTS Mere furnished yay i he ji. Jandts. thi, hi a is mould yustify 


(Ott dil hinaling hor he ferwtlants Cri that ISSUe. 


ok l— Jf thie COPS were fui wished it was the duty of the plaintiff to 
load them with coal, and as plaintiff admits that it had the coal, and 
claims that it did load all Cars furnished by defendant. the sole issue 
lo he determined hy you is whether the ai lendants. Brock & Co... furnished 


thie CUrs called tor mnder thie contract if thev did. thet 


your verdict 


— 


must be for defendants Upon the counter claim. [f they did not fu 
nish thre CUTS, then thie ] enol PECOTE, (Reeord LQ.) 


IV. ‘The court erred in giving to the jury on its own motion 
instruetions, paragraphs thirteen. fourteen, fifteen, sixteen, seventeen 


and elghteen, as tollows: 


L3—Tt was the duty of Brock & (vo. when thev found that the 

Hue] Company had failed to supply the fu v of 

by the contraet, 7f they could, hy reasonable etiorts on their part, procure 

the coal at What Cheer or vicinity, to do so, and their damages in case they 

could procure thre coal, would hy the i fhe PEMA hetmeen thi cost at which if 

could have heen procured (rvii thre est ferms reasonably to be had. and the 
contract price they had agreed LO pay the Fuel Company.” 

14 The INGQULry, therefore, 78 Upor what terms could Brock & 

Lo, procure the quantity of coal nh ich the Fur / Compuny had failed 

to deliver betireen the 29th day of November, 1881, and the 22d day of 


Dec wahe r« ISS 1. ube i the Contract LEER T¢ ds pnite “—? 


‘lo—As Brock & Co. wer obliged to furnish the vars needed to 
ship the coal under the contract with the uel Company, the query 


1s what would if have reasonably COST them AL Procure thi coal at 


** 
ad 


. baal ; leer, hey Purnishing THe CAPES , 
What Cl they hing t 


“16—If vou tind from the evidence that ¢7 they, Brock & Co., 
had turn ished thie CUPS the roal eould hive hee di pre (‘ti 7'¢ dat (i ¢ ost n018 ee 
ceveading th, price Ld re el la hy, paid 10 the Feu, / Company, A AL th 17 


° } **¢ 
damage mould hy, VLE LV i, MoVLIRGAl, 


¥s If, however, the eoal, Broek ck! Co. furnishing the Cars aR 
provided tor in the contract with the Fuel Co., would have cost a sum 
in excess of that agreed to be paid to the Fuel Company, then this 
difference in the cost over and above the contract price will consti- 
tute the damage LO he awarded Brock & ('o., to whieh should be 
added S1X per eent. iter S| from the time of the failure LO deliver the 
coal.” 
+72. Tf. however. the coal could not have heen procured by Brock 
rat Oo., they furnishing the cars for it, THEN YOu VidUest ascertain the 


lt 


fur market price of coal, such “us IS called for 1) the contract, at 
What Cheer, fram the 29th of day November to Decenher 22. ISS], load. 


ed Upou CUTS turn ished there tor, at an averape rate of twelve Cars per 
day; and the eXCeSss, if any, of such fair market value over and above 


the contract price will constitute the measure of damages upon the 


lump coal.” Record Pak. 


The court erred in giving to the Jury on its own motion instruc- 


tion. paragraph ran} teeh. as follows 


“V9. ‘The same principle of ascertaining the damages is to be 


applied to the nut coal, in case you find that there was a failure to 
furnish the same on part of the Fuel Company, and is to be applied 
LO the quantity of lump coal wlhiel you find the uel Company 
failed to deliver up to the 22d diy of December, 1881." (Record 111 


VIL. 


WERE PLAINTIFFS BOUND TO FURNISH THE CARS AS A CONDITION PRECE- 


DENT TO RECOVERY ? 


} 


# bv the ve ry terns of the eontract, both parties were bound 
‘to use their best exertions to secure the ears hecessary for their use 
11) hauling thre coal under this eontract 7 Brock W Co. were ‘* not to 
hy liah/, ha the first party hy Pertson or their inability AD 
SECUTE CUPS Upol which to load the eoal,”” lt will not do LO Say that 
they were not, under this clause, hable to the Fuel Company ¢a dam- 
ages for inability to furnish the cars, but were lable to the Fuel Com- 
pany to have the contract repudiated on account of such mability on 
their part; thus putting iain the Powe l" of that company ADD damage 


them most oppre ssively without the intervention of a court. 


It may be conceded that the first provision of the contract—that 
the coal is to be loaded and delivered * Upon Cars to be furnished by 
the second parties” (Brock & Co.)—would, without more, be a condi- 
tion precedent But it is modified bv the subsequent clause. so that 
if Brock WX Co. eould not secure the Cars, the Fuel Company Was 
bound to do so if it could, and in no event were plaintiffs to be hable 
to the Fuel Company, either to be damaged by having their contract 
summarily repudiated, nor to respond in damages, for mere failure 
to secure ears. Such is the effect of the contraet as a whole. “The 
famlaliar rule is, that the whole contract must be considered in its 
interpretation. 

“ Every clause and every word should, when possible, ave as- 
signed to it some meaning. Itis not allowable to presume, hor to 
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Company demanded payment for the November coal, and served no- 
tice to terminate the contract for non-payment, Brock & Co. wrote 
that company : 


= You have long Ayo, without the slightest ePXcCcUse. repudiated 


} 


and terminated the Contract, to oul pre iil damage. Reeord 107 


The plaintiffs were, therefore, entitied to have the case submitted 
Lo the jury on the theory of a total renunciation of the contract, as 
asked by their second instruction, set out in the assignment of errors 
Supra. 


rer y . } 
Phe rule is as stated by this court In cases cited supra 


“The willful and wrongful putting an end to a contract, and 


preventing the other party from carrying it out, is itself, a breach of 
contract for which iil} action wil] lie for thie recovery of al] damage 


} 


which the Injured Praerty has sustained.’ 
Lo nited States v Behan. 110) [oS 643.46 


“Where Ohne party to an executlory contract prevents the per- 
7 . * . : 1 . . . 
formanee of it, or puts it out of His own power LO perform It, the 
other party may regard if as terminated. and de mand whatever dam- 


adés die has sustained thie réeerae] 
Lovell v. Ins. Co., 111 U.S... 274 


Where a contract is thus terminated suit may be brought at 
once for the damages sustained, although the contract may, by its 
terms to have been performed in future by the party in fault. Suits 
for breach of promise of marriage furnish PYdUTh \ familiar illustra- 


tions of this rule. 


And when the contract is to buy or sell personal property in in- 
stalin nts, Sultl may be brought hor the valu of the whol CONntract as 
soon as their is a total renunciation or annulment, although by its 


terms the contract has months or vears to ruh at the time sSult 18 
brought 

Where there was a suit on a contract which had about twelve 
years to run atl the Litmnhe of sult. it Was held that damages ts) the e)) 
tire term should be assessed 

Rovalton v. Turnpike Co., 14 Vt., 311, 324 

And in a leading CHSC of suit on a eontract for the delivery of 
marble for re | public building. which rontract could not have heen fulfilled 
montil hiro MPAPS atte y action MIS hrought tay damaqes tor hreach thereof. it 
Was held that plaintiff Was entitled to recover as damages the value of 
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hired men, without hire, except wrongs, to protect the interests of the 
party who was injuring them. Such a rule is a travesty upon Jjus- 


} } 


tice. and the statement of it furnishes its own refutation. 


3. Lhe court below also made the furnishing of cars by Brock 
& Co. an element in mitigation of damages, (instructions 15, 18, 18, 
supra). ‘This was error if they were not obliged to furnish the cars 
as a condition precedent. 

4. It cannot be said that the jury found that plaintiffs had sus- 
tained no damages, and hene they were nol prejudiced by the 
errors complained of. The jury may have based thre ir verdict upon 
the ruling of the court that furnishing the cars was a condition prece- 
dent—finding that Brock & Co. did not supply the Cars either before 
or after the breach complained of; or they may have found that 
Brock & Co. did not discharge the “duty ‘ 1m posed by the court, 
here 


and made no efforts to purchase the coal elsew 


| 


There is no view in which the errors pointe d out were not pre- 


CHAS. A. CLARK. 
For Plaintifts in Error. 


Ws, 


IN THE 
Supreme Court of the United States, 


October Term, ISSS., 


No. 210. 


Plaintiffs in Error. 


[THe NORTHWESTERN FvEL Co.. 


Def ndant in Error. 


[In Error to the Cireuit Court of the United States, 


‘or the Northern District of lowa. 


BRIEF FOR DEFENDANT IN ERROR. 
STATEMENT. 


The defendant in error, the Northwestern Fuel Co., 
brought its action in the Circuit Court of the United 
States for the Northern District of lowa against the 


~ 


plaintiffs in error, a co-partnership doing business 1n 
the State of Iowa, to recover from the plaintiffs 
$1,300 due to the defendant in error for coal, before 
that time sold and delivered to the plaintiffs in error 
by the defendant, in the State of Iowa. (Record, 
pages 2 and 3.) 

The plaintiffs in error, defendants below, joined 
issue, and admitting the demand of the plaintiff be- 
low, defendant in error, set up a counter-claim based 
on the terms of Exhibit “A’’, attached to the petition, 
page 3, Record; and they alleged that by reason of 
the refusal of the defendant in error to fulfill the 
stipulations of Exhibit “A’’, obligatory upon them, that 
they, plaintiffs in error, were damaged in the sum of 
520,000; and issue was joined on this claim by the 
defendant in error agreeably to the practice of the 
State of Lowa. Upon the trial of the cause a verdict 
was rendered by the jury in favor of the defendant in 
error for the sum claimed in their petition, and nec- 
essarily against the claim and demand of the plain- 
tiffs in error. And from a judgment entered upon 
that verdict the plaintiffs in error have sued out this 
writ. There are no assignments of error either in 
the Record or in the Brief for plaintiffs in error, ex- 
cept those found on page 111 of the Record, and these 
consist of exceptions taken to the instructions given 
by the Court on the trial of the case. All of the er- 
rors claimed by plaintiffs in error, ifany, occurred in 
the charge of the Court, and while the Reeord is some- 
what voluminous, containing, as it does, all the testi- 
mony in the case, there really exist but two questions 


upon which error can be predicated. 


ARGUMENT. 


The first question that arises is on the construction 
of the contract, Exhibit “A’’, pages 3, 4 and 5 of the 
Record. Stated briefly, the position of the plaintiffs 
in error upon this contract is, that under its terms 
defendants below, plaintiffs in error here, were not 
required to furnish cars upon which the coal they 
were entitled to under such contract, was to be de- 
livered to them. This position is taken by the plain- 
tiffs in error for the first time in this Court; for in 
the Court below, bath in their pleadings and evidence, 
they alleged and sought to prove the fact that they 
did furnish the cars required by the contract to be 
furnished by them. Counsel for the defendant in 
error consider it to be their duty here to rescue from 
the mass of argument, by which they have been ob- 
scured, the two questions, and only two, which really 
exist in this Record; and in doing so respectfully call 
the attention of the Court to the contract, Exhibit 
‘‘A,’’ hereinbefore referred to. The parties to that 
contract, being a coal company upon one side and the 
plaintiffs in error upon the other, the subject matter 
of such contract, being the purchase from and deliv- 
ery by the defendant in error of the coal mined by it 
at its mine, to the plaintiffs in error, the situation of 
the parties furnishes a rule of construction of the 
contract, which, if there is any doubt or could be any 
doubt, would make the meaning very clear. The 
obligations upon the part of the defendant in error 
is clearly stated in the contract (folio 7, page 4, Rec: 
ord): “That, subject to the conditions following, the 
first party agrees to furnish and deliver to the second 
party all the lump coal mined by said Coal Co. at 
their miné now in operation at What Cheer, lowa”’ 


. . . .Said coal and all coal herein agreed to be 
furnished to be loaded at the mines and delivered to 
said second parties at said mines upon cars to be fur- 
nished by said second parties.’’ Such provisions of 
the contract do not seem to admit of argument as to 
their meaning. 

The other provisions, including the right to term- 
inate the contract have really nothing whatever to 
say to the case at bar, and need not | 


luded to. 


be turther al- 
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contract as modified. 
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[ pon the triait of the case piaintilts in error 


tO have proven as a 


submitted testimony and claimed 
fact that they furnished the cars necessary for the per 
formance of the contract. and now the counsel in this 
court ciaimsthat they were under no obligation to fur- 
nish such cars andthat a breach of the contract could 
be shown, althoug 1 Su icars were not furnish d by the 
laintiffs in error. I[t seems to bea tair argument to 
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say, that upon submission to the jury their findings 
should determine the existence or non-existence of 
these facts. The plaintiffs in error broadly claim that 
if a breach of the contract had occurred upon the part of 
the defendant inerror after plaintiffs in error were in 
default as to payments, that for that reason defendant 
in error could not terminate the contract according to 


the provisions of the eighth paragraph, page 5 of the 
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In the Supreme Court of the Cnited States, 


[IN THE MATTER OF THE APPLICATION OF GON SHAY-EE 
FOR A Writ oF IIABEAS CorPUsS. 


| To thi, Honorabl Si. Peo vile ( ure of thie / nited Niat \ 
of America: 

Your petitioner, Gon-shav-ee,. an Apache Indian of the 

Sau Carlos tribe, late residing on the White Mountain 


Indian Reservation, in the Territory of Arizona, under 
the care and charge of aun Indian Superintendent ap- 


ointed by the Government of the United States. com- 
} 


he is unlawfully and illegally de- 


plaining shows: That 
ited States Marshal oft 


tained and imprisoned by the Un 
Arizona ‘Territory “ul the ity ot Phoenix. in - id Territory, 


asa United States 


° . ° i : ’ . 
in the county jail, in and at said city. 


onsists of this. viz: 


iit 


™ ; | - 
prisoner ; that tne said miePVattyv 


That your petitiol er is detained by virtue of a judgment 


rendered by, and a warrant of commitment issued by and 
under the seal of the District Court of the Territory of 
Arizona, when holding a court with the powers and Juris- 


diction of Circuit and District Courts of the United 


States, under and by virtue ot the pros isions of Section 
No. 1910, Revised Statutes of the United States, 1878: 
That by Act of Congress March, 1885, Section 9, 23d 
Statutes at Large, page 385, the following provision was 
made regarding criminal cases of Indians: 

“« That immediately upon and after the date of the pas- 
sage of this Act, all Indians committing crimes, namely : 
Murder, manslaughter, rape, assault with an intent to kill, 


arson, burglary and larceny within any Territory of the 


United States, and either within or without the Indian 

feservation, shall be subject therefor to the laws of said 

Territory relating to said crimes, and shall be tried there- 

for in the same courts and in the same manner, and shall 

be subject to the same penalties as are all other Persons 
charged with the commission ot the said erines 

; respectively; and the said courts are hereby given 
jurisdiction in all such cases, &e., &c.” 

That the offense charged against your petitioner is 
murder. proved. to have been committed off the Indian 
reservation and within the eounty of Pinal - that the trial 
was held at the city of Phanix, in the county of Mari- 
copa; that the United States Marshal summoned the 
grand and trial juries and not the sheriff; that your peti- 
tioner is sentenced to imprisonment without the ‘Terri- 
tory ; all of whieh is contrary to the provisions ot the 
penal code of Arizona in force at the time ot trial and 
sentence of your petitioner, and contrary to the Pros 1S- 
ions of said Section 9 of Act of 1885. 

That the said court had no jurisdiction to hear and 
determine this Case : all of which is shown by coples ot 
the indictment, demurrer, motion in arrest of, and judg- 
ment, and commitment. which said copies are hereto at- 
tached and made a part of this petition. 

Wherefore, vour petitioner prays that a writ of habeas 
corpus may be granted. directed to said United States 
Marshal or persons in charge of your petitioner, com- 
manding him orthem to have the body of your petitioner, 
Gon-shay-ee, betore Vour honorable court, at a time and 
place to he specitied, CO do ana recelve What shall then 
and there be considered by the court eoncerning him. 
together with the time and cause of his detention and 
said writ ; and that your petitioner be restored to liberty. 

And vour petitioner will ever pray ete., ete. 

his 


GON x SHAY-EE 


biark, 


8 ‘TERRITORY OF ARIZONA. 
County of Mari ‘Opa. \ 


Gon-shay-ee, being duly sworn, says that he is the pe- 


titioner named in the foregoing petition - that he has 


heard read the said petition, and bad explained to him 


fully the contents thereof. and that the same 1s true of 


his own knowledge except as to the matters stated therein 


on information received from his counsel, and as to those 


matters he hbelleves It TO he true. 


his 
GON x SHAY-EE. 
mark. 


Subseribed and sworn to before me this l4th day of 
June, A. D. 1888: J. KE. Walker. Clerk of the District 


Court. Second Judicial District. Territory of Arizona. 


Tet Cpt. YR tg nace OO 


d IN tHe District Court oF THE SECOND JUDICIAL 
District. County oF MAriIcopa, TERRITORY 
OF ARIZONA. 


May Term, A. D. 1888, sitting for the trial of all cases 
arising under the Constitution and laws of the United 
States, and having and exercising the same jurisdiction 
in all cases arising under the Constitution and laws of the 
United States, as is vested in the Cireuit and District 
Courts of the United States, at a term thereof held at 
the city of Phoenix, in the county of Maricopa, in said 
dist rict cli Territory, On th 29th day ot May, A, 1), One 


thousand eight hundred and eighty-eight. 


THE UNITED STATES OF AMERICA 
ne. Indictment. 
(,;ON-SHAY-EE. \ 


SECOND JUDICAL DIstTRIcT, ) 
Territory of Arizona. § 


The grand jurors of the United States of America, 
within and for the Second Judical District, Territory of 
Arizona, being duly impaneled, sworn and charged to 
Inquire within and for the body of said district, of all 
offenses committed therein against the United States of 
America, upon their oath present: That Gon-Shay-ee, an 
Apache Indian, late of the Second Judicial District, Ter- 
ritory of Arizona, with force and arms, in said district 
and Territory, on or about the 5th day of June, A. D. one 

thousand elcht hundred and eighty-eight, and be- 
5 fore the finding of this indictment: Did then and 
there feloniously, willfully, deliberately, premedi- 
tately and with malice aforethought, make an assault on 
a human being, to wit, William Deal, in the peace of the 


D 

United States then and there being, and with a certain 
eun, which then and there was loaded with gunpowder and 
a leaden bullet,and by him, the said Gon-Shay ee, had and 
held in his hands, he, the said Gon-Shay-ee, did then 
and there feloniously, willfully, deliberately, premeditately 
and with malice aforethought , shoot off and discharge at, 
to, against and upon the said Wilham Deal, thereby and by 
thus striking the sald William Deal with the said leaden 
bullet. inflicting on and in the body of him, the said 
William Deal, one mortal wound, of which mortal wound 

the said William Deal then and there instantly died. 
G And so the grand jurors aforesaid, upon their oath 

aforesaid, do say that the said Gon-Shay-ee, an 
Apache Indian, in the manner and form aforesaid, and at 
the time and place aforesaid, did him, the said William 
Deal, feloniously, willfvlly, deliberately, premeditately 
and with malice aforethought, kill and murder, against 
the peace of the United States and their dignity, and con- 
trary to the form of the statute in such case made and 
provided, 

O. T. ROUSE, 
lnited States Attorney. 


7 No. 102. Inthe District Court, Second Judicial 
District, Territory of Arizona. United States of 
America vs. Gon-Shay-ee; indictment, a true bill; Sam. 
KF. Webb, foreman of the grand jury. Witnesses before 
the grand jury, Va-ca-Sem-vigo, Bush-Gah-lah, Suys 
John Skunlan, Al. Sieber and Antonio Diaz. 
‘Presented to the court in the presence of the grand 
by their foreman, and filed this 29th day jury of May, 


1888: J. E. Walker, clerk. 


he IN tHe District Court or THE SECOND JUDICIAL 


District, TERRITORY OF ARIZONA. 


wee ~£ = i aaa ie all all — ° 
sitting for the trial of causes Hnde} DrOVISIONS OF Section 
i 


1910, Revised Statutes 1878. 


UNITED STATES OF AMERICA. Plaint ff. 


Demurrer. 


Now comes the defendant and by his counsel demurs 
to the indictment found and filed herein, No, 102, upon 
the following ¢rounds, to wit: 

|. That this court has no yu isdietion to hear and de- 
termine this case, nor jurisdiction of the person of defen- 
dant; that the bill on its face shows a want of jurisdiction; 
that the defendant is an Indian, charged with killing a 
white man within this district, second judicial, naming 
no county Or locality. 

a That the Indictment Is SO VacvuUue and uncertain as To 
locality and time, as to deprive the defendant of a sub- 
stantial right, viz: the defense of Alibi. The whole lo- 
cality nan ed is di Within this district.’ (second judicial, ) 
which extends over four counties, viz: Gila, Pinal. Yuma 
anc Maricopa, a radius of 300 miles. 

That the time of his act is alleged as bein Y” committed 
‘onor about the 5th day of June, 1887,” which is no 
time at all. 

ll. N. ALENANDER and 
L. HW. CHALMERS. 
Attorneys for Defi ndant. 


[Endorsed:] Filed May 31,1888; J. E. Walker, clerk. 


g IN THE District Court. Sreconp .JupiIcrAL DISTRICT 
OF ARIZONA, 


Ifaving and exercising the same jurisdiction under the 
Constitution and laws of the United States, as is vested 


| 


in the District and Cireuit Courts of the United States. 


L’NITED STATES OF AMERICA — | 
ne. 3 \lotion In) arrest OT 
(J N-SHAY-EE, AN Inpran. 4 Judgment. 
Now COLES the defendant, by his counsel. and nioves 
all arrest of judgment ; that no judgment be rendered On 
the verdict in this case, on the following grounds, to wit: 
l. That the grand jury which found the indictment, 
had no legal authority to enquire intotne offense charged, 
for the reason that it Wiis ordered and summoned DV il 
court having no jurisdiction; that the offense charged was 
not laid at having been committed in the County of Mari- 
copa; that the court which ordered the grand jury sum- 
moned, and which tried the case, was sitting with the 
powers of Circutand District Courts of the United States 
under the provisions of section 1910, Revised Statutes of 
the United States. 


»? That the indictment Is Vacue and unceitain as to 


—“ * 


? 


time and locality, and not drawn in conformity with the 
requirements of sections 1457. 145% and 1459, of the penal 
code of Arizona: that the indictment isso vague and un- 
certain as to time and place that the defendant was de- 
prived OT a substantial right. 

Said motion was over-ruled by the court, to which 
ruling of the court defendant, by his counsel, duly excepts. 

WM. W. PORTER, 

JUNE 5. 1888, Judge. 


10 [NITED STATES OF AMERICA. 
District Court, SECOND JUDICIAL DIsTRICT OF ARIZONA, 


Llaving and exercising the same jurisdiction under the 
Constitution and laws of the United States, as 1s vested 
in the District and Cireuit Courts of the United States, 
Regular May Term, A. I). LSSS, 
June 14, A. D. 1888. 
Present: Hon. Wm. W. Porter, Distnet Judge, 


UNITED STATES OF AMERICA, ) 
Plaintiff. , . : 
” » ( onvicted Oo] Murder, 


m_ 


(VFON-SHAY-EE. DD). f ndant. } 


The detendant. being present in Open court in person, 
and by his counsel, I]. N. Alexander & L. Hf. Chalmers; 
the Umted States Attorneys, O. T. Rouse and Joseph 
Campbell, present on the part of the United States. And 
this ben ae the time heretofore fixed for passing judgment 
on the defendant in this case, the defendant Gon shay-ee 
was duly informed by the court of the nature of the in- 
dietment found against him for the crime ot murder com- 
mitted on or about the Sth day of June, A. D. 1887; of 
his arraignment, and pleaof “not guilty as charged in the 
indictment; of the trial, and the verdict of the jury On 
the 4th day of June, A. D. 1888, guilty of murder as 
charged in the indictment. 

The defendant was then asked it he had any legal Cause 
to show why judgment should not be pronounced against 
him; and no sutfhicient cause peing shown or appearing to 
the court, thereupon the court renders its judgment that, 


whereas you, ! rOon-shay-ee having been duly convicted ‘in 


4 


this court of the crime of murder, it is found by the court 

that you are so guilty of said crime. 
[] It is considered and adjudged ; and the judgment 

of the court is that you, Gon-shay-ee, be removed 
hence to the county jail of Maricopa County, or other place 
of secure confinement, and there be securely kept until 
Friday, the 10th day of August, A. D. 1888, and on that 
day you be taken by the United States Marshal of the 
Territory of Arizona, to and within the yard of the jall ot 
said Maricopa County, Arizona, and between the hours 
of nine o’clock a. m. and five o’clock p. m., of that day, 
by said Marshal you be hanged by the neck till you are 
dead. 

WM. W. PORTER, 
District Judge. 


12 TERRITORY OF ARIZONA, Pia 
County of Maricopa. .. 

I, J. E. Walker, clerk of the United States District 
Court of the Second Judicial District, Territory of Ari- 
zona, do hereby certify that the above and foregoing to 
be a full, true and correct copy of the indictment, demur- 
rer to indictment, motion in arrest of judgment, judg- 
ment and commitment in the above-entitled action and 
of the whole thereof. 

Witness my hand and seal of said District Court this 
the 18th day of June A. D. 1888. 

[SEAL.] J. E. WALKER, 

Cler/;. District Court. 


13 In THE District CouRT OF THE SECOND JUDICIAL 
District, TERRITORY OF ARIZONA. 


Unitep States oF America, Plaintiff, ) ; 
> Notice of Appeal. 


DS, 
Gon-SHAY-EE, Defendant. 


Now comes the defendant, by his attorneys, and files 
notice of appeal of the above-entitled cause to the 
Supreme Court of the Territory of Arizona. The appeal 
is taken from the judgment entered therein, and from 
the order over-ruling the defendant’s motions in arrest 
of judgment and for a new trial. 

H. N. ALEXANDER and 
L. H. CHALMERS, 
Attorneys for Defendant. 


[Endorsed:] Filed June 14,1888; J. EK. Walker, Clerk. 


WI ce pom ee 


In THE District Court OF THE SECOND JUDICAL DISTRICT. 
TERRITORY OF ARIZONA. 


UNITED STATES OF AMERICA, Plaintiff, 
US 


GON-SHAY-EE, Defendant. 


Certiticate of 
‘ Probable Cause. 


I, Wm. W. Porter, Judge of the District Court of the 
Second Judicial District, Territory of Arizona, who pre- 
sided at the trial of the above-entitled action, hereby 
certify that there is probable cause for the appeal taken 
in said. case. 

WM. W. PORTER, 
DatTEepD JUNE 16, 1888. Judge of said Court. 


[ Endorsed: | Filed June 16, 1888 ; J. KB. Walker, Clerk. 


14 TERRITORY OF ARIZONA, P. 
County of Maricopa. ( : 


I, J. E. Walker, clerk of the District Court of the See- 
ond Judicial District of the Territory of Arizona, do 
hereby certify the above and foregoing to be a full, true 
and correct copy of the notice of appeal and certificate 
of probable cause, in the case of the United States vs. 
Gon-Shay-ee, as appeared of record in my office, and I 
further certify that a certified copy of the certificate of 
public cause has been served on the United States Marshal 
of the Territory of Arizona, and the defendant, Gon- 


12 


Shay-ee, is in the custody of the said marshal, confined in 
the county jail of Maricopa County, Arizona Territory. 
Judgment still unexecuted. 

Witness my hand and the seal of the said court at my 
office in the city of Phoenix, this 26th day of October, 
A. D. 1888. 

(SEAL. | J. E. WALKER, 

P Clerk. 


Jn the Supreme Court of the Anited States, 
OCTOBER TERM, 1888. 


Nos. Original 


In the Matter of GoN-SHAY-EE. ee . 
, Petitions for Writs 


and | : 
; , 33 O abeas ) Us. 
In the Matter of “ CAPTAIN JACK. 4 f Habeas Corp 


MOTION FOR LEAVE TO FILE. 


Now come the above-named petitioners and move this 
Honorable Court for leave to file their petitions herein. 
S. F. PHILLIPS, 
W. H. LAMAR, 
J.G. ZACHRY, 


For the Petitioners. 
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un the Supreme Court of the Anited States, 


OCTOBER TERM, 1888. 


In the Matter of “ Caprarn Jack.” 


And in the Matter of “ Gon-sHAY-EK.” 


BRIEF FOR THE PETITIONERS. 


1 


These are applications, severally, by two Apache In- 
dians, for writs of /abeas corpus, under the same circum- 
stances. 

“ Captain Jack” isconfined in the Ohio State Peniten- 
tlary at Columbus, by the sentence of a court of Arizona. 
under a charge of murder committed in 1888. 

Gon-shay-ee is held in prison by the U. 8. Marshal for 
Arizona, under sentence of death for the lke erime, given 
by the same court. 

The question raised by each is, as to the jurisdiction of 
the eourt. 

In each case the petitioner was tried and sentenced 
by a court that was virtually @ Circuit Court of the United 
States, whereas he should have been so tried by a Terri- 
torial Court only. 

The two records avree in deseribing the court thus: 
“In the District Court of the Second Judicial District, 
county of Maricopa, Territory of Arizona, May term, A. D, 


~~ 


1888, sitting for the trial of all cases arising under the 
Constitution and laws of the United States, and having 
and exercising the same jurisdiction in all cases arising 
under the Constitution and laws of the United States, as 
is vested in the Circuit and District Courts of the United 
States; ata term, Xc., Xe.” 

This seems to be enough to show that the court was 
then sitting in its capacity as a Circuit or District Court 
of the United States, (Rev. Stat., Sec. 1910,) and not as 
a court of the Territory. 

It is to be added, however, that all other incidents to 
the record are to the same effect; ex. gr.—the title of the 
indictment ,—that of the grand jury which returned it ,— 
that of the particular peace against which the crime was 


committed, &e.. &e. 


As for descriptions of the person charged, and of the 
person upon whom, and the place where, the crime was 
committed: 

1. In the case of “ Captain Jack,” who Is charged jointly 
with several other persons having Indian names,—no spe- 
cial description is given of the persons charged; whilst the 
person killed is described as “An Apache Indian,” and the 
place of killing as,—‘“ On the White Mountain Reservation, in 
the Second Judicial District of the Territory of Arizona:” 

2. In the ease of “ Gon-Shay ee,” the party charged, tT: 
described as, “An Apache Indian,’ whilst the person killed 
is not deseribed except by name,‘ William Deal; and the 
place “os. in said [ Second | District and T rritory.”’ 

[t is admitted (?) that William Deal, was a white man; 


(see Demurrer, Rec., folio 8.) 


1. The case of “ Captain Jack,” therefore, referring to 
his petition now presented in connection with the record 
appended thereto, is that of an Indian charged with 


murder of another Indian, upon a reservation, within a 
Territ ry. 

2. That of “Gon-Shay-ee ” is a case of an Indian charged 
with murder of a white man, at some place not specified, 
except as within the district for which the court was sitting. 


1. The only statute that can be cited as giving juris- 
diction to courts of the United States (whether Federal, 
State, or Territorial) in cases like that of “ Captain Jack,” 
is that of 1885, ch. 341, sec. 9, (23 Stats., 385,) which in 
the late case of Kagama, 118 U.S.. $75, received so much 
attention in this court. 

Prior to that statute cases of murder upon such reserva- 
tions, by one Indian of another of the same tribe, were 
triable only by the tribe. (Kagama’s case, p. 377.) 

Section 9 of the above-cited act of 1885 is as follows: 


“That immediately upon and after the date of the pas- 
sage of this act all Indians committing against the person 
or property of another Indian, or other person, any 
of the following crimes, namely: Murder, manslaughter, 
rape, assault with intent to kill, arson, burglary and lar- 
ceny, Within any Territory of the United States, and 
either within or without the Indian reservation, shall be 
subject therefor to the laws of said Territory relating to 
said crimes, and shall be tried therefor in the same courts 
and in the same manner, and shall be subject to the same 
penalties, as are all other persons charged with the com- 
mission of the said crimes, respectively; and the said courts 
are hereby given jurisdiction in all such cases, and all 
such Indians committing any ot the above crimes against 
the person or property of another Indian or other person, 
within the boundaries of any State of the United States, 
and within the limits of any Indian reservation, shall be 
subject to the same laws, tried in the same courts and in 
the same manner, and subject to the same penalties, as 
are all other persons committing any of the above crimes 
within the exclusive jurisdiction of the United States.” 


4 


In Kagama’s case, this court after quoting the above 


provision in full, went on to say that, 


“The above enactment is clearly separable into two 
distinct definitions of the conditions under which Indians 
may be punished for the same crimes, as defined by the 
common law. The first of these is where the oftense 
is committed within the limits of a Territorial Govern- 
ment, whether on or off an Indian reservation. In this 
class of cases the Indian charged with the crime shall 
be judged by the laws of the Territory on that subject, 
and tried by its courts.” 


It is true, that there, the court was in general con- 
sidering ad Case under the second definition of conditions, 
and not under the frst, which is that involved in the 
present application; but the court expressly said, (p. 578,) 
that ‘*the considerations which are necessary to a solution 
of the problem in regard to the one, must in a large de- 
gree affect the other.” The language above quoted was, 
therefore, well considered. It plainly determines that 
the jurisdiction conferred by the above act of 1885 is 
conferred upon Territorial courts as such, i. e., as sitting 
under, and to entorce, Territorial laws; and not under, 
and to enforee, Federal laws. That language is not quo- 
ted here as determining a matter otherwise difficult, but as 
furnishing a short answer instead of the more elaborate 
one which an original discussion of the meaning of the 
section might involve. The section, indeed, seems both 
well and clearly drawn, and in its first definition answers 
plainly to what, as above, this court has said. 

Therefore, in a case like that of “ Captain Jack,” no 
eourt sitting to enforce Federal laws has jurisdiction. 

It follows, that “Captain Jack” is now held by the. 
sentence of a court which had no jurisdiction to pass 


upon him. 
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2. The argument in “ Gon-Shay-ee’s” case is somewhat 
different. For there the person killed seems to have been 
a white man; and the place where the act was done had 
ceased to be Indian Country, (Crow-Dog’s case, 109 U.S., 
550). Therefore section 2145 R. S. which extends the 
‘general law” upon the subject of murder to the “ Indian 


. 


Country,” does not apply to the present case. 


Nor does the “general law” apply, viz. (R. S., See. 
9339:) “Every person who commits murder * * inany 
place or district’ of country under tke exclusive juris- 
diction of the United States, * * shall suffer death.” 
‘“ Exclusive jurisdiction” is used there in a sense that 
excludes a Territory. “Indian Country,” in one sense, 
indeed, is within the exclusive jurisdiction of the United 
States,—inasmuch as whatever tribal jurisdiction exists 
there exists by their sufferance. The case is the same 
witha Territory and its jurisdiction. Therefore, if “ Indian 
Country ” was not Country within the exclusive jurisdic- 
tion of the United States in matters of crime, but re- 
quired section 2145 to create jurisdiction thereupon for 
its courts, so also are Territories. In these, therefore, 
courts sitting to enforce Federal statutes upon murder, 
have no jurisdiction under the “ general law” above cited. 
Therefore, crime like that charged upon Gon-shay-ee was 
not at the time when the above act of 1885 was passed, 
within the jurisdiction of a Federal court. 

We have already seen that the act of 1885 confers no 


such jurisdiction. 


It may be added, ex abundanti, that even if the general 
law in section 5339. above, should be thought to have 
originally included a Territorial district not being Indian 
Country, it seems that the act of 1885 has by linplication 
changed that construction, and turned the crimes therein 
mentioned over to the erclusive jurisdiction of Territorial 
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courts. For it treats crimes committed by Indians within 
Territories, whether upon Indians or upon other persons. 
and whether within or without a reservation, as being 
upon the same footing; therefore when it appears that in 
certain cases, like that of Captain Jack, the jurisdiction 
conferred thereby upon Territorial courts, is exclusive. 
It will be held to be equally so in the other cases men- 
tioned, and not distinguished, therein. 


In any case, therefore, the court below wasalso without 
jurisdiction over Gon-shay-ee for the matter alleged. 
S. F. PHILLIPS, 
W. H. LAMAR, 
J.G. ZACHRY, 
For the Pctitioners. 
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In the Supreme Court of the Cnited States. 


IN THE MATTER OF THE APPLICATION OF Capt. JACK 
For A Writ or IIABEAS Corpus. 


To the Honorable the Supreme Court of the United States: 

] Your petitioner, Captain Jack, an Apache Indian 

of the San Carlos Tl ibe. late residing On) the White 
Mountain Indian Reservation, in the Territory of Arizona, 
under the Care and charge of an Indian superintendent, 
appointed by the Government of the United States, com- 
plaining, shows: That he is unlawfully and illegally de- 
tained and imprisoned by the warden, superintendent, or 
persons in charge in the State of Ohio. at the City of 
Columbus, in the State prison at said city and State asa 
UnitedStates prisoner; that said illegality consists in this, 


namely, that your petitioner is detained by virtue of a 


judgment rendered by, and a warrant of commitment 
Jud. 


issued by and under the seal of the District of the Second 
Judicial District of the Territory of Arizona, when | olding 
a court with the powers and jurisdiction of Cireuit and 
District Courts of the United States, under and by virtue 
of the provisions of Section No. 1910, Revised Statutes of 
the United States, 1878; that by Act of Congress March, 


Large, page 38). the 


885. Section 9, 23d Statutes at 
following provisions were made regarding criminal cases 


against Indians, VIZ: 


a 


“That Immediately Upon and atter the date of the pas- 
sage of this act, all Indians committing against the per- 
son or property of another Indian, or other person, any of 
the following crimes, namely: Murder. manslaughter, rape, 
assault with intent to kil, arson, burglery and lareeny, 
within any Territory of the United States, and cither 
within or without the Indian reservation, shall be subject 
to the laws of said Territory relating to said crimes, and 
shall be tried therefor in the same courts and in the 
same manner, and shall be subject to the same 
penaltics as areall other persons charged with the 
commission of the said crimes respectively ; and the said 
courts are hereby given jurisdiction in all such cases, 


Xe... se.” 


_ 


That the offense charged against your petitioner 1s mur- 
der, said to have been committed on an Indian reservation 
and within the county of Gila; that the trial was had in the 
county of Maricopa ; that the United States Marshal sum- 
moned the grand and trial jurors, and not the sneriff of Gila 
County; that your petitioner is sentenced to imprisonment 
at a place without the Territory, all of which is contrary to 
the provisions of the penal code of Arizona in force at 
the time of trial and sentence of your petitioner, and con- 
trary to the provisions of said section 9, act of 1885, 
That the said court had no jurisdiction to hear and de- 
termine thisecase. <All of which is shown by copies of the 
indictment, demurrer, motion in arrest of, and judgment 
and commitment, which said copies are hereto attached 
and made a part of this petition. 

Wheretore your petitioner prays that a writ of habeas 
corpus may be granted, directed to said warden or said 
persons in charge of your petitioner, commanding him or 
them to have the body of your petitioner, Captain Jack, 
before your honorable court, at atime and place to be 
specitied, to do and receive what shall then and there be 
considered by the court concerning him, together with 


7 
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the- time and cause of his detention, and said writ, and 
that your petitioner be restored to liberty. 
And your petitioner will ever pray, Xe. 
his 
CAPTAIN x JACK. 
mark. 


3 TERRITORY OF ARIZONA, —° ) 
County of Maricopa. \ 

Captain Jack, being duly sworn, says that- he is the 
petitioner named in the foregoing petition ; that he has 
heard read the said petition, and had explained to him 
fully the contents thereof, and that the same is true of 
his own knowledge, except as to those matters stated 
therein on information received from his counsel, and as 


to those matters he believes it tO be true, 
his 
CAPTAIN x JACK. 


mark, 


Subseribed and sworn to before me this 14th day of 
June, A. D. 1888, 
[SEAL] J. E. WALKER, 
Clerl: of the District Court of the Second 
Judicial District, Territory of Arizona. 


4 In tHe Districr CourRT OF THE SECOND JUDICIAL ~ 
Disrricr. County on MARIcOPA. TERRITORY 
oF ARIZONA. 


May Term, A. D. 1888, sitting for the trial of all cases 
arising under the Constitution and laws of the United 
States, and having and exercising the same jurisdiction 
in all cases arising under the Constitution and laws of the 
United States, as is vested in the Cireuit and District 
Courts of the United States, at a term thereof held at 
the city ot Pheenix, in the COUNTY ot Maricopa, mn sald 
Distriet and Territory, on the 15th day of May, A. D. 
one thousand elcht hundred and eight y-eight. 

THe Untrep STATES OF AMERICA) 
MR, 
Captain Jack, Tzay-ztn-tTiIttu, + Indictment. 

HAas-TIN-pu-To-py, ILTH-KAH, 

LAH-CONN AND TIL-LY-CHIL-LAY. | 


SECOND JUDICIAL DISTRICT, ) 
T' rritory of Arizona. \ 


The grand jurors of the United States of America, 
within and for the Seeond Judicial District, Territory of 
Arizona, being duly impaneled, sworn and charged to 
Inquire within and for the body of said district, of all 
offenses committed therein against the United States of 
America, upon their oath present: That Captain Jack, 
Tzay-zin-tilth, Has-tin-du-to-dy, Ith-Kah, Lah-Cohn and ‘ian 
Til-ly-chil-lay, late of the Second Judicial District, Terri- 
tory of Arizona, with force and arms, in said district, 
county and Territory, on or about the 10th day of April, 


a een ees 


A. D. one thousand eight hundred and eighty-eight, 
o and betore the tinding of this indictment: On the 

White Mountain Indian Reservation, in the Seeond 
Judicial District of the. Territory of Arizona, did then and 
there feloniously, willfully, deliberately, premeditately 
and with malice aforethought, make an assault on a human 
being, to wit, Noh-chu-bre-con, an Apache Indian, whose 
true name to the grand jury is unknown, in the peace of 
the United States then and there being, and with certain 
guns, which then and there were loaded with gunpowder, 
and divers leaden bullets, and by them, the said Captain 
Jack, Tzay-zin-tilth, Has-tin-du-to-dy, [th-Kah, Lah- 
Cohn and Til-ly-chil-lay, had and held in their hands, they, 
the said Captain Jack, Tzay-zin-tilth, Has-tin-du-to-dy, 
[th-Kah, Lah-Cohn and Til-ly-chil-lay, did then and there 
feloniously, willfully, deliberately, premeditately and 
with malece aforethought, shoot off and discharge at, to, 
against and upon the said Noh-chu-bre-con, the Apache 
Indian aforesaid, thereby and by thus striking the said 
Noh-chu-bre-con, with the said leaden bullets, inflicting 
on and in the face, breast, abdomen, side, back, legs and 
body, of him, the said Noh-chu-bre-con, divers mortal 
wounds, of which said mortal wounds the said Noh-chu- 

bre-con then and there instantly died. 
6 And so the grand jurors aforesaid, upon their oath 

aforesaid, do Say that the said Captain Jack, Tzay- 
zin-tilth, Has-tin-du-to-dy, [th-Kah, Lah-Cohn and Til-l-y 
chil-lay, in the manner and form aforesaid, and at the time 
and place aforesaid, did him, the said, Noh-chu-bre-con, 
feloniously kill and murder, against the peace of the 
United States and their dignity, and contrary to the form 
of the statute in such case made and provided. 

O. T. ROUSE, 
United States Attorney. 
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No. 89. In the District Court, Second Judicial 
District, ‘Territory of Arizona. United States of 
America vs. Captain Jack, Tzay-zin-tilth, Has-tin-du- 
to-dy, Ilth-Kah, Lah-Cohn and Til-ly-chil-lay; indict- 
ment, a true bill; L. Il. Orme, foreman of the grand jury. 
Witnesses before the grand jury, Capt. P. L. Lee, Col. 
S. Snyder, Cas-Su-do-ra, 8. C. No. 1. 

Presented to the court in the presence of the grand 
jury by their foreman, and filed this 17th day of May, 


1888: J. BE. Walker. clerk. 
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a 8 In THE District Court OF THE SECOND JUDICIAL 
District, County oF MARIcOPA, TERRITORY 
OF ARIZONA, 


re. 
CAPTAIN JACK, "TZAY—ZIN—TILTH. 
HLAS—TIN—pu—To—by, ILTH—Kan, 
LAH-COHN AND TIL-LY-CHIL-LAY. | 


THe Unitrep STATES OF AMERICA } 
\ 


Now come the defendants and demur to the indict- 


ment herein, and allege as erounds for said demurrer 


—_ ry% . , . . +. . o 

Ist. That this court has no jurisdiction in the above- 
entitled case by reason of its not being within the legal 
jurisdiction of said court. 

ALEXANDER & CHALMERS, 
Attorneys for De f ndants. 
[ Endorsed: | Kiled May 19,1888; J. Kk. Walker, Clerk. 
Smee 


q IN True Dirsrricr Court OF THE SECOND JUDICIAL 


Drsrricr. TERRITORY OF ARIZONA, 


Having and exercising the same jurisdiction under the 
, . ° ° .* ° 4 : ’ . ] ‘ ; 
in the District and Cireuit Courts of the United States: 
Unirep STATES OF AMERICA er | 

é Motion in arrest of 


WS 
Judgment, 


CAPTAIN JACK, AN INDIAN. ' 


The defendant, present In open court in person, and by 
his eounsel. II. N. Alexander and L.. Hl. Chalmers: O. T, 
Rouse, U.S. Attorney, Joseph Campbell and A. C, Baker 
present on the part of the United States, 

Now comes the defendant, by his counsel, and moves 
an arrest of judgment - that no judg nt be rendered 
on the verdict in this ease on the following grounds, to wit: 

Ist. That the grand jury which found the indictment 
had no leval authority CO Inquire into the oftense 
charged, for the reason that it was ordered and summoned 
by a eourt having no jurisdiction ; that the offense 
charved Was not lec iis having been committed in the 
COUNTY ot Maricopa ; that the court Which ordered the 
grand jury summoned, and which tried the case, was sit- 
ting with the powers of Cireuit and Distriet Courts of 
the United States under the provisions of Sec. L910, he- 
vised Statutes of the United States 


dd. That the indictt lent 1s varie ana uncertain as to 


time and locality, and not drawn in conformity with the 
requirements of Sees. [407.3 £8, 1459, of the penal eode 
of Arizona : that the indictment is sO Vague and uUncer- 
tain as to time and place that the defendant was deprived 


‘ht. 


Said motion was overruled by the court. to which rul- 


of a substantial hs 


} 
— 


ing of the court defendant, by lis counsel, duly excepts. 
WM. W. PORTER, 
af NE ry. ISS Judd . 


10 UNITED STATES OF AMERICA. 
District Court, SECOND .JUDICIAL DISTRIcT OF ARIZONA. 


Having and exercising the same jurisdiction under the 
Constitution and laws of the United States as is vested 
in the District and Cireuit Courts of the United States. 
Regular Mav term, A. D. 1888. 
June 14, A. D. 1888. 
Present: Hon. Wm. W. Porter, District Judge. 


("NITED STATES OF AMERICA. | 
Plaintiff. ‘ ‘ . . 
“ » ( onvicted of Murder. 


Ss, 


CAPTAIN Jack, Defendant. 


The defendant, being present in open court in person, 
and by his counsel, H. N. Alexander and L. H. Chalmers; 
the United States Attorney, QO. 'T. Rouse, Joseph Camp- 
bell and A. C. Baker. present On the part of the United 
States. And this being the time heretofore fixed for 
passing judgment on the defendant in this case, the 
defendant, Captain Jack, was duly informed by the court 
of the nature of the indictment found against him for 
the crime of murder, committed on or about the tenth 
day of April, A. D. 1888 ; of his arraignment, and plea 
of “not guilty as charged in the indictment” of the 
trial, and the verdict of the jury on the twenty-second 
day of May, A. D. 1888, guilty of murder, as charged 
in the indictment. 

The defendant was then asked if he had any legal 
cause to show why judgment should not be pronounced 
against him ; and no sufficient cause being shown or ap- 
pearing to the court, thereupon the court renders its 


judgment : That, whereas you, Captain Jack, having been 
duly convicted in this court of the crime of murder, it is 


found by the court that you are so guilty of said crime. 


It 


It is therefore ordered, hp ndiyged and decreed, and the judg- 
ment and sentence of the court 1s, that you, Captain Jack, 


he punished by lmprisonment in the Ohio State Pent- 


tentiary. at (‘(] ib Ss. Ohio. at hard labor. for a teri of 


thirty years, Co date rom June 14th, A. D. 1888. 

The defendant was then remanded to the custody ot 
the Marshal of said Arizona Territory, to be by him de- 
livered into the custo ly of the proper officers ot sald Ohio 
State Penitent lary at Columbus, Ohio. 

And it is further ordered, That a certified copy of this 
judgment shall be a sufficient warrant for the said marshal 
to take, keep and safely deliver the said Captain Jack 
into the custody of the proper ofhicers of said Olio 
State Penitentiary, at Columbus, Ohio, and a sufficient 
warrant for the officers of said Ohio State Penitentiary, 
at. Columbus, Ohio, to keep and imprison the said Captain 
Jack, 

WM. W. PORTER, 
District Judge. 


1] TERRITORY OF ARIZONA, P 
’ ° ~ oe ; 
(Count of Maricopa. \ 


l. a: K.. Walker. elerk of the U. '. Dist rict eourt ot the 
Second Judicial District, Territory of Arizona, do hereby 
certify that the above and foregoing to be a full, true and 
eorrect COPY ot the indictment, demurrer ice indictment. 
motion in arrest of judgment, judgment and commit- 
ment in the above-entitled action and of the whole 
thereof. 

Witness my hand and seal of said District court this 
the 18th day of June, A. D. 1888. 

[SEAL. ] J. E. WALKER, 

Clerk. District Court. 
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Iu the Supreme Court of the lnited States. 


(koroRER Trees. TSSS8., 


IN THE MATTER OF Cap 
and 
[IX TILE MATTER OF GON-SIFA’ 


| ition ior ha 


{ pets, 


BRIEF FOR TITLE RESPONDENTS. 


Iu the Supreme Court of the United States. 


OcTOBER TERM, 1888. 


IN THE MATTER OF CAPTAIN JACK 
and 
IN THE MATTER OF GON-SHAY-EE. 


| Petitions for habeas 
corpus. 


BRIEF FOR THE RESPONDENTS. 


Both the petitioners in the above-stated cases were tried 
and sentenced by a Territorial court of the Territory of 
Arizona sitting as a court of the United States. It is con- 
tended by the petitioners that the United States court 
had no jurisdiction, and that by the ninth section of the 
act of Congress of the 3d of March, 1885, the crime was 
cognizable only in the court sitting as a Territorial court. 
The crime charged against Captain Jack is alleged to 
have been committed within an Indian reservation ; that 
of Gon-shay-ee outside of the reservation. Both crimes 
are charged to have been committed within the district 
for which the court sat as a United States court. The 
charge against Captain Jack is the murder of an Apache 
Indian; that against Gon-shav-ee is the murder of a 
white man. 

19296 


~~ 


The statutes which (prior to the act of 1885) relate to 
the subject-matter are— 
Section 1910 of the Revised Statutes, which ts: 


Kach of the district courts in the Territories men- 
tioned in the preceding section shall have and exer- 
cise the same jurisdiction, in all cases arising under 
the Constitution and laws of the United States, as is 
vested in the cireuit and district courts of the United 
States : and the first “1X days of every term of the 
respective district courts, or so much thereof as is 
necessary, shall be appropriated to the trial ot causes 
arising under such Constitution and laws: but writs 
of error and appeals in all such cases may be had to 
the supreme court of each Territory, as in other cases. 


Section 2145. which is: 


Except as to crimes the punishment of which is 
expressly provided for in this title, the general laws 
of the United States as to the punishment of crimes 
committed in any place within the sole and exclusive 
jurisdiction of the United States, except the District 
of Columbia, shall extend to the Indian country. 


Section 2146. which is: 


The preceding section shall hot be construed to 
extend to Lerimes comnniitted by one [Indian against 
the person or property of another Indian, nor to] 
any Indian committing anv offense in the Indian 
country who has been punished by the Jocal law of 
the tribe, or to any case where, by treaty stipulations, 
the exclusive jurisdiction over such offenses is or may 
be secured to the Indian tribes respectively. 


*>s 


Section serene. which is: 
livery person who commits murder— 
lirst. Within any fort, arsenal, dock-yard, mag- 
azine, or In anv other place or district of country 


under the exclusive jurisdiction of the United States ; 

Second. Or upon the high seas, or in any arm of 
the sea, or in any river, haven, creek, basin, or bay 
within the admiralty and maritime jurisdiction of 
the United States, and out of the jurisdiction of 
any particular State ; 

Third. Or who upon any such waters maliciously 
strikes, stabs, wounds, poisons, or shoots at any 
other person, of which striking, stabbing, wounding, 
poisoning, or shooting such other person dies, either 
on land or at sea, within or without the United 
States, shall suffer death. 


Section 5391, which is: 

If any offense be committed in any place which 
has been or may hereafter be ceded to and under the 
jurisdiction of the United States, which offense is 
not prohibited, or the punishment thereof is not 
specially provided for, by any law of the United 
States, such offense shall be liable to, and receive, 
the same punishment as the laws of the State in which 
such place is situated, now in force, provide for the 
like offense when committed within the jurisdiction 
of such State; and no subsequent repeal of any such 
State law shall affect any prosecution for such offense 
in any court of the United States. 


This last section, although it is only applicable to 
States, may be considered as illustrative of the principle 
that the extension of the laws of a Territory to the 
trial for and punishment of a crime does not necessarily 
transfer the jurisdiction from the courts of the United 
States to the State or Territorial court to try and punish 


according to their laws. 
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“Indian country ” was defined by the act of the 30th 
of June, 1854 (4 U.S. Statutes, 729), to be: 


That all that part of the United States west of the 
Mississippi, and not within the States of Missouri 
and Louisiana, or the Territory of Arkansas, and 
also that part of the United States east of the Mis- 
sissippi River, and not within any State to which the 
[Indian title has not been extinguished, for the pur- 
pose of this act be taken and deemed to be the In- 
dian country. 


In the ease of ex parte Crow Dog (109 U. S.. 561) 
this court ruled with reference to that definition : 


[n our opinion that definition now applies to all 
the country to which the Indian title has not been 
extinguished, within the limits of the United States, 
even when not within a reservation expressly set 
apart for the exclusive occupancy of Indians, although 
much of it has been acquired since the passage of the 
act of 1834, and notwithstanding the formal defini- 
tion in that act has been dropped from the statutes, 
excluding, however, any territory embraced within 
the exterior geographical limits of a State, not ex- 
cepted from its jurisdiction by treaty or by statute, 
at the time of its admission into the Union, but sav- 
Ing, even in respect to territory not thus excepted, 
and actually in the exclusive occupancy of Indians, 
the authority of Congress over it under the constitu- 
tional power to regulate commerce with the Indian 
tribes, and under any treaty made in pursuance of It. 

The phrase “exclusive jurisdiction of the United States ”’ 
is first used in the seventeenth clause of the eighth section 
of the first article of the ¢ ‘onstitution, with reference to the 
District of Columbia, forts, arsenals, ete. 


In the case of National Bank vs. County of Yankton 
¥ a 
101 U.S., 133), this court ruled with reference to the 
’ /3 
power of Congress over the Territories, as follows : 


The Territories are but political subdivisions of 
the outlying dominion of the United States. Their 
relation to the general government is much the same 
as that which counties bear to the respective States, 
and Congress may legislate for them as a State does 
for its municipal organizations. The organic law of 
a Territory takes the place of a constitution as the 
fundamental law of the local government. It is 
obligatory on and binds the Territorial authorities. 
But Congress is supreme, and, for the purposes of 
this department of its governmental authority, has 
all the powers of the people of the United States, 
except such as have been expressly or by implica- 
tion reserved in the prohibition of the Constitu- 
tion. ett 

In other words, it has full and complete legislative 
authority over the people of the Territories and all 
the departments of the Territorial governments. It 
may do for the Territories what the people under 
the Constitution of the United States may do for the 
States. 


The fact, that Congress has carved out of the general 
jurisdiction, certain powers, and has conferred them upon 
the Territorial governments, is but a form which has been 
adopted to exercise the exclusive jurisdiction of the United 
States. | 
Section 5339 therefore seems to apply to the offense of 
murder in the Territories, unless otherwise provided for 


by law. 
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The ninth section of the act of the 3d of March, 1885 
(23 U.S. Stats., 385), is: 

That immediately upon and after the date of the 
passage of this act all Indians, committing against 
the person or property of another Indian or other 
person any of the following crimes, namely, mur- 
der, manslaughter, rape, assault with intent to kill, 
arson, burglary, and larceny, within any Territory 
of the United States, and either within or with- 
out an Indian reservation, shall be subject there- 
for to the laws of such Territory relating to said 
erimes, and shall be tried therefor in the same courts 
and in the same manner and shall be subject to the 
same penalties as are all other persons charged with 
the commission of said crimes respectively ; and the 
said courts are hereby given jurisdiction in all such 
eases, and all such Indians committing any of the 
above crimes against the person or property of an- 
other Indian or other person within the boundaries 
of any State of the United States, and within the 
limits of any Indian reservation, shall be subject to 
the same laws, tried in the same courts and in the 
same manner, and subject to the same penalties as 
are all other persons committing any of the above 
crimes within the exclusive jurisdiction of the United 
States. 

The true interpretation of this statute is believed to be 
decisive of these cases. So much of it as is applicable to 
Indian reservations within the States has been authorita- 
tively ruled upon, and the full section thoroughly dis- 
cussed in the ease of United States vs. Kagama (108 U, 
S., 377). 

(;. A. JENKs, 


Nolicitor-General. 
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No. 1¢4. 


EDWARD H. REYNES, SOLE SURVIVING ASSIGNEE OF 
CHARLES CAVAROC & SON, BANKRUPTS, APPELLANTS, 


PREDERT DUMONT, 
DAVID MOCKEL, AND CHARLES M. FRY, TRUSTEE IN 
p> 


SANK RUPTCY OF SCHUCHARDT & SONS 


PFREDERIC DUMONT, AUGUST HENRY REINE, AND JEAN 
DAVID MOCKEL, APPELLANTS, 


CHARLES M. FRY, TRUSTEE IN BANKRUPTCY OF SCH UC 
HARDT & SONS, AND EDWARD H. REYNES, SOLE 
SURVIVING ASSIGNEE OF CHARLES CAVAROC & SON 
BANKRUPTS 
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FILED OCTOBER 21, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1s. 


No. 174. 


EDWARD H. REYNES, SOLE SURVIVING ASSIGNEE OF 
CHARLES CAVAROC & SON, BANKRUPTS, APPELLANTS, 
US. 

EFREDERIC DUMONT, AUGUST HENRY REINE, JEAN 
DAVID MOCKEL, AND CHARLES M. FRY, TRUSTEE IN 

BANKRUPTCY OF SCHUCHARDT & SONS. 


FREDERIC DUMONT, AUGUST HENRY REINE, AND JEAN 
DAVID MOCKEL, APPELLANTS, 
Us. 

CHARLES M. FRY, TRUSTEE IN BANKRUPTCY OF SCHUC- 
HARDT & SONS, AND EDWARD H. REYNES, SOLE 
SURVIVING ASSIGNEE OF CHARLES CAVAROC & SON, 
BANKRUPTS. 


APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
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EDWARD H. REYNES, &¢., VS. FREDERIC DUMONT ET , &e. ] 


1 The President of the United States of America to Charles M. 
Fry, trustee of Schuchandt & Sons, bankrupts; Francois 
Laborde and ke. HH. Reynes, assignees of Charles Cavaroe & son, 
bankrupts; the Louisiana, National Bank of New Orleans, and 
N. W. ( asey, recelver of the New Orleans National Banking As- 
sociation, Greeting: 

You are hereby commanded that you and each of you personally 
appear before the judges of the cire ult court of the United States of 
America for the southern district of New York,in the second circuit 
court, 1n equity, on the first Monday of . Ae A.D. 1877, wherever 
the said court shall then be, to answer a bill of complaint exhibited 
against you in the said court by Frederic Dumont, August Henry 
Reine,and Jean David Mockel, cit tizens of th city of Havre, in the Re- 
public of France, and to do further and receive what the said court 
shall have considered in that behalf; and this you are not to omit 
under the penalty on you and each of you of two hundred and fifty 
dollars. 

Witness Honorable Morrison R. Waite, Chief Justice o 
preme Court of the United States, at the city of New York, on the 
fourteenth day of June, in the year one thousand eight hundred 
and seventy-seven, and of the Independence of the United States of 
America the hundred and first. 

JOHN IL. DAVENPORT, Clerk. 

EDGAR A. HUTCHINS, 


y * ; . @e 
( omplarinants Soli LiL0] 


The defendants are required to enter ap ‘ance in the 
ha above cause in theclerk’s office of this courton or before the first 

Monday of August, Si i, or the bill will be taken pro confesso 
against them. 


[L. s.] «JLT. D., Clerk. 


Circuit Court of the United States for the southern District of New 
York. 


To the Honorable Alexander S. Johnson, judge of the circuit court 
of the United States for the southern district of New York: 


Frederic Dumont, August Henry Reine, and Jean David Moekel, 
citizens of the city of Havre, in the Republic of France, bring this 
their bill of complaint against Charles M. Fry, of the city of New 
York and a citizen of the State of New York, trustee of Schuchardt 
& Sons, bankrupts; Francois Laborde and E. H. Reynes, of the city 
of New Orleans and citizens of the State of Louisiana, assignees of 
Chas. Cavaroe & Son, bankrupts; The Louisiana National Bank of 
New Orleans and in the city of New Orleans and State of Louisiana, 
and N. W. Casey, of the city of New Orleans and a eitizen of the 
State of Louisiana, receiver, under the laws of the United States, of 
the New Orleans National Banking Association ; and thereupon your 
orators complain and say— 

1—174 
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That your orators are the lawful owners of two hundred and 
thirty-two bonds of the city of New Orleans, each for the amount of 
one thousand dollars, being in the aggregate two hundred and thirty- 
LWO thousand dollars, which at the tiine of the adjudication of 
Schuchardt & Sons as bankrupts were in the possession of the said 
Schuchardt & Sons, and are now in the possession of their trustee 
in bankruptcy, the above-mentioned Charles M. Fry, in the city of 
New York, who also holds money I’ celved from the sule of the COu- 
pons attached to the said bonds, amounting to more than thirty 

thousand dollars ; that your orators have frequently and 
3 more than twenty days since requested the said Charles M. 

ry, trustee as aforesaid, to deliver to them the said bonds 
and the money received as aforesaid from the sale of the COUpPONns of 
the said bonds; tliat he has neglected and refused to pay or deliver 
the same to them or any part thereof and claims to hold the same 
as collateral security for sums alleged and pretended to be due to 
him from the said Francois Laborde and EK. H. Reynes, assignees as 
aforesaid of C. Cavaroe & Son, and from the said N. W. Casey, re- 
ceiver of the New Orleans National Banking Association ; that your 
orators deny that the said bonds or coupons were hypothecated as 
security for the said Indebtedness, and allege that as to the indebt- 
edness of the New Orleans Banking Association there was deposited 
on December 16, 1875, and still remains deposited, in the Union 
Bank of London the sum of seven thousand and eighty-eight pounds 
nineteen shillings and ten pence, which b longs either to the said 
Charles M. I*ry, trustee as aforesaid of Schuhardt & Sons, or to the 
said N. W. Casey, receiver of the New Orleans National Banking 
Association, and should be credited in the adjustment of their ac- 
count and applied to the reduction of the alleged indebtedness for 
which the said Charles M. Fry, trustee as aforesaid, claims or pre- 
tends to claim to hold the aforesaid bond as security. 

That your orators are informed that the sald l'raneols Laborde 
and I. H. Reynes, assignees af <> (‘avaroe <A Son. the Loulsiuna 
National Bank of New Orleans. and N. W. Casey, recelver of the 
New Orleans National Banking Association, claim to have liens 
upon the said bonds or some portion thereof or claims affecting the 
said bonds, the exact amount of which your orators are ignorant of 
and the validity of which your orators dispute. 

In consideration whereof and forasmuch as your orators ean have 
ho adequate relief except In a eourt of equity, and to the end that 

the said defendants may, if they can, show why your orators 
| should not have the relief prayed for herein, and may, on 

their several and respective corporal oaths and aecording to 
the best and utmost of their several and respective knowledge, re- 
membrance, information, and belief, full, true, direct, and perfect 
answer make to all and singular the premises, and to the following 
interrogatory—that is to say : 

Whether the said defendants or either of-them have any right, 
title, interest, lien, or demand of. in. to. or affecting the aforesaid 
two hundred and thirty-two bonds of the city of New Orleans of the 
denomination of one thousand dollars each, and the aforesaid money 
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received from the sale of the coupons of the said bonds or any part 
of the said bonds or of the said mone Vy. 

And that the said Charles M. Fry, trustee as aforesaid of Schu- 
chardt & Sons, may be adjudged and jee to deliver over to your 
orators the said bonds and the money in his hands as aforesaid as 
proceeds from the sale of the COUPONS of the said bonds. 

And that the right of the said Charles M. Fry, trustee as aforesaid 
of Schuchardt & Sons, and N. W. Casey, recelver of the New Orleans 
National Banking Association, to the money deposited as aforesaid 
in the Union Bank of London may be settled and applied by this 
court to the proper account to which it may be long, and th: at due 
process of injunction and other process may be issued as may here- 
after appear necessary or advisable. 

And that your orators may have such other and further relief in 
the premises as the nature of the circumstances in this case may 
require and to this honorable court may seem meet. 

And may it please your honor to grant to your orators a writ of 
subpcena ~ the United States of America, issuing cut of and under 
the seal of this honorable court, direeted to the said Charles M. Fry, 
trustee of Schuchardt & Sons, bankrupts; Francois Laborde and E. 

H. Revnes, assignees of Charles Cavaroc & Son, bankrupts; 
o the Louisiana National Bank of New Orleans and N. W.Casey, 
-receiver of the New Orleans National Banking Association, 
commanding them,on a dav certain therein to be named and under 
a certain penalty, to be and appear in this honorable court, then 
and there to answer all and singular the premises and stand to, 
perform, and abide such further order, direction, and decree as may 
be made against them. 

And your orators will ever pray, «ce. 

EDGAR A. HUTCHINS, 


Solicitor and of (Counsel for the Complainants. 


Endorsed: U. S. circuit court, southern district of New York. 
I'rederic Dumont et al. vs. Charles M. Fry, trustee of Schuchardt & 
Sons, bankrupts, ef al. Bill of complaint. - A. Hutchins, com- 
led . June 14, 1S77. John 


eet « 


plainants’ solicitor. U.S. eireuit court. Ff 
I. Daveyport, clerk. 


6 Cjreuit Court of the United States for the Southern District of 
New York. 


To the Honorable Alexander 8S. Johnson, judge of the circuit court 
of the United States for the southern district of New York: 


I'rederic Dumont, August Reine, and Jean Moekel, citizens of the 
city of Havre, in the Republic of France, bring this their bill of 
complaint against Charles M. Fry, of the city of New York anda 
citizen of the State of New York, trustee of Schuchardt & Sons, 
bankrupts ; Francis Laborde and E. H. Reynes, of the city of New 
Orleans and ecitizéns of the State of Louisiana, assignees of Chus. 
Cavaroc & Son, bankrupts; The Louisiana National Bank of New 
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Orleans, and in the city of New Orleans and State of Louisiana, = 
N. W. Casey, of the city of New Orleans and a citizen of the State 
of Louisiana, receiver, under the laws of the United States, of the 
New Orleans National Banking Association; and thereupon your 
orators complain and say— 

That your orators are In equity the joint owners with the defend- 
ant s, Francis Laborde and Ls, HH. Reynes, assignees of C. Cavaroc and 
“a bankrupts, of two hundred and th Irty- two bonds of the city of 
New Orleans, each for | ‘mount of one thousand dollars, being 

in the aggregate two hundred and thirty-two thousand dol- 


i 
} 
,) 
i ; 


_——s | > ) . , * 3° . . ‘ a 
f lars, which, at the time of the adjudication ol Schuchardt & 

Sons as bankrupts, were in the possession of the said Schu- 
ehardt & Sons, and are now 1n the possession of their trustee 1n 


y,1n the city of New 


bankruptcy, the above Thi ntioned ( ‘harles M 
ie sale of the coupons 


York, who also holds money received from t 
attached to the said bonds, amounting to more than thirty thousand 
dollars. 

sn these bonds were purehased by C. Cavaroe and Son with the 
Mori - of your orators for the joint account of your orators and said 
ceca an Son, but not in the name of your orators nor in the 
joint names of your orators and of C. Cavaroe and Son; that for 
this reason your orators are unable to enforce their « claims to these 


| 
! 
i 


bonds In a suit at law and are compelled to seck relief in a court t of 
equity. 

That your orators have frequently and more than twenty days 
since requested the sad ( hark S NI. Ie ry, trustee as aforesaid. LO de- 
liver to them the said the money received as aforesaid 
from the sale of the ceupons of the said bonds: that he has ne- 
elected and refused to pay or deliver the same to them, or any part 
thereof, and claims to hold the same as collateral security tor the 
sums alleged and ro tine to be due to him from the said Francois 
Laborde and 2 i. | I eCyhes, as sign CS aS af resale of ©. Cavaroe WL 
Sor, and from the — N. W. Casey, receiver of the New Orleans 

National B sgpeeir, Association. 
8 That your ra ae he ee bonds or coupons were 

hypothee: ke security for the said indebtedness and allege 
that as to the indebtedness of the New Orleans Banking Association 
there was deposited on December 16, 1878, and still remaifis depos- 
ited in the Union Bank of London the sum of seven thousand and 
elehty-eight pounds nineteen shillings and ten pence, which belongs 
either to the said Charles M. hg tay aforesaid of S¢ hucharat 
& Sons, or to the said N. W. Casey, receiver of the New Orleans Na- 
tional Banking Association, and should be eredited in the adjust- 
ment of their account and applied to the reduction of the alleged 
indebtedness for which the said Charles M. Fry, trustee as aforesaid, 
claims or pretends to claim to hold the aforesaid bond as security ; 
that for the proper determination of the rights of your orators it 
would be necessary to examine into the accounts of the dealings be- 
tween your orators and the said firm of C. Cavaroe and Son, by 
whom the said bonds were ought on joint account with YOur OFa- 
tors, and also between the said firm of C. Cavaroe and Son and the 


a 
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New Orleans National Banking Association and the said firm of F. 
Schuchardt and Sons, in the examination of which it would be nee- 
essary to have discovery of the books and papers of the respective 
parties and to ascertain as to the existence and extent of certain 
equitable trusts therein. 

That your orators cannot obtain adequate, specific, and perfect 

relief by any actions at law, and such relief as they can obtain 
9 could only be obtained by bringing separate suits against the 

defendants above named, thus involving a multiplicity of 
suits, to avoid the burden of waich your orators ask the interven- 
tion of this court of equity. 

That all the defendants above-named, except the Louisiana Na- 
tional Bank of New Orleans, are trustees under the laws of the 
United States and are for that reason within the jurisdiction and 
subject to the supervision of this court in equity. 

That your orators are informed that the said Francois Laborde 
and Kk. H. Reynes, assignees of C. Cavaroe & Son, the Louisiana 
National Bank of New Orleans, and N. W. Casey, receiver of the 
New Orleans National Banking Association, claim to have liens 
upon the said bonds or some portion thereof or claims affecting the 
said bonds, the exact amount of which vour orators are ignorant of 
and the validity of which your orators dispute. | 

In consideration whereof and forasmuch as your orators can have 
no adequate relief except in a court of equity, and to the end that 
the said defendants may, if they can, show why your orators should 
not have the relief prayed for herein, and may on their several and 
respective corporal oaths and according to the best and utmost of 
their several and respective knowledge, remembrance, information, 
and belief, full, true, direct, and perfect answer make to all and sin- 
gular the premises and to the following interrogatory—that is to 

Sav: 
10 Whether the said defendants or either of them have any 
right, title, interest, lien, or demand of, in, to, or affecting the 
aforesaid two hundred and thirty-two bonds of the city of New Or- 
leans of the denomination of one thousand dollars each, and the 
aforesaid moneys received from the sale of the coupons of the said 
bonds or any part of the said bonds or of the said money. 

And that the said Charles M. Fry, trustee, as aforesaid of Schu- 
chardt & Sons, be adjudged and decreed to deliver over to your ora- 
tors the said bonds and the money in his hands as aforesaid as pro- 
ceeds from the sale of the coupons of the said bonds. 

And that thesaid defendants, Francois Laborde and KE. H. Reynes, 
assignees of Charles Cavaroe & Son, may set forth an account of all 
and every sum and sums of money received and expended by them 
and by the said C. Cavaroe & Son, or by any person Or persons by 
their order or that of either of them, on account of which they have 
an interest In or claim to the said bonds or any portion of them, 
and when and from what in particular all and every such sums 
were respectively received, and how the same respectively have been 
‘disposed of. 

And if it shall appear to this honorable court that the defendant, 
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Charles M. Fry, trustee of Schuchardt & Sons, bankrupts, has any 

right to hold the said bonds as collateral security for any indebted- 
ness of any one, that he may set forth a full account of all 

il the items of the indebtedness for which he claims to so hold 
these bonds as security. 

And that the right of the said Charles M. Fry, trustee as afore- 
said of Schuchardt & Sons, and N. W. Casey, receiver of the New 
Orleans National Banking Association, to the money deposited as 
aforesaid in the Union Bank of London may be settled and apphed 
by this court to the proper account to which it may belong, and 
that due process of injunction and other process may be issued as 
may hereafter appear necessary or advisable. 

Aud that your orators may have such other and further relief in 
the premises as the nature of the circumstances in this case may 
require and to this honorable court may seem meet. 

And may it please your honors to grant your orators a writ of 
subpoena of the United States of America, issuing out of and under 
the seal of this honorable court, directed to the said Charles M. ry, 
trustee of Schuchardt & Sons, bankrupts; Francois Laborde and E. 
H. Reynes, assignees of Charles Cavaroe & Son, bankrupts; the 
Louisiana National Bank of New Orleans,and N. W. Casey, receiver 
of the New Orleans National Banking Association, commanding 
them, on a day certain therein to be named, and under a certain 
penalty, to be and appear in this honorable court, then and there to 

answer all and singular the premises and stand to, perform, 
12 and abide such further order, direction, and decree as may 
be made against them. 

And your orators will ever pray, «e. 

EDGAR A. HUTCHINS, 


Solicitor and of Counsel for Complainants. 


(endorsed :) U. S. eireuit eourt, southern district of New York. 
Frederic Dumont and others against Charles M. Fry and others. 
Amended bill of complaint. Edgar A. Hutchins, complainants’ 
sol’r, 56 Wall St., N.Y. U. S. cireuit court. Filed Jul. 19, 1882. 
Joseph M. Deuel, clerk. 


13 Circuit Court of the United States for the Southern District 
New York. 


os 
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FREDERICK DuMont et al. 


CHARLES M. Fry, Trustee. &c., ef al. 


The answer of Francois Laborde and IE. H. Reynes, assignees in 
bankruptey of Charles Cavaroe, Sr., and Charles Cavaroe, Jr., 
doing business under the firm of C. Cavaroe & Son, to the bill of 
complaint of Frederick Dumont, August Henry Reine, and Jean 
David Moekel, complainants. 


These defendants, now and at all times saving and reserving to 
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themselves all and aj! manner of benefit of exception to the many 
errors, uncertainties, and imperfections in the complainants’ bill of 
complaint contained, for an answer thereunto, or unto so much 
thereof as they are advised it is material for them to make answer 
unto, answer and say: 

1. On December 24th, 1875, at New Orleans, the said Charles 

| Cavaroe, Sr., and Charles Cavaroce, Jr., as partners under the 
14 firm of C. Cavaroe & Son and individually, were by the dis- 
| trict court of the United States for the district of Loulsana, 
of which they were residents, duly adjudicated bankrupts pursuant 
to the act of Congress in such case made and provided. On Feb- 
ruary 26, 1876, these defendants were by the said court appointed 
assignees of all the estate of the said bankrupts, including all prop- 
erty of which they were possessed or in which they were interested 
on December 25, 1875, and the same was duly assigned to them. 
The petition upon which such adjudication was made was filed in 
the said district court on December 23, 1875. 

2. The said 232 bonds of the city of New Orleans and money re- 
ceived from the sale of coupons thereof to the amount of over 
$32,000 were in the possession of Schuchardt & Sons at the time 
they were adjudicated bankrupts, and are now in the possession of 
the said Charles M. I'ry as their trustee. More than twenty days 
before the commencement of this suit a demand for the same was 
madeupon the said Charles M. Fry both by the complainants and 
also by these defendants, and with each such demand the said 
Charles M. Fry, as such trustee, declined to comply. 

»o. These defendants deny that the said Charles M. Fry, as such 
trustee, holds the sald bonds and money received from the sale of 
coupons as collateral security for sums due to the said Schuchardt 
& Sons, or to him as their trustee. from the said C. Cavaroc & Sons, 
or from these defendants as their assignees. 

tL. These defendants have no knowledge or information sufficient 
to form a belief about the deposit in the Union Bank of Loudon in 
the bill alleged. They, however, ask that it may be ascertained 
whether there is any such deposit and what is its amount, and that 

the said Charles M. Fry, as such trustee, may be compelled to 
1d credit the same upon any claims which he may make against 
said bonds and money received from coupons. | 

5. As to the claim of the Louisiana National Bank under an at- 
tachment against the said C. Cavaroe & Son in an action com- 
menced in the supreme court of the State of New York, these de- 
fendants say that they have no knowledge or information sufficient 
to form a belief about such attachment. At the time alleged for 
the issuing of the same the said C. Cavaroc & Son were, and by the 
said Louisiana National Bank and its officers were known to be, in- 
solvent and in contemplation of bankruptcy, and any such attach- 
ment was issued for the purpose of obtaining a preference by the 
said Louisiana National Bank and was void under the act of Con- 
gress hereinafter referred to. 

6. As to the said 232 bonds and the coupons thereto attached, 
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these defendants say that they were purchased by the complainant 
and the said C. Cavaroec & Son on joint account. 

The money used for the purchase was obtained from bills of ex- 
change drawn by the said C. Carvaroc & Son upon the complainants 
and constituted an obligation of the joint account. 

The amount, in whole or in considerable part, remains unpaid. 
These defendantsare advised and believe and insist thatthe said bonds 
and coupons and their procee on should be first ap p ied to, and that 
in law they are chargeable with, the repayment of the nroney with 
which they were purchased, : oa that one-half of the residue of value 
belongs to these defendants 

If this is not so, then these defendants, as the assignees of C. Cay- 
aroc & Son, are and claim to be half owners of the said bonds and 
COUPONS. 

These defendants ask that this court will adjudicate what was 
the interest of C. Cavaroe & Son and what is the interest of these 
defendants in the said bonds, and they deny that any of the de- 
fendants have any lien upon or claim against the interest of said 

bonds of the said C. Cavaroe & Son— 
16 Without this, that any other matter or thing in the bill of 
complaint material or necessary for these defendants to make 
answer unto and not herein or hereby well and truly answered 
unto confessed or avoided, traversed or denied, is true to the knowl- 
edge, information, or belief of these defendants. 

[n consideration whereof these defendants, upon information and 
belief, deny all such matters and things. All of which matters so 
averred by these defendants they Abe ready to maintain or prove as 
this court may direct, and humbly pray to be hence dismissed with 
their reasonable costs and charges as most unjustly sustained ; and, 
as in duty bound, these defendants will ever pray, «ce. 

KF. LABORDE. 
K. H. REYNES 

MAN & PARSONS, 

Solicitors for Defendants Laborde & Reynes. 

JOHN KE. PARSONS, Of Counsel. 


Sworn to before me this 9th day of November, 1877. 
[ SEAL. | F. B. VINOT, 


U. S. Commissioner for the District of Louisiana. 


Bg The Answer of Charles M. Fry, 


Trustee of Frederick Schuchardt & Sons, bankrupts, impleaded with 
Francois Labord and others, to the bill of complaint of Frederick 
Dumont, August Henry Reine, and Jean David. Moekel, citizens 
of the city of Havre, in the Republic of France. . 


The defendant, Charles M. Fry, trustee as aforesaid, now and at 
all times hereafter saving and reserving to himself all and all man- 
ner of benefit and exception to the many errors and uncertainties 
and imperfections in the complainants’ bill of complaint contained, 


- 
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for answer thereunto, or unto so much thereof as he 
material for him to make answer unto, answers and savs— 

That he is informed and believes and denies that the complain- 
ants are the lawful owners of 232 bonds of the city of New Orleans, 
which are of one thousand dollars each, referred to in the complaint, 
cr of any of them, but he admits that they were in the possession of 
Frederick Schuchardt & Sons at the time of their adjudication as 
bankrupts, and that they are now in the possession of this defend- 
ant in the eity of New York. 

This defendant denies further that he now has or at any time re- 
ceived or holdsany moneys from the sale of the coupons attached to 
said bonds; that, as this defendant is informed and _ believes, the 

said I rederick Sechuchar dt & Sons at the times referred to or which 
may be referred to in this litigation were bankers, factors, and com- 
mission merchants, doi ug bus! | ie city of New York, and as 
such acted for Charles Cavaroc & Son, of the city of New Orleans, 
and the New Orleans Banking Association of the same city, 

1S both of which jiatter concerns have since become bankrupts 


sihess 1 ft 


and are represent d by their assignees, the defendants hereto. 
ves, the sald 
bonds are negotiable nds, and were deposited With the said l’red- 


erick Schuchardt & Sons as security for any indebtedness or bal- 


_ : é i 
hat. as this de fen dantaus further 1niormee and bel 
7 
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ances of account which at any time might or could arise in the 
Course of their aforesaid di allngs in their ; for said enaracter with 
the said Charles Cavaroe & Son and the said New Orie as Banking 
Association. 

That the result of the transactions and dealings of the said Fred- 
erick Schuchardt & Sons with said parties is that the said Cha 
Cavaroe & Son are inde bted unto the said l’rederich Schuchardt WX 
Sons, as of the 9th day of February, 1 
7,(04.22 dollars, and the said New Orleans Banking Associal tion ure 
indebted to the sald re derick Schuchardt & Sons as of the Ist day 
of September, in the year 1875, in 

That this defendant claims to hold the aforesaid bonds as security 
for the payment of the aforesaid iIndebtedne Ss, and is de sirous of 
having the aforesaid indebtedness adjudicated and settled, and to 
have the said bondssold under the direction of this honorable court, 


. } a", " i . . i, o~ ' 
1 the vear !4,o0, 1n the sum ol 


Lig Sum O} Loo) 055.00 dollars. 


and LO have the proceeds thereof applied toward the payment of 
such indebtedness, and to have any balance then remaining due 
and unpaid adjudicated in favor of this defendant, and decrees 
rendered therefor. 

This defendant, further answer hat the amount which 
may be due unto the said Frederick Schuchardt & Sons and to this 
defendant, as their trustee, from the said Charles Cavaroe & Son 
may be Increased by the result of an action now pend! 


] 
52 
t 


— 
— 
— 


1 in the su- 

preme court of the State of New York by the defendant, The Louis- 
lana National Bank of New Orleans 

19 This latter action is in two bills of exchange drawn bv 
Charles Cavaroc & Son on Frederick Schuchardt & Sons, one 


for ten thousand dollars and the other for twenty thousand dollars, 
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and purchased by the defendants, The Louisiana National Bank of 
New Orleans. 

The action was tried at the circuit — in the city of New York 
and resulted in a verdict in favor of this defendant on the ten thou- 
sand-doilar draft, and in favor of the Louisiana National Bank on 
the twenty-thousand-dollar draft. From the judgment rendered on 
this verdict both parties have appealed to the general term of the 
supreme court, where the action now remains undetermined. 

Whatever may be the ultimate recovery in that action against 
this defendant such recovery, if had, must be added to the aforesaid 
amount claimed as due from Charles Cavaroe & Son to Frederick 
Schuchardt & Sons and to this defendant as trustee, and for such 
additional and further amount this defendant claims to hold the 
said bonds as security. 

This defendant further states, on information and belief, that the 
said Frederick Schuchardt & Sons, before their bankruptey and as the 
bankers, factors, and commission merchants of the defendants, The 
New Orleans Banking Association, had collected for the said New 
Orleans Banking Association, in England, the sum of about seven 
thousand and eighty-eight pounds nineteen shillings and ten pence 
(£7,088 19s. 10d.) of principal; that the said amount was collected 
by the Union Bank of London as the agent of said Frederick Sehu- 
chardt & Sons and in the latter’s name. The said Union Bank was 
paid therefor by the said Frederick Schuchardt & Sons and received 
the said sum of seven thousand and eighty-eight pounds nineteen 
shillings and ten pence as the bailees of said Frederick Schuchardt 

W& Sons. 
20) Thatthe defendant Casey, as the assignee of the New Orleans 
Banking Association, has, however, claimed that amount 
from the Union Bank of London, and the Union Bank of London 
has declined to pay the same over to Frederick Schuchardt & Sons 
or to this defendant. 

This defendant respectfully prays this court to adjudicate that the 
said amount should be paid by the Union Bank of London to this 
defendant, trustee as aforesaid, and the defendant Casey be enjoined 
from interfering or litigating this defendant’s rights thereto, and be 
decreed to join in all necessary and advisable assurances or releases 
which the said Union Bank may reasonably require, on the payment 
over to this defendant of said amount ana the accumulations thereon, 
and that the same be applied towards the payment of the aforesaid 
indebtedness of the said New Orleans Banking Association to the 
said Frederick Schuchardt & Sons. 

This defendant, further answering, says that the said Frederick 
Schuchardt & Sons, on or about the 3d day of January, 1874, were 
the owners and holders of bills of exchange for the sum amounting 
in all to $43,000, duly accepted by the said plaintiffs, then past due 
and unpaid; that on this latter date the said Frederick Schuchardt 
& Sons commenced, in due form of law, an action against the com- 
plainants, which is still pendingand undetermined, for the recovery 
thereof, and, pursuant to the statutes of the State of New York, duly 
attached the interest of the said complainants, if any, in the bonds 


a ae 


or 
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referred to in the complaint as security for the payment of any 

judgment which may be recovered in the said action; and if the 

sald complainants have any interest in said bonds such interest 

should be applied to the payment of said bills of exchange, and this 
defendant prays to the court so to decree— 


2] Without this, that any other matter or thing in the com- 
plainants’ bill of complaint material or hecessary for this de- 


fendant to make answer unto and not herein or hereby well and 


truly answered unto, confessed.or avoided, traversed or denied, is 


true to the knowledge, information, or belief of this defendant. 

All of which matters this defendant is ready to aver, maintain, or 
prove as this court may direct, and humbly prays to be hence dis- 
missed with his reasonable costs and charges most unjustly sus- 
tained. 

And the defendant, as in duty bound, will ever pray, &c. 

PLATT, GERARD & BOWERS, 


Solicitors for Charles M. Fry, Trustee, &c. 


The Ame nided Anse ih of Charl Ss M. ry, 


Trustee of Frederick Schuchardt & Sons, bankrupts, impleaded with 
l'raneis Laborde and others, to the bill of complaint of Frederick 
Dumont, August Henry Reine, and Jean David Moekel, citizens 
of the city of Havre, in the Republic of France. 


Circuit Court of the United States for the Southern District of New 
York. 


This defendant, Charles M. Fry, trustee as aforesaid, doth further - 
make this his amended answer and say that heretofore, to wit, on 
the 20th day of September, 1877, he filed his answer to the bill of 
complaint in this cause, wherein he set up many defenses 
that he was advised it was necessary for him -—— make and 
averred many allegations and made many prayers, all of 
which defenses, allegations, and prayers he hereby confirms and 
repeats, saving and excepting only in this, that in said answer this 
defendant stated, on information an | belief, that the said Frederick 
Schuchardt & Sons, before their bankruptcy and as the bankers, 
factors. and commission merchants of the defendants, The New 
Orleans Banking Association, had collected for the New Orleans 
Banking Association in England the sum of about seven thousand 
and eighty-eight pounds nineteen shillings and ten pence of princi- 
pal; that the said amount was collected by the Union Bank of 
London as the agent of the said Frederick Schuchardt & Sons and 


+) 


-) 
Seed 


in the latter’s name. 

The said Union Bank was paid therefor by the said Frederick 
Schuchardt & Sons, and received the said sum as the bailees of the 
said Frederick Schuchardt & Sons, and saving and excepting only 
that in said answer this defendant prayed this court to adjudicate 
that the said amount should be paid by the Union Bank of London 
to this defendant, trustee as aforesaid, and the defendant Casey be 
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enjoined from interfering or litigating this defendant’s right thereto 
and he cf Tay 


+} 
; I 


in in all necessary and advisable assurances or 


—. 
~ 
pow 


releases which thre sald Union Bank may reasonably require Of} 
the payment over to this defendant of said amount and the ac- 
cumulations thereon, and that the same be applhed toward the pay- 
ment of the indebtedness of the New Orleans Banking Association 
to the said Frederick Schuchardt & Sons. 

And this defendant avers that, being better informed than at 
the time of filing the aforesaid answer, he now believes the said 
allegation in said answer to be untrue in fact, and he withdraws 

the said prayer in sald answer, leaving all other allega- 


| | ] 


Ho . . ] ——— ; ' . . . —- 9 ee | Caw 
20) LIONS ANA pr Crs 11) cqid answer to remain in full foree and 


And this defendant, as in duty bound, will ever prav, ce. 
CHARLES M. FRY, 
Trustee of F. Schuchardt d& Sons. 
PLATT, GERARD & BOWERS, 
Sol’rs for De fendant hry, Trustee 
JOTIN M. BOWERS, Counsel. 


Sworn to before me this 2lst day of October, 1878. 


A. G. CLEEKR, 
Clerk of Bath County Court. 


24 United States Circuit Court, South’n District of New York. 
IR DERI DUMONT oT al. 


CHARLES M. I ry, Trustee, &c.. FRANCIS LABORDE, and E. H. REYNEs., 


The replieation of Frederic Dumont, August Henry Reine, 


an Or kel, complainants, to the answers of 
} : , " . " ‘ . . O. ‘ 
Charles M. Irv, trustee of Frederic Schuchardt & Sons, and 
; aT ' : | = . } | . ‘} = ; ' = : 
of Francis Laborde and I. H. Reynes, assignees of Charles Cavaroc 


| ? S| 
& Son, bankrupts. defendants. 
4h . aac r jai ‘ salad , a i 4 ] eo = 
hese repliants, saving and reserving unto themseives now and 


ereafter all and all manner of benefit and advantage 


at all times | 
of exception which may be had or taken to the manifold insu fh- 
clencles of the said answers, for replication thereunto say that they 
aver, maintain, and prove their said bill of complaint to be true, 
eertain, and sufficient in law to be answered unto, and that the said 
answer of the said defendants is uncertain, untrue, and insufficient 
to be replied unto by these repliants, without this, that any other 
matter or thing whatsoever in the said answer contained material 
or effectual in the law to be replied unto and not herein and hereby 
well and sufficiently replied unto, confessed or avoided, traversed or 
denied, 1s true; all which matters and things these repliants are 
and will be ready to aver, maintain, and prove as this honorable 


% & 
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court shall direct, and humbly pray as in and by this said bill their 
have already prayed. 
EDGAR A. HUTCHINS, 


" . + q | . 
( Ovi nlainants solicior. 


26 Circuit Court of the United States for the Southern District 


of New York. 


FREDERIC Dumont and Others 


CHarvtes M. Fry, Assignee, and Others. 


Interrogatories to be administered to Charles Cavaroe and Charles 
Cavaroce, Junior, of the city of New Orleans, in the State of Louisi- 
ana, witnesses to be produced, sworn, and examined, under and by 
virtue of the annexed commission, before John Finney, Esq., the 
commissioner therein named, in a certain cause depending in the 
circult court of the United States for the southern district of New 
York, wherein Frederic Dumont and others are plaintiffs and 
Charles M. Fry, assignee, and others are defendants, on the part 
of plaintiffs. 


First interrogatory. What is your name, age, and occupation, and 
where do you reside ? 

Second interrogatory. Do you know the parties, plaintiff and de- 
fendant, in the title of these interrogatories named or either or 
which of them, and how long have you known them or either and 
which of them ? 

Third interrogatory. What business were you engaged in in the 
years 1870, 1871, 1872, and 1873, and where did you carry on said 
business ? If you were a member of any firm at that time state what 
was the name of that firm and who were the partners composing it. 

Fourth interrogatory. Did you at any time prior to October 1, 
1873, deposit with IF. Schuchardt & Sons, of the city of New York, 


232 bonds of the city of New Orleans of the par value of one 
ye housand dollars each? If so, state what took place at the 


| 

time when you so deposited them. State fully any and all 
conversations had- by you with any of the members of said firm and 
produce all letters which you received from said firm or any mem- 
ber thereof, and produce copies of all letters written by you to said 
firm or any member thereof in reference tosaid bonds from the time 
you first deposited them with the said firm to the present time, and 
if at any conversation had by you with any member of the said firm 
he made any memorandum in reference to said bonds and delivered 
it to you, produce said memorandum. 

Fifth interregatory. Were you ever an officer of the National 
Banking Association of the city of New Orleans? If yea, did that 
bank have any transactions with Schuchardt & Sons in which any- 
thing was done in reference to said 252 bonds, and by whom, and 
produce any letters which you can written to said bank by Schu- 
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chardt & Sons or to any officer of the said bank in reference thereto, 
and produce any letters you can which were written by said bank 
Or any ofticer thereof to Schuchardt & Sons in reference thereto. 

Sixth interrogatory. If in answer to the fourth and fifth interrog- 
atories you shall have produced any papers, state whether or not vou 
are familiar with the handwriting thereof; and,ifso, in whose hand- 
writing are they, respectively ? 

Seventh interrogatory. Are you familiar with the manner of con- 
ducting the business of banking and exchange brokerage in the 
cities of New Orleans and New York; and, if so, how long have you 
been so familiar? 

Kighth interrogatory. Is there any usage among exchange bank- 
ers and brokers as to the meaning of a draft “ @ déconvert 7” If yea, 
what does the phrase “4@ déconvert”” mean, and how 1s it used among 
exchange brokers and bankers ? 

Ninth interrogatory. Did the New Orleans Banking Asso- 

28 ciation become bankrupt in 1875 or about that time; and, if 

so, When? If vea, did said New Orleans Banking <Associa- 

tion at that time owe Schuchardt & Sonsanvthing; and if so, what 

and on what account? Had there ever been an account “ @ décon- 

vert” between them ; and, ifso, was that account closed at that time? 

[fit was not closed what was there due on that account? Has any- 
thing been paid since; and, if so, on what account ? 

Tenth interrogatory. Did any firm with which you were con- 
neeted fail in 18 


70? Ifso, when did it fail, and at the time of its 
failure did it owe Schuchardt & Sons anything; and, if so, what, 
and on what account ? Hlas anything been paid since on account of 
such indebtedness: and. if so, how mueh and on what account ? 
Does that firm orits legal representatives now owe Schuchardt & 
sons anything ‘4 

Kleventh interrogatory. Were said bonds, previous to their said 
deposit by you with Schuchardt & Sons, bought by you as brokers 
or otherwisc? If vea, state In what capacity or on whose account 
and under what agreement, 1f any, vou bought them. If taken In 
exchange for other securities of the city of New Orleans answer the 


same questions as to them. State fully, 

Twelfth interrogatory. Do you know any other matter or thing 
touching the matters in question that may lead to the benefit or ad- 
vantage of the said plaintiff? If so, declare the same fully and at 
large as 1f you had been particularly interrogated thereto. 

EDGAR A. HUTCHINS, 


I laintifis’ Attorney. 


ces 
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29 Cireuit Court of the United States for the Southern District 
of New York. 


FREDERIC Dumont and Others 
against 
CHARLES M. Fry, Assignee, and Others. 
«s 

Cross-interrogatories to be administered on the part of the defendant, 
Charles M. Fry, to Charles Cavaroe and Charles Cavaroe, Jr., wit- 
nesses to be examined on the part of the complainants in the 
action and before the commissioner referred to in the preceding 
interrogatories. 


first cross-interrogatory. If you shall testify to any conversations 
in answer to the fourth interrogatory state where each conversation 
took place, the’ date thereof, with whom, and who were present at 
the time. State separately the words of each conversation, as near 
as you possibly can. 

Second cross-interrogatory. Were you president of the New Or- 


oo 


+) 


leans Banking Association; 1f so, from what time to what time‘ 
Were vou not pre sidentin the month of Septem ber, 1S73? Did you 
notaid it with the funds and resources of yourself and of your firm ? 
Please to give a brief statement of what you and. your firm did in 
that respect. Did you not preside ata meeting of the officers of that 
bank held on or about the 20th September, 1878, 1n which, among 
other things, a resolution was passed by vote of yourself and other 
officers as follows: 


30 Called meeting. 


N. O. NATIONAL BANKING ASSOCIATION, 
NEW ORLEANS, Sept. 20, 1878. 

Present: C. Cavaroc, president; A. Tertron, J. Aldige, John 
Roechi, A. A. Mouton, P.S. Wiltz, L. Haas, Jr. 

The president stated that the object of the meeting was to inform 
the board of the unpleasant state of affairs in general, and particu- 
larly of the panic actually prevailing in New York. ‘The suspen- 
sion of Jay Cooke & Co., which was already announced and which 
no doubt would be followed by many others, would tend to increase 
the present uneasiness and render our money market still more 
stringent. 

He would therefore ask the board to suggest or adopt such 
measures as In their judgment they would think expedient to avert 
the impending crisis. Whereupon it was unanimously 

Resolved, That in view of securing the president against any 
eventual loss of the 7 per cent. city of New Orleans bonds belonging 
to the firm of C. Cavaroe & Son and actually pledged to Messrs. F. 
Schuchardt & Sons, agents of the Bank of New York, as collateral 
security for the payment of all foreign exchange bills entrusted to 
their care for negotiation and by them indorsed that he be and is 
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hereby authorized to select as guarantee from the portfolio of the 
bank such papers as he may think proper to the extent of one hun- 
dred thousand dollars. 

On motion, it is further , 

Resolved, That the board hereby tender their thanks to the presi- 
dent for the aid he Is individu: lly lending by leaving undisturbed 
a large cash balance of eighty thousand dollars actually standing to 
the credit of C. Cavaroe & Son on the books ofthe bank. 

And the board adjourned. 

(Signed) C. CAVAROC, Pres’t. 
HENRY BLACHE, Cashier. 


o Did or did not you vote for that? Was not that resolution 

passed ? Is or is not the above substantially a copy of such 
resolution ? [f not, whence does it differ from the resolution itself? 
If it does substantially differ state the terms of that resolution your- 
self. Annex the original resolution to your deposition. If you 
cannot or will not, state why. 

Third cross-interrogatory. Did not you or vour firm or the bank- 
Ing association at various times direct Messrs. Schuchardt W& Sons to 
hypotheeate or use or pledge or make other dispositions of these 
bonds orsome of them for the benefit of your firm or of the bank- 
Ing association, Which directions the said firm followed? State each 
of such occurrences, with the dates, parties to whom, and the objects 
thereof. Please to give the dates of the letters of yourself, your firm, 
and of the banking association directing such use, pledge, or dispo- 
sitions. 

fourth cross-interrogatory. If you answe r the 11th interrogatory 

state each agreement that you may speak of separately and whether 
verbal or written. If verbal when and between what persons, and 
where made. if written annex the same and every writing con- 
nected with it. Ifyou shall state that any payment was made to or 
for you for said bonds or the securities they were taken in exchange 
for, state when, where, and how such payments were respectively 
made. State which of such payments were made by cash and which 
bv drawing or redrawing, and whether such redrawings were ulti- 
mately paid in cash; and, if so, by whom, wben, and where. Were 
not drafts or bills of exchange drawn by you or by your firm or by 
the bank on the complainants in this action outstanding at the time 
of the failure of the banking association and of your firm? State 
what such drafts or bills of exchange were, and how they originated, 
and the original consideration or starting thereof, however remote. 
If you state what said bonds or the securities from which they 
originated were bought for or on joint account with the com- 
plainants, state when ; how thefunds to pay for them were 
raised; if by bills, give the bills,and then state whether such 


se 
< 


bills were not provided by redrawing and whether said original bills 


were ever—and, if so, when and how—paid by the complainants out 
of their own cash and not with proceeds of redrafts or some similar 


ed 
* 
~ 


means. 
Fifth cross-interrogatory. Please to state the true origin and con- 


yon 
o 
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sideration of the following bills of exchange drawn by the firm of 
Cavaroe & Co. against F. Dumont & Co. In the first place, are not 
the complainants in this action that firm? The following are the 
bills of exchange we ask you about: Five bills of exchange drawn 
by C. Cavaroc & Son on F. Dumont & Co., each at 90 days aiter 
sight, each dated 4th Septeraber, 1S73, to order of C. Cavaroc & Son, 
for 10,000 franes each. 

Four bills of exchange draw u by C. Cavaroe & Son on F. Dumont 
& Co., each dated Sept. 4, 1873, payabie 90 days after sight, to the 
order of C. Cavaroe & Son, ror 15.000 franes each. 

Two bills of exchange, each dated Sept. 27, 1873, drawn by the 
firm of C. Cavaroc & Son on F. Dumont & Co., payable to the order 

l'rederick Schuchardt WN Sons, for the Sum of N0O.000 franes each. 

Last cross-interrogatory. Have you heard or can you say or do 


) 
i 
é 


you know anything relative to the matters in controversy in this 
action, beyond what you have been interrogated unto, we h may be 
of benefit or advantage to the defendant, Charles M. Fry? If so, 


please to state the sami fully and at larg as if you had “ Chi par- 
ticularly interrogated thereunto. 
PLATT, GER. LT dee arg 


yey . <a ' 4 y : ] "4 4 , _— 2: «, sa @ . : a 
Oo Circuit Court of the L-nited States for the Southern District 


IF REDERIC Dumont et al. vs. CHARLES M. Fry. Assignee. 


Interrogatories to be propou unded to N. W. Casey, Charles Cavaroe, 
and Edward Reynes, witnesses to be produced, sworn, and exam- 
ined, under and by virtue of the annexed commission, In New 
Orleans, Loulsiana, 1 cl certain Cause pe nding ip the circuit court 
of the United States for the southern district of New York, wherein 
rederic Dumont and others are plaintiffs and Charles M. Fry 
assignee, and others are defendants, on the part of I*. Laborde and 
Kdward Reynes, assignees of Charles Cavaroc & Son 
I. What is your Age and OCCIIP ition ¢ Where do you I" side? 

[I. Do you or not know the parties to this suit or either of them ; 

if yea, whom do you know and how long have you known them * 

Do you know the assignees of the bankrupt estate of Charles Cava- 

roc & Son; if yea, who are they and where do they reside? Do you 

or not know anything of a bonds of the city of New Orleans, of 
the par value of 81.000 e: left with or sent to Messrs. Schuchardt 

W Sons, of the city of in W Y ork: if so, who de} osited said bonds 

and for what purpose were they left or deposited with them? What 

was said and done and written in reference to said bonds? State 
fully and in detail all that you know in reference to said bonds. 

Who now has possession of them? Have you had any letters from 

Messrs. Schuchardt & Sons relative to said bonds? If yea, 
of produce them. If you cannot, state why not and annex coples 
or state their contents. 


o—174 
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[Iif. Do you know whether or not the New Orleans Banking Asso- 
Clation or its receivers makes any claim upon said bonds, either as 
owner or as claiming to have the same, held by FF. Schuchardt & 
Sons as security for any debts or bills? State all that you know on 
this subject. 

IV. Frederic Dumont and others have instituted suit against C. 


M. ry, assignee of F. Schuchardt & Sons, for 232 bonds of the city 
of New Orleans, of $1,000 each, and Messrs. F. Laborde and E. H. 
Reynes, as assignees of ©. Cavaroc & Son, are also claiming said 


bonds. Do you or not know of any facet showing to whom said 
bonds belong or who has the right to the whole or any part of the 
same? If yea, state fully and in detail all you know on this sub- 
jyeet. Do you or not know whether the Louisiana National Bank 
has made any claim against the assignees of Cavaroc & Son, or re- 
ceived any dividend from them on certain drafts alleged to have 
been drawn on Messrs. I*. Schuchardt & Sons, or received any divi- 
dend from them on certain drafts alleged to have been drawn on 
Messrs. IF’. Schuchardt & Sons; if yea, upon what claims has said 
bank received dividend and when did it receive the same? State 
fully all you know upon this subject. Do you know any other mat- 
ter or thing which will explain the relations of the above parties 
and their rights to said bonds or any part thereof? If yea, state the 
same fully. 


35 Cireuit Court of the United States for the Southern District 
of New York. 


hREDERIC DUMONT and Others 
against 


CHARLES M. Fry, Assignee, and Others. 


Redirect interrogatory to be administered on the part of the com- 
plainants to Charles Cavaroc and Charles Cavaroe, Jr., witnesses 
to be examined on the part of the complainants in the action 
and before the commissioner referred to in the preceding inter- 
rogatories and cross-interrogatories. 


[f, in answer to the fifth interrogatory, you shall state anything 
in reference to the bills of exchange therein mentioned, please state 
whether those bills of exchange have been fully paid or not; or, if 
partially paid, to what extent, so far as you know. 

KDGAR A. HUTCHINS, 


Complainants’ Solicitor. 


Depositions of witnesses produced, sworn, and examined- the 
twelfth day of July, eighteen hundred and eighty-one, and ether 


days, as hereinafter specified, at the city of New Orleans, State of 


Louisiana, under and by virtue of a commission issued out of the 
circuit court of the United States for the southern district of New 
York in acertain cause therein depending and at issue, wherein 
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Frederick Dumont and others are complainants and Charles M. Fry, 
assignee, and others are defendants, as follows, viz., July 12th, 1881: 


E. H. Reynes, of New Orleans, State of Louisiana, an exchange 
and stock broker, aged fifty-three years and upwards, being dulv 
and publicly sworn, pursuant to the directions hereto annexed, and 

examined on the part of F. Laborde and E. H. Revynes, as- 
36 signees of Charles Cavaroc & Son, does depose and say as 
follows : 

Ist. To the first interrogatory he saith: I am fiftv-three vears of 
age; an exchange and stock broker, and I reside in New Orleans. 

2d. To the second interrogatory he saith: I know Charles Cavaroc 
and his son, of the firm of Charles Cavaroe & Son, In person, but | 
have no personal acquaintance with Mr. Schuchardt or his’ sons, 
but I knew one of his sons-in-law, Mr. Wells. I had some little 
business transaction with him in New York, and saw him once or 
twice in his office on business, but that was prior to the failure of 
Mr. Cavaroe. Iam cne of the parties to this suit, coassignee with 
OF Laborde, whom I also know personally, Mr. Laborde and myself 
being coassignees of the bankrupt estate of C.-Cavaroe & Son. Mr. 
Laborde resides here in New Orleans also, but he 1s now in Europe, 
on account of his health, with his family, and has been in Europe 
for about one vear aud very ae Charles Cavaroce, Senior, resides in 
New Orleans. His son resides in Chicago, where he has a wine 


' store—Charles Cavaroc, Junior. I know from Charles Cavaroc per- 


sonally and from the schedule of C. Cavaroc & Son in bankruptev 
that the two hundred and thirty-two bonds of the city of New Or- 
leans of the par value of one thousand dollars each were left in the 
hands of Sehuchardt & Sons. I do not know personally why they 
were deposited with Schuchardt & Sons. Mr. Charles Cavaroc told 
me that they were deposited with Schuehardt & Sons. [ do not 
know what was said, done, and written in reference to said bonds. 
[know nothing further than what I have already stated in refer- 


-encetosaid bonds. I believe the assignee of the estate of Schuchardt 


a 


& Sons has possession of those bonds now. I have not had any 
letters from Schuchardt & Sons relative to said bonds. 
ol od. To the third interrogatory he saith: Ido not know 
anything about that at all. It has never come before me, as 
assignee, from the bank or the receiver. 
4th. To the fourth interrogatory he saith: I do not know any fact 
showing to whom said bonds belong or who has the right to the 
whole or any part of the same. I have left the whole of that matter 
to our legal advisers. I do not know to whom these bonds belong ; 
I do not know who the owners are. From the schedule of C. Cav- 
aroe & Son I ean see that these bonds belong on joint account to the 
estate of C. Cavaroe & Son and F. Dumont & Co. Mr. Cavaroc has 
drawn drafts to the amount of four hundred and eighty-four thou- 
sand (484.000) franes on the house of F. Dumont & Co., which were 
accepted and paid by them. That I know, asshown by theschedule 
of C. Cavaroe & Son in bankruptcy. There is a balance of five 
hundred and fifty-six thousand (556,000) frances of drafts drawn by 
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C. Cavarée & Son on F. Dumont & Co. held by different parties; I 
do not know whether they were accepted by F. Dumont & Co., but 
they are outstanding and unpaid—I know that from the schedule 
of ©. Cavaroe & Son in wary weitere the owners of these drafts 
have proven their claims and received their share of the dividends. 

know this from being assignee and having paid them. I know 
that the Louisiana National Bank has made a claim against the 
asslonees of C. Cavaroe & Son on drafts—one of twenty thousand 
dollars and one of ten thousand dollars—thirty thousand dollars 
($50,000) all told—drawn upon Schuchardt & Sons by ©. Cavaroe & 
Son. That is to my personal knowledge. They have proved their 


elaim and received their dividends at the time when the dividends 
were declared. ‘They received four per cent. once and one per cent. 
at al her time. On the 6th January, IS79, the dividend of 
OO four p rcent. was paid amounting to $1,200, and cl further div- 
idend was paid February 16th, 1880, amounting to $230. I 


know nothing else which will explain the relations of the above 
| . : | a | 
parties and their respective claims to said bonds. 


kk. H. REYNES. 


Mxamination taken, reduced to writing, and by the witness sub- 
his 12th day of July, ISSI, before— 
J. D. ROUSE, Com’r. 


seribed and sworn to t 


STATE OF LOUISIANA, ae 
City of Ne ii Oyrli Liis, } : 


[, J. D. Rouse, do hereby certify that FE. H. Reynes, the witness, 
person: ly appeared before me on the 12th day of July, 1881, at ten 
0'cloc kd the morenoon, at ni othee, No. os ( Carondelet street, 1) the 

of Ne w Orleans, in the State of Louisiana, and after being duly 
sworn to testify the truth, the whole truth, and nothing but the truth, 
did depose to the matters contained in the oregoing deposit tion, and 
did in my presence subseribe the same; and I further certify that I 
have subseribed my name to each) half sheet thereof. 
J. D. ROUSE, Com’r. 


EK. D. Le Brerox, of New Orleans, State of Louisiana, a lawyer, 
aged forty-eight vears and upwards, being duly and pubhely sworn 
pursuant to the directions hereto annexed, and examined on tbe part 
of kk. Ht. Reynes and I. Laborde, assignees of C. Cavaroe & Son, and 
interrogated by T. L. Bayne, attorney for said assignees, does depose 


and say as follows: 


}) 


@. What is your occupation ‘ 
A. Lam a lawver. 
(). Where do you reside ? 
A. in the city of New Orleans. 
39 @. What is vour ag 
A. | am forty- iad vears of age. 
@. Have you had any relation to the bankrupt estate of C. Cava- 
roc & Son: and, if so, what relation have vou cal with this bank- 
rupt estate ¢ 
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A. Yes; I prepared a schedule of C. Cavaroe & Sons when they 
went into bankruptey, and I have since then, more or less, been 
connected with the estate, making their accounts, and so on, prepar- 
ing the checks of the assignees. ‘The general administration of the 
assignees has been in my hands. 

@. Do you know anything about two hundred and thirty-two 
bonds of the city of New Orleans, of the par value of one thousand 
dollars each, said to be in the hands of the assignees of F. Schu- 
chardt & Sons? If so, state what you know in reference to them. 

A. I know something about them, but not to my personal knowl- 
edge. | 

Q. What knowledge have vou, and from what sources do you de- 
rive it, in reference to those bonds ? 

A. From what C. Cavaroe & Son represented to me when I made 
the schedule. According to their statement, those bonds were placed 
in the hands of IF. Schuchardt & Sons about the year IS7Zo. They 
belonged to the joint account of C. Cavaroc & Son and F. Dumont 
& Co. They were purchased by C. Cavaroc & Son for their joint 
account. 

(). Do you know about what they cost ¢ 

A. Yes; according to the statement made by M. Cavaroe, they 
cost one hundred and eighty-nine thousand three hundred and sixty 
dollars ($189,360). 

(. How were they paid for—in drafts, or how ‘ 

A. They seem to have been paid for by a series of drafts drawn 
by C. Cavaroce & Son on F. Dumont & Co.—that Is, according vo the 
schedule, not from my personal knowledge. Of these draft 


} 


s four 

hundred and eighty-four thousand (484,000) franes seem to 
40) have been paid by F. Dumont & Cé., and the balance of those 

drafts—about five hundred and fifty-six thousand (556,000) 
franes—seem to be outstanding and unpaid, and the unpaid balance 
of those drafts has been proven against the estate of C. Cavaroe & 
Son by the holders thereof, who have received dividends thereon. 
That is a matter of my personal knowledge. 

(. Do you know where the correspondence of C. Cavaroc & Son— 
their letters and letter books—are ? 

A. No, sir; I do not kuow. 

@. Do you know whether they have been destroyed by fire? 

A. Ido not know. The last time when I saw them was in the 
office of C. Cavaroe & Son, when I was preparing their schedule in 
bankruptcy. 

Q. In the preparation of that schedule did you have full access to 
their books and papers ? 

A. Yes. 

Q. Do you know whether or not the New Orleans National Bank- 
ing Assuciation or their receiver has ever made any claim upon 
those bonds ? 

A. I could not say; I do not know. I know of no claim made 
by either of them. 

Q. Do you know anything of any claim by the Louisiana Na- 
tional Bank arising from drafts drawn by C. Cavaroe & Son on F. 
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Schuchardt & Sons; and, if so, what do you know and what drafts 
were drawn ? 

A. Yes. The Louisiana National Bank of New Orleans made a 
claim on two drafts, one of ten thousand dollars ($10,000) and the 
other of twenty thousand dollars ($20,000). Those drafts were dated, 
one October 18th, 1878, and the other October 12th, 1875. They 
proved their claims on those two drafts and received dividends 
thereon from the estate of C. Cavaroe & Son. 

Q. Hlow many dividends have been declared in the bankruptcy 
of (©. Cavaroe & Son ? 

A. Two dividends have been declared in that case, one of four per 


cent. and one of one per cent. T he proofs were made prior 
4] to the 6th of August, 1877; how ious before | pata say. 


The first dividend was declared on the 6th of August, 1877, 
and the second dividend on the 21st of January, 1850. They have 
colleeted both dividends 

(). Where is Mr. IF. Laborde ? 
A. He is in Bordeaux, France, and has been there fully a year. 
(). Is he in bad health ? 
A. Yes. He was sick when he left here. 
EK. D. LE BRETTON. 


Examination taken. reduced to writing, and by the witness sub- 
scribed and sworn to this 12th d: ay of July, 1SS1. before— - 
J. D. ROUSE, és 


( om WLUSSLONET. 


STATE OF LOUISIANA, } 


‘ . y SS: 
( ity Ol Ne ff) Orli (17S, ' 


[, J. D. Rouse, do hereby certify that E. D. Le Breton, the witness, 
personally appeared concn" me on the 12th day of July, 1851, at 12 
o'clock meridian, at mv office No. o. Carondelet street, in the city 
of New Orleans, State of Loulsiana, and, after being sworh to testify 
the truth, the whole truth, and nothing but the truth, did depose to 
the matters contained in the foregoing depositton, and did in my 
presence subscribe the same; and I further certify that Thomas IL. 
Bayne, Esq., appeared in behalf of said defendants, Reynes and La 
Borde, assignees, and no counsel appeared for any other party ; and 
[ further certify that I have subscribed my name to each half — of 
sald deposition. 

J. D. ROUSE, 


Commissioner. on 


CHARLES CAVAROC, Sr., of the parish of St. Bernard and State of 
Louisiana, merchant, aged fifty-three years, a witness on behalt of 
complainants, being duly and publicly sworn pursuant to the 
directions hereto annexed, doth depose and say as follows: 


42 To the first interrogatory he saith: My name is Charles 
Cavaroe, nde oO} years old; merchant. I reside in the parish 
of St. Bernard, State of Louisiana. 
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To the second interrogatory he saith: I know the complainants, 
F. Dumont & Co. I know FF. Schuchardt & Sons, but I am not ae- 
quainted with Mr. Fry. I have known Mr. Dumont since twenty- 
five or thirty years, and Schuchardt & Sons since about twenty 
years. 

To the third interrogatory he saith: I was the senior member of 
the firm of C. Cavaroe & Son during those years referred to, which 
firm was engaged in the commission business and banking busi- 
ness. ‘The business of the firm was carried on in the city of New 
Orleans, State of Louisiana, and was composed of myself and my 
son, C. Cavaroe, Jr. During the same time I was president of the 
New Orleans National Banking Association and the New Orleans 
Mutual Insurance Association. 

To the fourth interrogatory he saith: I did deposit with the firm 
of F. Schuchardt & Sons, of the citv of New York, (252) two hun- 
dred and thirty-two bonds of the city of New Orleans, of the par 
value of ($1,000) one thousand dollars each, some time in the year 
1870, by myself, C. Cavaroe. It was for safe keeping. They were 
deposited for account of my firm, and that deposit had no connec- 
tion whatever with the bank. I couldn’t remember the conversa- 
tions that I had at the time that I deposited the bonds. I know at 
that time I didn’t owe a cent to Mr. Sechuchardt. I trusted him 
simply with the bonds without any idea of borrowing money on 
them. Iam unable to produce any of the original correspondence 
between Schuchardt & Sons and myself in reference to these bonds. 
Some of them were burned in my store about four years ago, and 
others I delivered to Mr. Fergus Fusillier, my former attorney, who 

is now dead. My impression is that some of these letters 
45 have been sent to New York to Mr. Monrose or to Mr. Hutch- 

ings. I have copies of a few letters and extracts from letters 
written by my firm or myself to Schuchardt & Sons, and a few copies 
and extracts of a few letters received from Schuchardt & Sons, with 
the dates of same, which I will produce and annex to my answer, 
which copies I now annex as part of my answers, marked “ A 1,” 
"AZ “Az, “AG "AG *AG "2:7, "se oe ee 
[ have no other copies of correspondence with Schuchardt & Sons, 
my letter books, as previously stated, having been burned. I don't 
remember that they gave me any receipt or memorandum of the 
bonds, but they were always subject to my call. 

To the fifth interrogatory he saith: I was president of the New 
Orleans National Banking Association, located at New Orleans, Loutsi- 
ana. When Mr. Schuchardt asked from the bank a guarantee for 
a credit of one hundred thousand dollars ($100,000), to be made 
by Schuchardt against exchange which the bank had to send him to 
cover those one hundred thousand dollars, I individually and I as a 
member of the firm of C. Cavyaroe & Son gave to Mr. Schuchardt 
the authority to take a certain amount of those two hundred and 
thirty-two bonds to cover his credit of one hundred thousand dol- 
lars, until the bank had sent to him the amount of the exchange to 
make good those one hundred thousand dollars. This was the whole 
transaction. I don’t know if I have explained myself well. I can 
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produce no other letters in reference to the matter except such copies 
or extracts as are referred to In my previous answer. 

To the sixth interrogatory he saith: The copies of the letters 
which I have annexed to my deposition were made by one of my 
clerks under my direction. 

To the seventh interrogatory he saith: I am familiar with the 

banking and brokerage business in the city of New Orleans 
df but not in New York. I have been familiar with the busi- 
ness In New Orleans for twenty-five years. 

To the eighth interrogatory he saith: There is a usage and mean- 
Ing. The words ° @ découvert” we use more frequently In Freneh 
than “credit.” If I write in French to ask an open credit to a 
banker I will merely ask him: “ Let me draw on you @ découvert 
for one or two hundred thousand dollars.” If I say to the banker, 
“ J will cover you with exchange to that amount,” assoon as I cover 
to that amount it Is finished. I don’t owe a cent to that amount, @ 
découvert is cle sed, and I havea right to Fo On again. [t is a revoly- 
ing credit. For instance, with Schuchardt suppose I draw to-day 
$100,000 on Schuchardt and it was @ découvert, and the next morn- 
ing or day after I send to Schuchardt $100,000 of exchange bought 
from different houses here, my @ découvert is finished—it is closed. 
As soon as I have remitted exchange for the $100,000 draft of the 
day preceding the « découvert is closed. Schuchardt is covered then. 
On the same day or next morning I have a right to draw $100,000 
and cover again. As soonas I have remitted $100,000 exchange I 
have aright to draw again. ‘Therefore, when the bank remitted ex- 
change to cover what the bank had drawn under that credit, @ 
découvert, the guarantee made by me, C. Cavaroc, ceased, and the 
night to hold these bonds ceased under that guarantee. 

To the 9th interrogatory he saith: The New Orleans National 
Banking Association suspended payment on the 4th of October, 
1873. The bank did owe to Schuchardt & Sonsa few thousand dol- 
lars, according to their account current, on the Ist of October, but as 
the bank only failed on the 4th of October and had remitted during 
those three days [f have no doubt that the balance was a trifling One 
and may be against Schuchardt & Son. The bank might have be- 
come subsequently liable on drafts or endorser of exchange, which 

was afterwards protested. I am _ positive, though, that the 
45 credit @ découvert for the $100,000 was covered entirely by the 

remittance of drafts. There had been an aceount, but that 
account of «@ découvert at that time was closd. It existed no more 
because there was no indebtedness under it. I know nothing about 
debts opened since. | 

To the 10th interrogatory he saith: The firm of C. Cavaroe & Son 
failed in 1875, onthe 4th day of October, the same day that tlie bank 
failed. On the account current rendered by Schuchardt & Sons, 
representing a balance of $7,454.22 against my firm, this balance 
they arrived at by first crediting my firm with the proceeds of cer- 
tain drafts forwarded on two occasions for 100,000 franes each time, 
and afterwards debiting them January 5th, 1874, for protested drafts 
on Dumont & Co., $29,938.62; January 12th, 1874, protested drafts 
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on same,$22,026.25, and unpaid drafts on Mascullier Fils, $6,562.25, 
which drafts it seems were in the possession of Schuchardt & Sons. 
In that account current Schuchardt & Sons omitted to credit my 
firm with $8,120 interest coupons on 252 bonds which fell due De- 
cember Ist, 1875. This eredit would destroy the balance struck and 
leave Schuchardt & Sons debtors instead of creditors of my firm, 
the account current being in other respects correct. I have paid 
them nothing since, and I don’t know whether or not any payment 
has been made to them upon any account by assignees in bank- 
ruptey. My firm nor my legal representatives do not owe Schu- 
chardt & Sons anything on any account. It may be that they are 
the holders of protested drafts upon which my firm were drawers or 
indorsers. 

To the 11th interrogatory he saith: The bonds were bought by C. 
Cavaroc & Son, in partnership with F. Dumont & Co., of Havre, 
France. The agreement was that C. Cavaroc & Son should buy 
them on joint account with F. Dumont & Co. Caravoe & Son drew 
on Ff. Dumont & Co. for the pavment of those bonds—that is, the 

whole amount. The purchase was made by my son, the 
46 junior member of the firm, and may have been of other 

securities which were subsequently exchanged for the bonds. 
These bonds, when they purchased in 1870 upon joint account, 
were paid for out of the proceeds of drafts drawn by my firm upon 
lk. Dumont & Co. to the extent of one million of franes, but as these 
drafts matured they were covered by remittances of exchange made 
by my firm, and other drafts were drawn, and so continued until! 
after my failure, after which time I*. Dumont & Co. paid drafts so 
drawn to the amount of 484,000 francs, which is all that they paid 
upon account of the purchase-money of these bonds; and the bal- 
ance of these drafts are held by various creditors, except 200,000 
franes paid by us or charged to Cavaroe & Son in the account of 
Schuchardt & Sons (“ Exhibit B”), and who have proved them up In 
bankruptcy against C. Cavaroe & Son. 


Cross-Interrogatorie s Propound. d to the Witness on Be half of Charles M. 
Fry, OnéE of thre Defe ndants. 


To the Ist cross-interrogatory he saith: I don’t know that I had 
any conversations inquired of in the 4th interrogatory, and there- 
fore cannot state what took place, if any did take place. 

To the 2d cross-interrogatory he saith: I was president of the New 
Orleans National Banking Association from its conversion from a 
State bank to the National Banking Association until its failure, 
Oct. 4th, 1873. I was president in the month of September, 1875. 
[ did take great personal interest in the affairs of that bank. I did 
aid it with funds of my own and other resources obtained from 
friends. I think I put in the bank from $200,000 to $500,000 of 
good assets. I had to help the bank. I did preside at the meeting 
referred to in the interrogatory. Such resolution was passed, and, 
as far as I can remember, it is substantially the resolution passed at 
that meeting. I did not vote for the resolution because | presided 

4—174 
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at the meeting. I cannot annex the original resolution because it Is 
not in my possession or under my control. 

47 To the 3d cross-interrogatory he saith: I do not remember 
that I ever pledged those bonds except for that credit a 

découvert. | never authorized Schuchardt & Sons to dispose of or 

borrow any money on those bonds. I never authorized Schuchardt 

& Sons to hypothecate or use said bonds other than for the purpose 

already stated by me in my direct answer. 

To the 4th cross-interrogatory he saith: The agreement was made 
by myself with Mr. Dumont in Paris. It was verbal and I sent a 
cable to my son to buy fora million franes. I think that was in 
the month of June or July, 1870. I have already stated, in answer 
to the 11th direct interrogatory, the manner in which payments for 
these bonds were made. I cannot state more in detail than I have 
already stated in answer to the 11th interrogatory how such _ pay- 
ments were made by drawing and redrawing upon F. Dumont & 
Co. The drafts which were thus drawn were wholly. outstanding 
at the time of our failure, but subsequently Dumont & Co. paid 
454,000 franes. I cannot give other details called for by this cross- 
interrogatory than I have already given in my answers to the direct 
interrogatories herein, and I refer to the same as my answer hereto. 

To the 5th cross-interrogatory he saith: The complainants in this 
case are I’. Dumont & Co., against whom certain bills of exchange 
were drawn by us in September. I cannot now recall the particu- 
lars of the bills described in this interrogatory. I am not in posses- 
sion of my books and I cannot ascertain. I couldn’t tell the origin 
or consideration of the bills referred to, but as heretofore stated cer- 
tain bills were drawn, the consideration of which were to pay for 
the bonds. I drew a great many bills other than that, but I cannot 


give the details or their origin. I was buying large amounts of 


cotton for them and drew a great many bills for a very large sum, 

which I caiinot specify, during a long period of time, such draw- 
Ings covering several millions of frances. 

48 To the 6th cross-interrogatory he saith: [T cannot say any- 
thing further. I have stated all that I know or that I can 

now recall. 


Interrogatories Propounded on Behalf of Laborde & Reynes’ Assignees. 


To the Ist interrogatory he saith: My age i: 53; occupation, mer- 
chant; I reside in the parish of St. Bernard, near the city of New 
Orleans, State of Louisiana. 

To the 2d interrogatory he saith: I know F. Dumont & Co. and 
have known them for 25 years. I know the assignees of the bank- 
rupt estate of C. Cavaroe & Son. They were F. Laborde and E. H. 
Reynes. FI. Laborde is dead. E. H. Reynes is still assignee. - (275) 
two hundred and seventy-five bonds in number were deposited 
with Schuchardt & Sons some time in the year 1870 by C. Cavaroe. 
On the 4th of December, 1871, F. Schuchardt & Sons addressed to 
the cashier of the New Orleans National Banking Association a 
Jetter in which, after acknowledging that they held no security 


re Ate emer 
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from the bank, these gentlemen said: “In order to evince our desire 
of doing all in our power to contribute to the development of our 
correspondence, we hereby authorize you to draw upon us In ad- 
vance of remittance to the extent of one hundred thousand dollars, 
with the understanding that such drafts are to represent exchange 
actually bought and paid for.” On the 6th February, 1873, the 
cashier of the New Orleans National Banking Association addressed 
to Schuchardt & Sons a letter which contained the following para- 
graph > “Are we still authorized to draw a découvert $100,000 against 
purchase of exchange advised by wire?” ‘To this letter Schuchardt 
& Sons, on the 11th of February, 1873, replied by another letter, in 
which is found the following paragraph: “The credit of $100,000 
a découvert was predicated upon the deposit of New Orleans city 

bonds, and on their withdrawal we, of course, supposed the 
49 agreement cancelled.” The several letters or extracts of let- 

ters relating to this subject, which I have in my _ possession, 
are attached to my answers to the direct interrogatories by the com- 
plainants in this case and I refer to them as part of my answer here. 

To the third interrogatory he saith: I know nothing upon the 
subject inquired about. I know of no claim made by the receiver 
or the New Orleans Banking Association. 

To the fourth interrogatory he saith: In answer to this interroga- 
tory I refer to the answers heretofore made to the direct and cross- 
interrogatories herein. I mean by joint account in the purchase of 
the bonds between Dumont & Co. & Cavaroe & Son that both houses 
had the same interest, were equal owners of the bonds, and it ap- 
pears from the account rendered by Dumont & Co. that they paid 
484,000 franes on account of the purchase of the bonds. Cavaroc 
& Son paid (200,000) two hundred thousand franes of drafts, and 
those 200,000 franes are the same charged to us by F. Schuchardt 
& Sons, and were drawn against those very same bonds, and they 
are the 200,000 francs mentioned in the account hereto annexed 
and marked “ Exhibit B.” 
~ At the time Schuchardt claimed fifty of these bonds to secure the 
indebtedness of my firm it was not correct, because, according to 
his own statement and the facts stated by me heretofore, we owed 
nothing to Schuchardt & Sons, and for the one hundred and eighty- 
two bonds which Schuchardt kept to secure the debt of the bank 
they had no right to hold those bonds, according to the reasons I 
gave heretofore in my deposition. 

[ don’t know whether or not the Louisiana National Bank has 
made any claims against the assignees of Cavaroc & Son or received 
any dividends from them on any drafts drawn on F. Schuchardt & 
Sons. 

[ have said all I know about matters in relation to the above 
bonds and parties herein inquired of. 


o0 Redirect Interrogatories on the Part of Complainants. 


To the first redirect interrogatory he saith: I don’t know whether 
these particular bills were paid, except those 200,000 francs charged 
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to our account by F. Schuchardt & Sons, as per “ Exhibit B,” and 
the 484,000 franes paid by Dumont & Co., which I have stated al- 
ready. 

J desire to say, 1n explanation of the “ a découvert” spoken of in 
my testimony, that it had = relation to guarantee and to payment 
of the exchange remitted by the bank nor of the solvency of the 
drawers or endorsers or acceptors, but merely embraced remittance 
of exchange by the bank. 

This is the signification of the words “da découvert” here and in 
Iranee, and in the letters sent and received by me, extracts of which 
are annexed, the words are so understood. 


C. CAVAROC. 


Examination taken, reduced to writing, and by the witness sub- 
scribed and sworn to this 4th day of Nov., 1881, before— 
J. D. ROUSE, 


Commissioner. 


ol STATE OF LOUISIANA, 
City of New Orleans, | 


> BS ° 

[, J. D. Rouse, do certify that Charles Cavaroc, Senior, the wit- 
ness, personally appeared before me on the 4th day November, 1881, 
at two o'clock in the afternoon,at my office, No. 3} Carondelet street, 
in the citv of New Orleans, State of Louisiana, and, after being sworn 
to testify the truth, the whole truth, and nothing but the truth, did 
depose to the matters contained in the foregoing depositions, and 
did in my presence subscribe the same and indorsed the exhibits 
annexed thereto; oo | further certify that I have subscribed my 
name to each half sheet thereof and to each exhibit. 


J. D. ROUSE, Com’ $Y. 


A 1. 
New York, December 4th, 1871. 

To the cashier of the N. O. Nat’l Bank’g Asso’n, New Orleans : 

However, in order to evince our desire of doing all in our power 
to contribute to the development of our correspondence, we hereby 
authorize you to draw upon us, in advance of remittances, to the 
extent of S100,000 (one hundred thousand dollars), with the under- 
standing that such dra afts are to represent exchange actually bought 
and paid for. 

We presume also that when the loan of the Trust Co., which falls 
due on the 21st inst., will be paid the securites will be replaced in 
our possession. 


(Signed) F. SCHUCHARDT & SONS. 


Exhibit A 1 annexed to deposition of Charles Cavaroc, Sen., Nov. 
4, 1881. 
CAVAROC. 
J. D. ROUSE, Com’r. 


—— 
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O2 A 2. 
NEW ORLEANS, February 6th, 1878. 
Mess. F. Schuchardt & Sons, New York: 
; 


Are we still authorized to draw a decouvert $100,000 (one hundred 
thousand dollars) against purchases of exchange advised by wire? 


(Signed) H. T. BLACHE, Cashier. 

Exhibit A 2 annexed to deposition of Charles Cavaroc, Sen., Nov. 
4,1881. 3 

C. CAVAROC. 

a. D. ROUSE, Com’s’r. 

A 5. 
New York, February 11th, 1873. 
To Henry Blache, Esq., cashier of the N. O. Nat’l Bank’g Ass’e’n, 

New Orleans: 

The credit of $100,000 (one hundred thousand dollars) a decouvert 
was predicated upon the deposit of New Orleans city bonds, and on 
their withdrawal we, of course, suppose the agreement cancelled. 

(Signed) i. SCHUCHARDT & SONS. 

Exhibit-A 3 annexed to deposition of Charles Cavaroe, Sen., Nov. 
4, 1881. 

‘ C. CAVAROC. 

J. D. ROUSE, Com’s’r. 

Od A 4. 
NEW ORLEANS, February 15th, 1878. 
Messrs. Schuchardt & Sons, New York: 

Your letter of December 4th, 1871, authorized us to draw, in ad- 
vance of remittance, to the extent of $100,000 (one hundred thou- 
sand dollars), represented by purchases of exchange advised by 
telegraph. There was no mention of a deposit of city bonds to 
guarantee such overdraft, and we have been acting ever since under 
the impression that the credit was still in force. We now note that 
it is cancelled, and beg leave to refer vou to the private letter of the 
president on the subject. 

(Signed) H. T. BLACHE, Cashier. 
sf Exhibit A 4 annexed to deposition of Charles Cavaroc, Sen., Nov. 


4,1881. 
C. CAVAROC. 


J. D. ROUSE, Com’. 
A o. 


New ORLEANS, February 15th, 1878. 


Mess. Schuchardt & Sons, New York: 
In your letter of the 11th instant you say: “ The credit of $100,000 
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(one hundred thousand dollars), a decouvert, was predicated upon the 

deposit of New Orleans city bonds, and on their withdrawal 
54 we, of course, supposed the agreement cancelled.” You know 

that exchange at New Orleans is purchased by making ad- 
vances until such time as the drafts are delivered, and it was with 
view of making our mutual transactions more active that we asked 
this credit, “a decouvert,’ at the time. In view of your remark I 
have nothing to say, except to authorize you to consider a portion 
of the bonds belonging to my firm, which you have in your posses- 
sion, as collateral security 1n case you should not be covered (en cas 
de decouvert). 


(Signed) C. CAVAROC, Pres'’t. 


Exhibit A 5 annexed to deposition of Charles Cavaroe, Sen., Novy. 
4th, 1881. 
C. CAVAROC. 
J. D. ROT ISE, Com’s’’. 


A 6. 
New YORK, February 27th, 1873. 
‘To the cashier of the New Orleans Banking Association, New Orleans: 
In reply to your worthy president’s letter of the 15th inst. we take 
pleasure in authorizing you, in accordance with the terms therein 
stated, to value on us, “a decouvert,” fora sum not exceeding as max- 
imum $100,000 (one hundred thousand dollars), against exchange 


purchases. | 
(Signed) rk, SCHUCHARDT & SONS. 


Exhibit A 6 annexed to deposition of Charles Cavaroc, Sen., Novy. 
4, 1881. 
C. CAVAROC, 
J. D. ROUSE, Com’s’r. 


New Or:LEANS, October 9th, 1873. 
I’, Schuehardt & Sons, New York: 
Please deliver to L. Monrose two hundred and thirty bonds, one 
thousand dollars each, city of New Orleans seven per cent., held in 


trust for us. 
(Signed) C. CAVAROC «& SON. 


Exhibit A. 7 annexed to deposition of Charles Cavaroc, Sen., 
Nov. 4, 1881. 
C. CAVAROC. 
J. D. ROUSE, Com’s’r. 
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A 8. 


NEw York, October 9th, 1873. 
C. Cavaroe & Sons, New Orleans: 
Schuchardt refuses delivering ; says you pledged as security for 


bank. 
(Signed) L. MONROSE. 


Exhibit A. 8 annexed to deposition of Charles Cavaroc, Sen., 
Noy. 4, 1881.. 
C. CAVAROC. 
J. D. ROUSE, Com’s’r. 


56 A 9. 


NEW YorK, October 9th, 1875. 
C. Cavaroe & Son, New Orleans: 

According to your written authority we hold New Orleans city 
bonds as collateral security against Bank of New Orleans. We in- 
sist un you delivering to Reynes the bills receivable held by you in 
trust. Answer; also reply about bill lading per Queenstown. 

(Signed) F. SCHUCHARDT & SONS. 


Exhibit A 9 annexed to the deposition of Charles Cavaroe, Sen., 
November 4, 1881. 
C. CAVAROC. 


J. D. ROUSE, Commissioner. 
(See ‘Table, marked p. 57.) 


58 N. W. Casey, of the city of New Orleans and State of Lou- 

islana, aged fifty-five years, receiver, a witness on behalf of 
I’. Laborde and E. H. Reynes, assignees of C. Cavaroe & Son, being 
duly and publicly sworn pursuant to the directions hereto annexed, 
doth depose and say as follows: 


To the first interrogatory he saith: My name is N. W. Casey. I 
am 55 years of age; occupation, receiver of the New Orleans Na- 
tional Banking Association. I reside’in New Orleans, Louisiana. 

To the second interrogatory he saith: [ don’t know either F. Du- 
mont & Co. or Charles M. Fry. I know the assignees of C. Cavaroc 
& Son. They are E. H. Reynes and F. Laborde. They reside in 
New Orleans. I am informed that Mr. Laborde is dead. I don’t 
know anything about the bonds inquired of in this interrogatory. 
I have received no letters from Schuchardt & Sons relative to those 
bonds. 

To the third interrogatory he saith: I have never made any claim 
as receiver to said bonds, nor has the New Orleans National Bank- 
ing Association, nor has any such claim been made by any person 
representing said bank, so far as I know. 
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To the fourth interrogatory he saith: I do not know any fact 
showing to whom said bonds referred to in this interrogatory be- 
long nor who has a right to the same or any part of the same. I do 
not know whether the | yn ina National Bank has made any claim 
against the assignees of C. Cavaroec & Son or received any dividends 
from them on any drafts slleged to have been drawn by Schuchardt 
& Sons. I know they had claims, but whether they have presented 
them to the assignees or the particulars [don't know. I know they 
were creditors against the estate of C. Cavaroe & Son, but what the 
nature of those claims were I don’t know. Charles M. Fry, assignee 

or trustee of Schuchardt & Sons, made claims against the 
59 New Orleans National Banking Association which have been 

adjusted and allowed for the sum of (195,315.63) one hundred 
and ninety-five thousand three hundred and fifteen 3, as a claim 
against said association, upon which dividends have been paid to 
said Fry in his said capacity to the amount of fifty-five per cent., 
and there will be a further small dividend when the assets are all 
realized. 

Schuchardt & Sons, or rather Fry, the assignee of Schuchardt & 
Sons, pretended to be entitled to hold or recover for their account 
certain funds in the bands of the Union Bank of London belonging 
to the New Orleans National Banking Association, amounting to 
about ($58,000) thirty-eight thousand dollars, and to other funds in 
the hands of Dutfoy & Co., of Paris, France, amounting to about forty 
thousand franes, which were the subject of litigation in this suit and 
were awarded to me asthe receiverof the New Orleans National Bank- 
ing Association by a decree upon my cross-bill herein, the particulars 
of which will appear by reference to said proceedings. At the time of 
the failure of the bank, of which I am receiver, certain assets be'ong- 
ing to the bank were in the hands of parties claiming to hold therm 
as collateral security for the indorsement of certain bills of exchange 
which had been negotiated through Schuchardt & Sons, said bills 
being drawn by the bank upon Sigournet Freres, of Bordeaux, 
ranee. Suit was brought for the recovery of these assets, which 
resulted in my favor, as will appear by the decision of the Supreme 
Court of the United States in the case of Casey, receiver, vs. F. 
Schuchardt and others, reported in 6 Otto, page 494. 

After the termination of all the litigation aforesaid the claims of 
Mr. I*ry, as assignee of Schuchardt & Sons, against the New Orleans 

National Banking Association were adjusted and allowed in 
60 the sum above stated as a general creditor of said association, 
and upon which dividends have been paid as aforesaid. 


N. W. CASEY. 


Examination taken, reduced to writing, and by the witness sub- 
scribed and sworn to this 8th day of November, 1881, before— 
J. D. ROUSE, 


Commissioner. 
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STATE OF LOUISIANA, | 
( aty of New Orle ans, | 


Oo . 
> NN 


I, J. D. Rouse, do certify that N. W. Casey, the witness, personally 
appeared before me on the Sth day of November, ISS1, at ten o’clock 
a.m.,at my office, in the city of New Orleans, State of Louisiana, 
and, after being sworn to testify the truth, the whole truth, and 
nothing but the truth, did depose to the matters contained in the 
‘foregoing deposition and did in my presence subscribe the same; 
and I further certify that I have subscribed my name to each half 
sheet thereof. 

J. D. ROUSE, 


Commussioner. 


And I further certify that Charles Cavaroe, Jr., who is named in 
sald commission, does not reside in the State of Louisiana, and that 
I have been unable to take his deposition herein. 

J. D. ROUSE, 
Commissioner. 


rd 


6] United States Circuit Court. 


FREDERICK Dumont ef al 
against 


CHARLES M. Fry, Trustee, et al. 


We hereby stipulate to admit at the trial of this cause the extracts 
her to annexed from letters and tel Prams ibered, respectively 
1, 2, 5, 4, 5, 6, 7, 8, 9, and 10, duly and le; aken and properly 
and legally proved, as so much of the correspondence of the said 
parties of the dates mentioned ; and, further, that any of the parties 
to this action be at liberty on the argument to read the whole of 
any of such originals. 


Dated New York, Dee. 2, 1881. 


’ 


PLATT & BOWERS, 
Solicitors for Charl e M. Fry, Trustee, Ke. 
MAN & PARSONS, 
Solicitors Laborde et al., Assignees. 
EDGAR A. HUTCHINS, 


, . . > y° . 
( omplainants Sol ctor. 


No. 1. 


New York, Dee. 4th, 1871. 
N. Augustine, Esq., cashier New Orleans Banking Association, New 

Orleans, La. 

Dear Stir: In reply to your enquiry about drawing in advance 
against purchases of eXchange we beg to say that we granted that 
facility at a time when your foreign exchange business with us was 
much more extensive and consequently more remunerative than at 

o—174 


pies. - 
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present, and when we held as security a deposit of N. O. city 
62 bonds. We were, moreover, induced to make these advances 

(although,as we explained at the time, we could make a 
much more lucrative use of the money by using it here) on the 
assurance of Mr. Cavaroc that you would only temporarily require 
such facilities, and that your business would increase to such an ex- 
tent that the future would largely compensate us for any present 
sacrifices. ‘To our regret, however, such has not been the case, and 
your business, instead of Increasing, has greatly diminished. How- 
ever, in order to evince our desire of doing all in our power to con- 
tribute to the development of our correspondence, Wwe hereby author- 


ize you to draw upon us in advance of remittanees to the extent of 


$100,000 (one hundred thousand dollars), with the understanding 
that such drafts are to represent exchange bought and paid for. 
- We presume also that when the loan of the Trust Co., 
which falls due on the 21st inst., will be paid the securities will be 
replaced in our possession. 


No. 2. 
NEW ORLEANS, Feb’y 6, 1875. 


Mess. I Sehuchardt & Sons, New York ; 

Are we still authorized to draw, @ découvert, $100,000 (one hundred 
thousand dollars) against purchases of exchange advised by wire? 
(Signed) H. T. BLACHE, Cashier. 


xT ©) 
INO. O. 
New York, Feb’y 11, 1873. 
Henry Blache, Esq., cashier of the N. O. National Banking Associa- 
tion. New Orleans: 

The eredit of $100,000 (one hundred thousand dollars) @ 
63 découvert was pre dicated upon the deposit of New ( Yrleans city 
bonds, and on their withdrawal we. of course, supposed the 


agreement cancelled. 
(Signed) Fr. SCHUCHARDT «& SONS. 


No. 4. 
NEW ORLEANS, Feb. 15, 1875. 
Messrs. Schuchardt & Sons, New York: 

Your letter of December 4, 1871, authorized us to draw in advance 
of reinittanee to the extent of S100,.000 (one hundred thousand 
dollars), represented by purchases of exchange advised by tele- 
graph. There was no mention of a deposit of city bonds to guar- 
antee such overdraft, and we have been acting ever since under the 
impression that the credit was still in force. We now note that it 
1S cancelled and beg leave to refer you to the private letter of the 
president on the subject. j 


(Signed) H. T. BLACHE, Cashier. 


I ll 


ts BS ~ 


ll 


te Se 
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No. 5. 
New York, Feb. 27, 18738. 


To the eashier of the New Orleans Banking Association, New Or- 


leans: 

In reply to your worthy president’s letter of the 15th inst. we take 
pleasure in authorizing you, m accordance with the terms therein 
stated, to valueon us “@ découvert” fora sum not exceeding as max- 
imum $100,000 (one hentied thousand dollars), against exchange 
purchases. 


(Signed) kK. SCHUCHARDT & SONS. 
64 No. 6. 
A, for identification, Dee. 3, 1881]. 


New York, Sept. 19, 1878. 


My Dear Mr. Cavaroc: I have sufficiently explained to you on 
your last visit here that we should prefer receiving from the bank 
only such paper as it should have purchased, and after mature con- 
sideration and consultation with Mr. Sechuchardt, who has returned 
SOTNIE days since, we have determined to request the bank to limit its 
exchange business with us to the forwarding of such drafts made by 
third parties as it shall de em prope r to purchase, and we beg you so 
to inform the bank. 7” 

We hope that the bank shall give great activity to its operations 
on the above basis, and in order to assist it as much as possible we 
still authorize it to draw against purchases of exchange, and in ad- 
vance of the remittances, to the amount of $100,000 on the conditions 
specified in the letter of Mr. Cavaroce of 15th February last. 

Believe me, my dear sir and friend, yours most devotedly, 


(Signed) — ‘LAWRENCE WELI 


Money was loaned until to-morrow (@ 13 %, and you will readily 
understand that it is no fun to be out of noney as we are now. The 
svstem which I propose to you above will in a measure remedy this, 
because we can draw as soon as we shall receive your telegram ad- 
vising purchases. 

No. 7. 
NEw OrvEAnNS, Oct. 9, 1878. 
I’. Schuchardt & Sons, New York: 

Please deliver to L. Monrose two hundred and thirty bonds, one 
thousand dollars each, city of New York 7 per cent., held in trust 
for us. 


(Signed) C. CAVAROC & SON. 


ot) SDWAR 


C. Ciavaroe W 
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NEW York, Oct. 9, 1875. 
Son. New Orl 


! c | aoe een ; ] ee 
Schuchardt refuses dqdeliverlng@’: savs you pledged as security {[o1 


bank. 


(S19 


C. Cavaroe & 


According 


— 1] 
bonds as COLI 


d) L. MONROSE. 


New York, Oct. 9th, 1875. 
Son. New (orieans 
to your written authority we hold New Orleans city 
iteral security against Bank of New Orleans. We 1n- 


Be r 


sist on your delivering to Reynes the bills receivable held by you in 


trust ASW 


(Sion 


eNnStOWN., 


Llé 
DT & SONS. 


er; also reply about bill lading per ‘ 


dd) I’. SCHUCHAITI 


1 
No. 10. 
(Translation.) 


New ORLEANS, Oct. 11, 1878. 
ichardt & Sons, New York. 


‘According to vour written authority we hold New 


Orleans city bonds as collateral security against Bank of New 
Orleans 

Ds this phras yO em to mply that our 232 bonds ought LO 
serve as a guarantee to you for the reimbursement of all kinds of 
debts and of sums dt yy fT ie bank 

In responh) ] 


we refer you to the letter of our senlor partner, ¢ 


| . ‘h you vourselves invoke as the 
authority on which : r rights (“according to your written 
author Ly 
66 Our authority is contained in the following terms : 


a {i 


S100.000 a d 
] ? 
city bonds, an: 


a | 

ment CoNneCeLLet 

&6 4 } _ 
You know 
advances unti 
°% 7 ;* _ = 

aA View OF Makin 


, 
| 


this credit a d 


1Ze you to consider a portion of the bonds belonging to my: firm. 


which you hav 


. | Lm 
should not be 


You see that 


have no right 


those uneovere 


your letter of the 11th inst. you say: ‘ The credit of 
| upon the deposit of New Orleans 


lon their withdrawal we of course supposed the agree- 
‘ 4 < 


at exchange at New Orleans is purchased by making 
) ie drafts are delivered. and it was with 
nutual transactions more active that we asked 


your remark, | have nothing to say except to author- 
. your possession, as collateral securitv 1n case you 


ecording to the authority which you invoke you 
to cover vourself by means of these bonds, except for 


th) you might not have received the 
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paper against which they were drawn at the moment of the demand 
for the restitution of the bonds. 

According to the books of the bank, which correspond within a 


F } + . > +. + . ] . ) } , , " . } 
few cents with the account current rendered by vou under date oO] 
+ + ai . > 1] = % « ; " 3 * e . } 
Oct. Ist. it appears that all the drafts which the bark has made on 
a. on Oe ] 
have | } 


you Up to this qaay 
guaranteed by the deposit of our bonds 
cra ' . l. i] . . . T » P . . > 
[hese bonds are, then. at this moment release d. and we renew the 
} e. | : ] som _ 
order that you delive r them to lL. Monrose. Wiio 18 requested LO Te- 


een properly covered, and that is all we 
1S. 


celve them. 
Yours, e.. 


(S’oned) 


C. CAVAROC & SON. 
Circuit Court of the United States for the Southern District 


FREDERICK Dumont « al. vs. CHARLES M. Fry & al. 
propounded to Charles Cavaroc. Jr.. a witness 


Interrogatories to be 
xamined, under and by virtue of the 


Sa 


LO be produce d, Sworn, and eC 
annexed commission, in Chicago, I[llinols, in a certain cause 
pending in the circuit eourt of the United States for the southern 
district of New York, wherein Frederick Dumont and others are 
plaintiffs and Charles M. Fry, assignee, and others are defendants, 

; 


on the part of IF. Laborde and Edward Keynes, assignees otf 
Charles Cavaroe and Sons. 


+ . , ? ; r } ' = ale , : , | a : . ‘ 
Ist. \\ hat IS VOUrF name, ave, piace of residence, and occupation ¢ 
if not, do vou know 


. 


2d. Do you kn » 

ee eee ee \? How lone have v | 
any orelther: and, 11 So, which of them OW iOngy have vou been 
acquainted with either of the parti sas to whom Vou shall testliyv 
. ‘ #B : ‘> - 
that vou know him 

> ant | L, , . Bowe). tay | ’ | | ‘ 17 ] me ’ 

ord. I) the summe! ‘J i fe) Wail it i j teu (i) Av tt Con li anv- 


where, and of w 
posed any such firm and in what busin 


that time ? 


7 
gaged a 


[ 
ith. Are you acquainted or have you ever been acquainte 
elther—and, if so, which—member of the firm of FF. Schuchardt & 
Sons? If vou shall sav that you have ever been acquainted with 


elther oranv oft the members O} 


length of time you were acquainted with therm 
68 5th. Was there business between anv firm of which vou 
were a member and the firm of F. Schuchardt & Sons: if so. 
for what length of time was there such business prior to the summer 
of 1873? low was such business carried on? If by correspond- 


> .; * -o ae — Bo . ‘ 
ence, were you famlilar with the correspondence at the time ? 
‘ - » ; | 4 4 m : } ‘ , . : 7 <2 
the citv of New York in the summer of 1873: 
] 
i 


6th. Did you visit tl 
if so, did you while there have interviews with Mr. Lawrence Wells 
of the firm of F. Schuchardt & Sons? 

7th. Did you at the time know of 
taken place between your firm or elf 


- 
—s 
ee 


ie correspondence that had 
her member of it and the firm 
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of F. Schuchardt & Sons or either member of that firm in reference 
to 252 bonds of the city of New Orleans involved in this suit ? 

8th. If you were in the city of New York in the summer of 1873 
state, as nearly as vou can, when, if at all, vou returned to the city 
of New Orieans. Before your departure did you receive a written 
memorandum from Mr. Lawrence Wells? If so, state whether the 
paper annexed hereto is a copy or a translation. 

9th. Was any arrangement ever made between you and Mr. 
Wells or by you with the firm of F. Schuchardt & Sons or either 
member of that firm in reference to the said 232 bonds, except that 
which appears in the correspondence between F. Schuchardt & Sons 
and your firm or either member of it and the memorandum pre- 
viously referred to? Did you ever make any verbal arrangement 
with Mr. Wells in reference to the said bonds other than that shown 
by the memorandum previously mentioned? Did you ever make 
any arrangement with Mr. Wells to the effect that those 252 bonds 
were to be held by Schuchardt & Sons as general security against 
any indebtedness which might arise of the New Orleans National 
Banking Association to them? If, while you were in the city of 

New York, in the summer of 1875, there were conversations 
69 between Mr. Wells and yourself about the 232 bonds of the 

city of New Orleans, state what, if anything, was said by you 
to Mr. Wells upon the subject. 

Last. Do you know any matter or thing relating to the issues In- 
volved in this suit, and which will be of benefit to the defendants, 
I’. Laborde and E. H. Reynes, assignees of Charles Cavaroe «& Sons, 
to which you have not previously testified? If so,state the same as 
fully and particularly as if you had been specially interrogated in 
reference thereto. 

MAN & PARSONS, 


Nolicitors Dt ts Laborde rae R. WVHNES, Assiqnees of (avaroce. 


The above interrogatories are hereby settled by consent, subject 
to all legal objections except as to form. 
EDGAR A. HUTCHINS, 
Complainants’ Solicitor. 
PLATT & BOWERS, 


Solicitors — Defendant Fry, Trustee. 


Cross-interrogatories on the part of the defendant, Charles M. Fry, 
trustee, to be propounded to Charles Cavaroe, Junior, a witness to 
be produced, sworn, and examined on the part of the defendants, 
I’, Laborde and Edward Reynes, under the annexed commission, 
in a certain action pending in the circuit court of the United States 
for the southern district of New York, wherein Frederick Dumont 
et al. are plaintiffs and Charles M. Fry and others are defendants. 


First cross-interrogatory. Were your communications with Mr. 
Wells in French or English? Did not Mr. Wells converse with you 
in French? Did he not write in French to your firm? Was not 


the memorandum you are asked about written in French? 
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Second cross-interrogatory. Do you mean to say that you knew of 
the correspondence between your firm and F. Schuchardt & Sons 
which took place while you were away ¢ If so, State how 
fal mahy and what letters com posed that correspondence and 
when, where, and how you read them. 
PLATT & BOWERS, 


Solicitors for De fe ndant. ( harle S M. Fry. Trustee. 


Above cross-interrogatory settled by consent, subject to all legal 
objections except as to form. 
EDGAR A. HUTCHINS, 
( omplainants’ Solicitor. 
MAN & PARSONS. 


Nolicitors a Dy fe ndants Laborde and Othe rs, Assiagnees. AC. 


Deposition of a witness produced, sworn, and examined the thir- 
teenth day of February, in the year of our Lord one thousand eight 
hundred and elghty-two, at the city ot Chicago, in the county of 
Cook and State of Illinois, under and by virtue of a commission 
issued out of the circuit court of the United States for the southern 
district of New York in a certain cause therein depending and at 
issue, Wherein Frederick Durmont and others are complainants and 
Charles M. Fry and others are defendants, as follows: 


CHARLES CAvAkoc, JR., a resident of the city of Chicago, county 
of Cook, and State of Illinois,a merchant, aged thirty-two years and 
upwards, being duly sworn pursuant to the directions hereto an- 
nexed, and examined on the part of F. Laborde and Edward Reynes, 
assignees of Charles Cavaroc & Son, doth depose and Say as follows: 


First. To the first interrogatory he saith: My name is Charles 
Cavaroc, Jr.; ALC, OZ Years , place of residence, Chicago, [illinois ; 
occupation, merchant. 

Second. To the second interrogatory he saith: I have known 
frederick Durmont personally since 1871, and possibly I know all 
of the complainants, but I do not know who the others are. I do 
not know Charles M. Fry, but I have known IF. Laborde and Edward 

Reynes for over twenty years. 
71 Third. To the third interrogatory he saith: I did business 
at New Orleans in: the summer of 1873. I was a member of 
the firm of ¢ ’. Cavaroe & Son. The firm Was composed of C. ¢ avaroc, 
Sr., and C. Cavaroe, Jr. We were importing French wines, etc., and 
doing a general export, commission, and: banking business. 


m 
fourth. To the fourth interrogatury he saith: I became ac- 


quainted personally with Mr. Frederick Schuchardt and Mr. Law- 


rece Wells, of the firm of F. Schuchardt & Sons, in the latter part 
of 1870. I cannot remember the exact month, but it was after Sep- 
tember. My firm had been doing business with them before that 
time, and I was in constant correspondence with them. 

Fifth. To the fifth interrogtory he saith: There was business be- 
tween our firm and the firm of F. Schuchardt.& Sons for several years 
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prior to 1875. The business was all done by correspondence and 
telegraph, with which I was familiar, having managed the business 
before being a partner, and after, for I only became a partner with 
my father on the first of January, 1871, the firm name having been 
C. Cavaroc before that. 

Sixth. To the sixth interrogatory he saith: I did visit New York 
In the summer of 1875—once on my way to Lurope and once on 
my return—and [| had interviews with Mr. Lawrence Wells on both 


‘ 


occasions. 

Seventh. To the seventh interrogatory he saith: I was pretty 
well posted as to all of the correspondence going on in our business 
and do not know of such correspondence as Is inquired about. 

Kighth. To the eighth interrogatory he saith: I returned to New 
Orleans in the first part of September. Mr. Lawrence Wells did, 
before my departure, olve mea written memorandum, and the 
paper annexed to this deposition and subscribed by me now and 
marked “ exhibit A” is a true copy and translation of that memo- 

randum. : 
72 Ninth. To the niith interrogatory he saith: I never made 

any arrangement with either Mr. Lawrence Wells or any 
member of the firm of I*. Schuchardt & Sons, and in the summer of 
1875 never spoke even of these bonds, outside of a possible remark, 
to be positive, that nothing had ecenael to our trust in their 
hands; and nothing appears in the correspondence of our firm In 
reference to these bonds outside of the fact to ask of them to hold 
them in safe keeping. As to the memorandum referred to, nothing 
appears Ol it relative to the bonds, and I never made any agree- 
ment, verbal or otherwise, in reference to the bonds, with Mr. Wells 
or any one else, and never made with Mr. Wells or any one living 
anv agreement or arrangement about the bonds or any other bonds 
to be held as general si Curity in matters with the New Orleans Na- 
tional Banking Association, or even C. Cavaroe & Son: never had 
any conversation with Mr. Wells about the bonds in any manner 
whatever, outside of a remark, as above stated, in the summer of 1875, 
to know if our trust was all right in their vault, which any mer- 
chant would pass t = In conversation to be certain that no accident 
happened to the trust or deposit for safe keeping. 

Last. ‘lo the last interrogatory he saith: I think in justice to all 
parties that 1 owe a full statement of all matters concerning these 
bonds, as much so as I seem to be the party who can testify the most 
to this matter. I should first tell that these bonds were purchased 
from the proceeds of bills of exchange sold on F. Dumont by 
the firm of C. Cavaroec, in the summer of 1870. Owing to the 
Franco-Prussian war, in the fall of 1870, the firm of C. Cavaroe sent 
these bonds to New York by express, and I went to New York for 
the purpose of securing a loan, which I did through Messrs. F. 
Sehuchardt & Sons. The money borrowed I sent to England so as 
to have Mr. F. Dumont to protect the drafts drawn upon him. In 

the spring of 1871, when the passions of war were cooled off 
o and credit was partially re-established, the firm of C. Cavaroc 
& Son drew again on Dumont, paid the said loan to I. Schu- 


é 
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chardt & Sons, and then the bonds were released. I could give the 
date if | had my papers here, but this Was bi Lween Mareh and May, 
1871. 

As the express charges were very | 
to New Orleans, and as New York was a better market when we 
wanted to dispose of the bonds, we then asked of I. Schuel 
Sons the privilege to leave them with them for safe keeping. 

rom time to time we had our coupons detached, once by one of 
our clerks who Visited New York, Once by mhiy ( If. and othe r times 
by the firm of F. Schuchardt & Sons, who would 


( i coilect the same and 
| . : i. : ¢ | coo % } 
place the amount to our credit on thelr DOOKS 


These bonds always remained for safe keeping with IF. Schuchardt 
& Sons, and no conversation of any form whi: 
between Mr. Wells and myself. I could never have discussed the 
possibility of pledging these bonds in the summer of 1875, for they 
were not our property, and the proof of it laid in the fact that we 
had left them from the spring of 1871 without ever touching or using 
them when we had seen days that we had to use all our own securi- 
ties and our credit. . 

Referring to the several conversations (in the summer of 1873) as 
to the amount of exchange Kk’. Schuchardt & Sons would be willing 
to negotiate elther for our firm or the New Orleans Banking Assocl- 
ation, we Came to the df&reeni nt to limit ecertalh ithe Ol cre dits, and 
for that purpose the ry ¢ morandum referre dl LO Was drawn, written 
by Mr. Lawrence Wells in my presence on a scrap of paper, which 


i . ae 1] | : 1): , 7 
[ Gistinetliy recoliect and which COULG I1UdeHnbLILTV We NO 
question besides the fact of placing securities In trust In our hands, 
as described In the exhibit. was ever raised: no mention whatever 
} ’ . - } ’ } , +4 = c 
ever made as to the two hi ndred and thirtv-two isa 1 goiars Ol 
bonds, In this conversation or any previous 
14 Cross-examination 
: , ry > . " oe . 
First. To the first cross-interrogatoryv he saith: Mv conversations 
! i i i Zoe " 


’ _ 7 i , 7 ’ > ; . ’ ’ } 
correspondence, and, 1n fact, CoM MuUDICALIONS, were rior FenCPrail \ 


|: , ol | I: " } } : . ; ] . 1“? La ? + > ° ; * , " + 
1h) AIDIISH, renen eClnYg used, nNnoweverlr. vei \ bh UCTILLY u3 Utsag- 
, : 1} : a — te aie 4] , } ™ 
versation. but seldom 1h) correspondence. think the memorandum 
. Ss a. 5 a a. } wie. “sa ool — ee — 
Was partis Wwritteh mn | reneh and partiv Kenelish. which, how- 
A ‘ 


ever, Mr. Wells and myself both fully understood 

Second. To the second Cross lite I rogatory hye : Lith k ne VV of all 
correspondence between my firm and F. Schuchardt & Sons, as when 
I Was traveling l recelved regularly from my ofthes copies of all COr- 
respondence LO and from Ie Schuchardt & Sons, as ny CierkKs and 
correspondent were very particular in so doing 

Now, as I am away from the books of C. Cavaroe & C. Cavaroc 
& Son of that period, they being in New Orleans, [ eannot state how 


many letters were received or sent, having only my chit ry)! ry LO rely 
upon, and I do not know of any one who could swear to a number 
after such a lapse of time. I received my letters during my travels 
to the care of my bankers and correspondents in different cities, and 


would most generally read them there, as | had in every city where 
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I received letters a correspondent, at whose office I had a desk at my 
disposal, and where generally I would read my letters and answer 
them, either in French or English. 


C. CAVAROGC, JR. 


Kxamination taken, reduced to writing, and by the witness sub- 
scribed and sworn to this loth day of I ‘ebruary, 1882, before— 
PHILIP A. HOYNE, 
( OMIMUSSLONE se 
STATE OF ILLINOTs, ) 
County of Cook, City ot ( i] cago, j 
[, Philip A. Hoyne, do certify that Charles Cavaroe, Jr., the 
Vo witness, personally appeared before me on the thirteenth day 
of February, at two o’clock in the afternoon, at my office, 
rooms 52 and 53, Custom-House building, in the city of Chicago, 
county of Cook and State of Illinois, and, after being sworn to testify 
the truth, the whole truth, and nothing but the truth, did depose to 
the matters contained in the foregoing deposition and did in my 
presence subscribe the same and endorse the exhibit annexed 
thereto; and I further certify that I have subscribed my name to 
each half sheet thereof and to the said exhibit; and I further certify 
that neither or any of the said parties to the cause aforesaid ap- 
peared. 


ie > . 
ae: 


PHILIP A. HOYNE, 


( OMLNLUSSTONET. 


DEFENDANT'S Exuipit D. Dee. 3, 1881. 
DEFENDANT'S Exuipir A. C. Cavaroc, Jr. 
( Translation. ) 


Not more than £10 | M per week on Hambro. 

" " “fr. 200 | M on first bankers of Paris. 

As much business paper (in French, effets de commerce) as shall be 
desired, we reserving the right (as much in the interest of the bank 
as in our own) to limit the amounts on any one house. 

When the bank sends the drafts of the bank on third parties 


(Havre, Bordeaux, Marseilles, &e., &e.) it must put in the hands of 


Messrs. C. C. & Son, in trust, a deposit of securities, there to remain 
until the acceptance or the payment, if we deem proper to await the 
payment. 

Lignouret’s line, fr. 500 | M (for bank and C. C. & Son). 


76 At the execution of a commission for the examination of a 
witness, wherein Frederick Dumont and others are complain- 
ants and Charles M. Fry and others are defendants, this paper writ- 
ing was produced and shown to C. Cavaroe, Jr.,and by him deposed 
unto at the time of his examination before— 
PHILIP A. HOYNE, 


Commissioner. 


@ ~~~ emer. 


P- ~~~ eee 
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ii FEBRUARY 25TH, 1882. 
WitLt1AM H. Leupp, recalled by Mr. Piatt: 


In the course of this suit Mr. I'ry, as trustee, has been put to cer- 
tain legal expenses. In January, 1881, be paid $60 for costs in New 
Orleans, and in September, 1881, he paid $1,000 on account of coun- 
sel fees to Messrs. Rouse & Grant in the suit pending in reference to 
the coupons. | 

Schuchardt & Sons, in their business account with Cavaroe & Son 
and the New Orleans National] Banking Association, charged and 
received their commissions as bankers: that was all their compen- 
Satlon. 


WM. H. LEUPP. 

Sworn to before me this 25th day of February, 1882. 
WILLIAM BERNHARDT. 
Notary Public, N. ¥. Co. 


LAWRENCE WeELLs, recalled by Mr. HutcHins : 


©. When and from whom did you first hear of the two hundred 
and thirty-two bonds which are the subject of this suit ? 

A. From C. Cavaroce, Jr., in the fall of 1870. 

(). Where was that’? 

A. In New York. 

(). Do you remember what he told you about them ? 
\. Yes, sir. 

). What did he say ? 
A. He wanted to use them as collateral to raise money. 

Q. What did he say about these bonds when he first said any- 
thing to you about them, by wavy of description of them ? 

A. I don’t remember particularly. 

(). State the best you can. 
78 A. He spoke of them as New Orleans city bonds; he had 
them with him, as far as I remember. Our firm had not re- 
ceived them before that time, so far as I ean recollect. 

(). If you remember anything else which Mr. Cavaroc, Jr., said 
as a description of the tonds, as how he came to get them, from 
whom he got them, or anything similar to that, please state It. 

A. I reeollect nothing further than that he mentioned that he con- 


sidered it a good security, or something to that effect. 


Cross-examined by Mr. Parsons: 


Q. When, ifever, did Mr. Cavaroe, Jr., give you any further in- 
*) 


formation about the origin of the bonds‘ 
Objected to by Mr. Platt as assuming that Mr. Cavaroc did give 
such further information. 
A. I don’t recollect his ever giving me any further information. 
(). Were there other occasions when the bonds were the subject 


of conversation between Mr. Cavaroc, Jr., and yourself? 


/ 


ioadiedeastiidicntnannadnetienssadtionaeeeteemnatnienie sida nee 
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A. I think they were alluded to in 1875, during his visit to New 


4 | —— . .> ’ > > é . y ww 
~ threat as positive upon the supreect aS vou ean be f 
s i e 7 


). | 
\. I feel quite confident they were alluded to in Rey hy 


| saees _ ] } oh ¢ 
Is that as positive as you can be upon the subject ? 


1 recall nothing as said to you atany time by Mr. Cav- 
aroc, Jr., on the subject of how he or his firm became possessed of 
the bonds ? | 

A. Nothing V 


r verv positive 
= i 
’ 7 ° 
Q. Is what you 1 1 that you ean remember that the subject was 
| as ‘ ] ] > . if } a P 
SPpOonwe 1} (Dj D1 | i ‘} i Ca I re Li] what W is Said 
\ [| ?7 ' ; t l i . 9 
‘ Bas ‘ i i * iil 
( , 4 | ? , . , , ] 
id (J \\ I} } firs eonversation betwee} Vou about 
+ , 
A. I thi t t ha 
(). At that time d 10 ve Information from any source about 
a = ] + | ; >. *) 
this lot of bonds o l l rom the Cavaroes 
\. No, sit 
| ‘ 
() ( an vou 1 } r eCrsSiLtb1o*) h, ween ( ( avaroc, es and 
vourself uy tI ) of how his firm beeame possessed of the 
s 
| 
bond 
1. No, ] : 
4 , YU { 
} . i 4] . ’ ‘yy | ° 
®. Are ve | her or not there was such conversa- 


} ] } ° . 
io Did 3 1) en these bonds first cam into their pos- 


>] iat : . } > + 7) 7 . ; ° be * 
(). Please to vive a general idea of the nature of the business of 


4 fenuny _, i 
_— . } ] } ) 
Cavaroe with Schuchardt & Sons 
rin} | : P . / — 2) . d 1. ' os . | . 
A. Phe saie or negotiation OF DILIS OF exchange drawn by them on 
oF  — ere 
rance aha |f Mare i ci ; @rsewhel 
date Cows veal Ohana \ Pia dea ball a) ‘Jd 
iJ. Didn LC Cavaroe and Cavaroe Ww son draw bills O}} Schuchardt 
, ° : ¥ + . ¥ ’ ; 
W Sons which ley excepted and paid for them 
i 


(). Didn’t the Cavaroes, besides sending Schuchardt & Sons 


OV their bills for sale, send them for sale bills of exchange which 


—e—w 
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(). Didn’t Sechuchardt & Sons endorse these bills when they sold 
») 
A. Yes. 


(). Did not Schuchardt Ww Sons eredif the proces ds of Lilese bills as 


— 
_—- 
a. 
~ 
Pal 
4 
fete 
— 
° 
~ 
~ 
j 


) ? . ’ . y 7 ? 
soon as sold in the market in New York to tl 


] i oe f° : +] " (*. a ee Ts, " 
koOavs JOT Lilie avarocs 10 


(). Besides the loan requested by Cavaroc, Jr., in 1870, did or not 
Schuchardt & Sons make them another loan: if so, when and for 
what amount ? | 
A. They did in the spring O] IS/]1, Olé r inore loans. | believe. 
(). How often did Schuchardt & Sons render accounts current to 
the Cavaroes? — 

A. I don’t recollect whether monthly or quarterly. 

(). Did those accounts current contain all tl 
the Cavaroes and Schuchardt & Sons? 


A. They did. 


r "v4 7 eine »» cy ; ? ’ . ‘<u oF . ir . ‘) 

(). Including the various loans negotiated for Cavaroe & Son‘ 
ri} 1° 3 
A. TI! lid 


—_ 
_ 
a 
= 


« ‘ ’ 7 
" " . » + + | . ; _ ro 
() Mr. Cavarocec. Sr.. savs. in answer to the third cross-interroga- 
. ‘ , ' 
tor l never authorized Schuchardt & Sons to dispose of or bor- 
. x ) 
row any money on these pond iS that So 
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S] last ii err SF cl Ory A A SLAs SUIS hcl BCS 1) i j A iLL Lie 
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e 
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that so? 
Mr. Parsons and Mr. Hutchins object that the question does not 
state correctly Mr. Cavaroc Jr.’s testimony. 


A. No, sir. 


~ . . . 7 5 >, , ’ ' ’ ’ | 
’ ; ivy * +}, . ; » +h , = P . 
() Up to the tims of the piedge of these bonds Io} Lie New Orleans 
National Banking Association what did schnucnardt W@W sons hot 


Pi 


these bonds for t 
Mr. Parsons and Mr. Hutchins object to the question as—Ist, ask- 
Ing a conclusion; 2d, asking | inf 


‘> - = v : » « 0 
ness; 3d, not inquiring for a fact 


A. Assecurity for whatever Cavaroc & Son might be indebted for. 

(). When Schuchardt & Sons indorsed the bills of exchange for 
Cavaroc & Son how long did that liability run ? 

A. From about 70 to about 100 days 

() Was the amount of these liabilities large Or small | 


). 
A. At that time it was very large 


Q. Can you give any of the amounts, approximately ? 
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A. Sometimes over $100,000 in one day. 
(). Look at letter now shown you, purporting to be from C. Cay- 
aroe & Son. Is it from them ? 

A. Yes. 

(. Refreshing your memory from that as to the time when Mr. 
Cavaroc, Jr., may have been in New York in 1875, and then refer- 
ring to Exhibit A, annexed to Mr. Cavaroe Jr.’s deposition, and 
which is the same as that marked Defendant’s Exhibit D, Dee. Od, 
ISS], on page 58 of complainant’s printed papers, and which Mr. 
Cavaroce, Jr., says vou made, state, if so, about what time it must 
have been made. 

A. It must have been the latter part of August or the early part 

of Septem ber, S/o. 
82 (). Do you mean to say that that English paper was given 
by you in English ? 

A. No, it wasn't. 

(). In what language. 

A. In French. 

(). Looking at the translation, state what is the purport of it. 
What does it mean ? 


Mr. Parsons and Mr. [lutehins object that the paper speaks for 
itself. 

A. It states the conditions and amounts to be forwarded and the 
requirement of the deposit of securities till the payment of bills ne- 
cotiated. 

(). What is the meaning of “not more than £10M in one 
Hambro?’ 

A. That the amount forwarded in any one week on Hambro 
should not exceed the sum of £10,000 sterling. 

(). The same question as to the words “ not more than 200,000 fr. 
on first bankers of Paris?” | 

A. That the amount of franes per week should be limited to 
200,000 on Al bankers. 

Q. The same as to “as much business paper as shall be desired, 
right reserved to limit amounts on any one house.” 

A. That means bills of exchange drawn against shipments. 

@. Do you know whether that paper ever got to Cavaroc & Sons 
in New Orleans before their failure ” 

A. Yes, I think so; I don’t know. 

@. Do you know that it did ? 

A. I do not. 

Q. Was the object of that paper, or the intent of that paper, to 
alter or qualify the relations of your house with these bonds, either 
us to Cavaroc & Sons or the New Orleans Banking Association ? 


Mr. Parsons and Mr. Hutchins object as incompetent. 


83 A. It was not. 

@. Were vou and Mr. Schuchardt, both or either of you, 
well acquainted with French? Did you or not correspond, both of 
you, in French with your correspondents ? 


A ‘ Yes. 


Rn Oem | 
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By Mr. Hurcurns: 


(J. Hlow — were tl Of Ul 
firm for the N. Bankin y pene tion ¢ 

A. For millions of dol 
million in one day. 


emamned 
—) 
~~ 
ied 
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). What did Schuchardt & Sons make out of these transaction 
A. A commission of from } to $ per cent. 

(). Did Se ‘huchardt & Sons keep a safe deposit 
A. No. 

(). Were they warehouse men ? 


By Mr. PARsons : 


() Where did t hey keep these securities ? 


4 


, } % 
A. In a bDOxX In Safe de po SIL ANd a DOX 10 DANK 


By Mr. Parr: 


LAWRENCE WELLS. 


] C79 74] lc ty ahr “47 ~) 
Sworn to before me this zZoth day ol lebruary, LSS2Z 


WILLIAM BERNHARDT, 


t age , 
H. Leuy pp and Lawrence Wells was « 


. . - } } : 2 . ’ gal 
It is hereby stipulated that the foregoing testimony oi Willi 
i 
4 


S84 as part of the testimony in this action. and may be read 


the hearing of this action. 
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PLATT & BOWEN, 
Nolicitors for Defendant Fry 
EDGAR A. HUTCHINS, 
Compla mants Solicitor 
MAN & PARSONS, 


Attorneys - — pele ndant 3s Be ynes and Ano’. 


| . ‘Y . ‘ 
a time: sometimes they sent ovel 
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ulv and legally taken 
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85 lL’. S. Cireuit Court. Southern District of New York. 


FREDERICK DumMonr, Auccst Henry Reine, and JEAN Davip 
MOoOEKEL 
ag st 


CHoarues M. Fry. Trustee of Schuchardt & Sons, Impleaded with 
FRANCOIS LABORDE and Others. 


Testimony in behalf of the defendant, Charles M. ry, trustee, taken 
before Edward L. Owen, U.S. commissioner, under and in pur- 


] : 4 — , ] 
Suance of the notice hie reto annexed. 


S6 OcTOBER 11TH, 1877. 
Pursuant to notice, parties appear. 
Messrs. Platt, Gerard,and Bowers, solicitors for defendant, Charles 
M. Fry. 
Mr. dear A. Ilutchins, solicitor for complainants. 
Messrs. Scott & Crowell, solicitors for Louisiana National Bank : 
Charles IX. Whitehead, solicitor for Casey, receiver. 


CHARLES Dr Ruyrer, a witness produced on behalf ot defendant, 
Charles M. Fry, trustee, deposes and says as follows: 


[ am a resident of New Orleans, and have resided there for the 
last twelve years. In 15875 | was one of the directors of the New 
Orleans National Banking Association. ‘There was a record kept 
of the meetings of the board of directors of that association. After 
the failure of the bank that book of proceedings and minutes went 
into the Poss ssion of the I’ CelVe I of the bank, Mr. John Cochran. 
Mr. Blache, a former eashier of the bank, acted as clerk for the re- 
celver. I saw the minute book in Mr. Blache’s possession, and 
asked him tO let mie look al i{ to see what had been done in my 
absence. ‘This was after the appointment of a receiver. Mr. Blache 
was then acting as cle} the receiver. | read and examined 
the minute book. At that time I read in that book the minutes of 
a meeting of the board of directors of that bank on September 20th, 
LS75. | procured a COpyV of the minutes of that date. Mr. Blache 
furnished me the copy. I cannot swear that it is a correct copy 
because I did not copy it nyself. I ran my eve over it at the time 
he furnished it. I found it to agree with my memory of the con- 
tents of the minute book. It agrees with my memory of the con- 
tents now. ! 


S7/ Paper offered in evidence objected to because there is on 
proof that it is a copy and as Incompetent; same marked 
“ Defendants’ Exhibit 1, E. L. O., Oet. 11th, 1877.” 
[t is in the handwriting of Mr. Blache. 


—_ 


& 


1 Q. Speaking from your present memory, please state substan- 
tially what you remember of the contents of the resolution which 


you read in these minutes. 
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persas he may think proper,to the extent of ($100,000) one hundred 
thousand dollars. 
Qn motion, it 1s further— 
Resolved, That the board hereby tender their thanks for the aid 
he is individually lending by leaving undisturbed a large 
SY eash balance, ($80,000) elghty thousand dollars, standing to 
the credit of C. Cavaroe & Son on the books of the bank. 
And the board adjourned. 
(Signed) C. CAVARO( iy President. 
HENRY BLACHE, Cashier. 


DEFENDANT’s “ Exuipir 1.” FE. L. O., October 11th, 1877. 
SOUTHERN District or New York, 8s: 


I, Edward L. Owen, the commissioner before whom the foregoing 
testimony was taken, do hereby certify that I was attended by the 
solicitors for the respective parties and the witness; that the wit- 
ness was by me first duly sworn to testify the truth, the whole truth, 
and nothing but the truth in respect of the matters to be inquired 
of; that by consent of solicitors the testimony was by my clerk re- 
duced to writing, and after carefully reading .the same over to the 
witness he subscribed the same in my presence. I further certify 
that [am not of counsel for either of the parties to said case nor 
In any manner interested in result of said case. 

In testimony whereof I have hereunto subscribed my name and 
affixed my seal this llth day of October, in the year of our Lord 
onethousand eight hundred and seventy-seven, and the Independence 
of the United States the one hundred and second. 

[ SEAL. | EDWARD L. OWEN, 


[ 3 SN. Commissione y for thee Southern Dist. of Ne if York. 


90 United States Cireuit Court, Southern District of New York. 
FREDERICK DuMont et al. ag’st CHARLES M. Fry, Trustee, e¢ al. 


[t is hereby admitted and I stipulate to admit at the trial of this 
cause that the deposition of Charles De Ruyter, taken in this action 


by the defendant Fry, was duly and legally taken, and to allow the 


copy of the resolutions of the New Orleans National Banking Asso- 
ciation thereto attached to be read in evidence as duly, properly, 
and legally proved. 

| further stipulate that I will not call on this cause for trial 
against Mr. Fry within one week after the commission therein has 
been returned, opened, and notice given to his solicitors. 


New York, June 9, 1881. 


EDGAR A. HUTCHINS, 


Complainants’ Sol’r. 


(ft > 


FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, &C. D1 


9] U.S. Cireuit Court. Southern District of New York. 


FREDERICK DuMont ef al. 
aga inst 
CHARLES M. Fry, Trustee, &c.. Impleaded with FrRANcots LABORDE 
et al. 


Testimony on behalf of defendant, Charles M. Fry, trustee, taken 
before Edward L. Owen, special examiner, by consent. 


DECEMBER Ist, 1881. 
Present: Edgar A. Hutchins, solicitor for complainants; Platt & 
Bowers, for defendant Fry; Man & Parsons, for defendant Laborde 


} 
and others, assignees. 


WiItLtiAM BoswELL, a witness produced on behalf of defendant 
I'ry, being duly sworn, deposes and says as follows: 


I am thirty-seven vears of age; I reside at Plainfield, New Jersey, 
and in January, 1874, | was managing clerk for Platt, Gerard & 
Buckley, and had charge of and made the entries in their register. 

On the third day of January, 1874, they commenced an action In 
the supreme court of the State of New York for Frederick Schu- 
a & Sons — I’. Dumont & Co., the parties who are 
complainants 11 this action, on ten bills of exchange, amount- 
Ing to 200.000 franes. An attachment was issued the same 
day against their property as non-residents and duly delivered to 
the sheriff of the city an CO! Inty of New York the same day, and 
duly levied on property in the hands of Schuchardt & Sons, consist- 
ing of the bonds which are the subject of this action. 

The defe _ ints appeared by Messrs. Hutchins & Clinch, and that 


- 1) — : 
action IS Still penaing 


— * 


()*) 


Cross-examined by Mr. HutcuHins: 


The bills of exchange were drawn by C. Cavaroc €& Son on F. Du- 


mont & Co. and accepted by them. 


WILLIAM BOSWELL. 


Subscribed and sworn this Ist day of December, 1881. 
EDWARD L. OWEN, 


{} S. f ommissione - Special Kxaminer. 


Before the witness Boswell signed, Messrs. Man & Parsons requested 
that his deposition might be ie ft open until Mr. Parsons could have 
an opportunity to examine the testimony. 

Mr. Platt objects. 

LAWRENCE WELLS, a witness produced on behalf of the defendant 
I'ry, being duly sworn, deposes and says as follows: 

1 Q. You are of the firm of Frederick Schuchardt & Sons? 


A. Yes. 
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{ 
5 (). [ook an this paper Purp rting LO be a ietter by the defend- 
ant. C. Cavaroe, dated the 15th of February, 1873, and state whether 
you know the signature and whether it was received by your firm. 


} 


} } | : . ‘ . : =_ 
A. [ KHiOW 1b to. be tne signature ol (.. Cavaroe, and 


93 sil be war Gem en the Gite of Dae. te 
eJe) . po hm vf TY] ) i i Oi clit iat 1 ©) CHruary ae 
r ° 7 7 . 
i . _ ry + ¢ «6 . 
{ wit ect j s VCULI iid cy ACT LIU Is Phil No Ol) t ( part Of 
? ’ | 1 ht | 
; ? . ¢ 
agagerenaalh heyy 1) I j () 
} og } ] ) 
a ; ’ . 7 ? yey? t 
| () ee Vt Ou J ra | tL] “a i 1 O] bila if ag l 
r i | , + 
A. Y es ali LIS « [ ! Nsiation 
T ] ] ‘ , > ] 6, wet {" ] _ , le je {tr | , ] ? ] 
ChIDIt » ON the part of the defendant ry, Lee. i; Oi, 


iz (). Are you acquall fed with lr reneh—commerclal French ? lLlow 
. . ae , . : 
i 


‘ 
—_— } _ * 1, } ‘¢ 
| julrea youl! knowledge ? 
° = . _ e l ‘ sie | | 
A. I was in business in Marseilles for a number of years, where 
. } ? : } : ' . . 
wal ‘ |. rehichh, ana | have Aliso studied t at 


school before going there; and I was also brought up ina French 


x° 4 
A. I so consider it 
wi , 4 - } . i; , ] , 
((). In the course of the translation did you consult any au- 


, °@ } 7 ’ } ’ 
Obiected to by Mr. Hutehins and Man & Parsons. 


: ry of A. Spiers, published 
in Paris, 19th edition, by Bramard, Baudry & Co., 12 Kue Bona- 


Pare, rOvoOw, AN ASK VOW What IS there piven as the transiation of 
the word “d t 7 
(Same oO] ( } 


A. * Decouvert, n. m.1 (ecom.) (of accounts), uncovered balance.” 
J |. When an Sehu hardt Y ©ons receive these bonds and from 
A. 20th of September, 1870, from C. Cavaroc. Jr.. in New York. 
K ‘Le: { State what directions you received from C. 

: “ ? 7 
iny, relative to these bonds, 


and what transactions you made pursuant to these directions 


} ‘ 
ana their dates 
= : | + : Fae « > 4 ,? " . . . ,cY P 
Ubjected to, except So tar as 1t refers to the personal actions of the 
With ~~ i>\ } 1) ) = 


A. On the 20th of September, 1870, we deposited with M. Mor- 


. . 4 | » 2 43 wan \’ . 7) ‘ . > ] — ¢ 7 
Yon s Sons the above sZi0.000 New Orleans bonds against a loan 
} ; ’ ! Sava Way - J _—", 2 , Y , ? — 1 & 
made by them of SZOO.000 to the Bank of New Orleans. and 8110.000 
' Dig, aie aies — a OP eed | fiw 4 lms ' . } . 
to ( Cavaroe as part collateral fol those hOaDS. (On the 21st Dy Celll- 


ber, 1870, M. Morgan’s Sons returned us the above bonds against 
the pavment oO! the two loans. On the 6th of March, LS71, we de- 


FN eee eee 
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livered $5,000 of the above bonds to Henry Beers by order of C 
Cavaroe. On the Ist of April, 1S71. we delivered $160.000 of above 
bonds tO Marks WV He bre by orde} of ©. Cavaroe ()n the 2 Oth of 


May, 1871, we delivered $110,000 of above bonds to M. Morgan’s 
Ssops against a loan of S1LO0.000. On the 380th May. IS71. Marks & 
Febre returned us above S160.000 bonds, against which we loaned 
Cavaroe $100,000, falling due 2d of October. 1871. On the 2d of 


October, 1S71. M. Morgan’s Sons returned us the $110,000 bonds on 
we 


‘ ’ i . . i p = 4 | pal ‘ 4 ] ee : “—.) , : 
payment OF thelr joan. (On the 2th ol February. Is/ 2. we for- 


} | es , . ' j 5 3 , . . 
warded tq) ( avaroc. al New (Jrieans. SS.UUO OL duvuoove ponds is Del his 
order. On tl 


a 


éva 7 | ; 4h d* | } 7 4 ’ ’ } 
e 15th of April, 1872, we delivered $160,000 of above 


} re ? rt wo? AY Ty ro? 17 ' 13 r) | 7 } CITY yw roller 
OnaS to DIPOrcers a\ PAULAC IS Wa tL ional mLiIIN Ui Liliss CLby\ ty CPi titel 


fF Cavaroc. On the 28th of June. 1872. the Importers’ & Traders’ 
Oi aAaVATOC. ntvne 20th OF Juhe, J 6 fe LET miporters «a raders 
: 

y io } , ae . _ > a | ] : ~ y 
National Bank returned us the above S16@.000 bonds On the 3lst 
+ \n ryaft 1S;? { doliver i KIO OOO af al } rial ios flora 
fj AAUYUSL, ia. WC Geliiveread ene ' Qi DON DO! (j= (>) 5 PO i ¢] 
» os ] > ] . 4 | +) | , } .* 
Brothers & Co. by order of Cavaror On the 27th of May, 1873. 0 
on pee " } ote i) ; | | “* } . } ; | ' »¢ —— " oF Vee ] ° } 
qaeiivered S&ouvsyyu or the ab ve DOTIUS (> Lilt AIT POrLersS ahha l‘raders 
. . ] > a . \" : ’ = 7 } : r ‘ . : ‘ } ‘> 7 . 
National Bank of New York bv order of Cavaroe (On the od ofl] 
ber, 1S75 Impor : [a or ae >; eee 
September, 18735, the mporters and iraders wWatlonal Dbauk returned 

] } _—, ' } i 

tne above soUUVUU DONAS. 
OL + , 47 1 . e. [ : ' 
WD 1] (). ko} whom \\ hw at S1TLO000 | tii Ai ' ae \ Morgan’s 

’ 
\ 4 } ws ) 
Pons Mav th) Si] 


‘ ’ 4 . 
A. presume fol ( avaroe. but am sure either for Cavaroe or the 


Bank of New Orleans 


‘s.. ne = eee }: ) ; a “aes , 
were equaliy active: tis Son lH reder] kK dled some vears before that 
i. oe yk = _ 1 4 . , ma 2 ee 
Leo Q. Hlow gid you understand to be the matters for whieh Nii 
‘ ; ° “hs ’ } ’ 1] 4 } } 
Cavaroe deposited these bonds with your firm as collateral in rela 
i 
j ; 4 ; >. 
tion to vour transactions with the New Orleans National Banking 
‘7 
Association 
! } ’ : 
Oprecteqd LO by hoth COU pmeli 
‘ 
rr; . | , . | } ward ’ 
A. To secure the indebtedness of the bank towards my firm 
| . ° ‘ w } » 
14 Q. At any one time or as continuing or how 
] ] ] : , Been 9 
(nected ze) i VY both « TIISe] () lest 1) VW t}) irawn 
— . ‘ ’ j . = . ‘ . *- 
| { } ate you COnSIT Cd r it ai Lie Tri i he i(] Ol a \ balances 
| . ‘ . 
: , , | in il 
whieh might arise against the Dank or how 
()} f } } . 77 } 
Hrected to DV DOLN counse! 
\. For balances that the bank might ow 
d Or ahy aIances thhadl LUC VAaANK DHIILt »\ 
° ) 
16 @. When 
A. At that or at anv future tim 
; ; 7 \ ’ 7 ? 4 ‘) \ 
—— (J. | Wiil I i@] Vou LO spiers Dict ()] il ci? aati cil Pap 15S. and 
‘ ‘ 
c— an ' i . 2 | ' +] / , ow 4”? 
ask you to state What is there as to this expression @ aecourve 


- ‘ ? 
$s ; j ss 7 f . Be *s 5 } r } 
A. (Com.) (of accounts) overdrawn 


Cross-examined by Mr. Hurcuins 


1S X (). Look at your exhibits of this day, Nos. 2 and 3, and state 
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what are the French words which you have translated at the end of 
Exhibit 3, in case of “ (unsecured—uncovered) balance of account.” 

A. ” En COIS de decouvert.” 

19 X Q. What kind of business were you in in Marseilles? 

6 A. Business of exporting and importing merchandise. 

There was no more banking connected with it than ordinary 

merchants have. The counting-house which I have referred to as 
having been brought up in was in the same line of business. 

20 X Q. Why did you not translate the word “ decouvert ” in Ex- 
hibit 2 according to the translation read by you from Spiers’ Dic- 
tionary ? 

A. I put it at first “unseeured,” but, turning to the dictionary, I 
saw it “ uncovered,” and added it. 1 first used the word “ unsecured ” 
because I considered it better english. 

21 X Q. Was the testimony which you have just given of the 
transactions in reference to these $275,000 New Orleans bonds testi- 
mony of transactions in all of which you yourself took part ? 

A. No; I think not. The number of bonds we received at first 
was $275,000. They were negotiable bonds, payable to bearer. 

22 X Q. How many and which of the transactions in regard to 
these bonds to whieh you have testified were personally transacted 
by you for your firm ? 

A. All except those of 29th and 30th of May, 1871, to the best of 
my knowledge. I do not remember what was the authority from 
Cavaroce for those transactions, but Iam sure that my firm had au- 
thority from him in writing. 

235 XQ. In the letter of your firm to N. Augustin, cashier of the 
New Orleans National Banking Association, dated New York, De- 
cember 4th, 1871, and put in evidence in this case by complainants, 
you say, “ We presumed also that when the loan of the trust com- 
pany, which falls due on the 2Ist instant, will be paid the securities 
will be replaced in our possession.” Are those securities the bonds 
which are the subject-matter of this suit? 

A. I have not the slightest recollection of any loan by any trust 

company on those bonds. Those bonds were demanded 
97 of us by C. Cavaroe & Son about October 9th, 1873, and de- 
livery refused by us. 

24 XQ. What, if any, authority have you for holding these 
bonds and coupon money as collateral for the indebtedness of the 
New Orleans Banking Association other than the letter, Exhibit 2 
for defendant Fry ? 

A. A general understanding to that effect arrived at with con- 
versations with C. Cavaroe, Jr. 

25 X Q. When? 

A. At different times when he was in New York; among others, 
in August or September, 1875. 

26 X Q. What is your best recollection of that general -under- 
standing then made? 


Objected to unless the writing is produced. 


A. My understanding was that bonds were to be left with us 
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against any indebtedness of the bank [and [ would not have de- 
livered them while the account was running]. 


Mr. Hutchins moves to strike out part of answer in brackets as 
not responsive. 


27 X Q. Have you answered the last question as fully as you 
can ¢ 


A. | think that Covers the ground. 
(). Question repeated. 
Objected to. 


A. I don’t know how to answer that question any further. 

28 X (J. Have you any written authority to hold those bonds 
as collaterals for the indebtedness of the New Orleans National 
Banking Association other than the letter, Exhibit 2 of defendant 
i'ry ” 

A. Not that I know of. 

Messrs. Mann & Parsons request that Mr. John E. Parsons have 

an opportunity to cross-examine the witness before the ex- 
98 amination Is closed, stating that Mr. Parsons is actually en- 
caged in the trial of a case. 

Mr. Piatt objects. 

LAWRENCE WELLS. 


Subseribed and sworh to before ine Ist day of December. LSS1. 
KDWARD L. OWEN, 


U.S. Commissioner. Spee ial Examiner. 


Adjourned to the 2d December, 1881, at i] a. m. 


DECEMBER 2p, 1881. 

Pursuant to adjournment, parties appear. 

Mr. Wells appears for cross-examination by Mr. John E. Parsons. 

Mr. Man, representing Mr. Parsons, says that Mr. Parsons is 
actually engaged in the trial of an action before Judge Russell and 
a jury, which trial was commenced two days ago or more, and 
which he has been unable to finish within the time he expected. 
Mr. Man therefore applies to have the cross-examination of Mr. 
Wells post poned to December 3d, at one o'clock, at which time Mr. 
Parsons expects to be disengaged. 


ee 


Mr. Platt objects to this adjournment and also to the power of the 
examiner to grant such an adjournment. 
The examiner adjourns the cross-examination to December 3d, at 


l o'clock. 

WiciiaAmM H. Leupp, a witness produced on behalf of the defend- 
ant ry, being duly sworn, deposes and says as follows: 
v9 1 Q. How long were you in the employment of Schuchardt 


& Sons, and what position did you occupy during the years 
1873 and 1874? 
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A. Upwards of 
| 1874, and since Schuchard 


and 


sionee and trustee in the liqutle 


\\ Se] 'y ‘lhardt ty an 7 
¢ Be » > PuiCcildl i 4\ s OCT] 

. bas \ —_ 
count current to the New Ort 
and, if so, about how often 


47 ley 
rod) iv. 


count currents rendered as ol 


recod!l 


> 
< 


9 Q. By that account curren 
, } ] ' } } 
due irom the } WK al Lonat ad 
A. $4,121.92 


- 4b ’ ‘ > ’ ; t v7 . 7 
Ob (. Phas WCWCOUTIL CUPrrellt 


bel 


month of Si ptember, did it not 
4 y —— 
ee Yes. mee 6 


— a ? . 4 
,Q. What was the amount of 


And the credit side was 
A. Yes, sir. 
Y (). 
was done with them in account 
A. Thev were credited. 


1O Q. Do you mean in the aee 


x. 


then was done ? 


, ] ] +] 
A It was charged toth 
‘> } } 
LOO ld Q. Did. to YOu! K 
] -_ 
assume or take such 


A. No, sir. 
14 Q. Did you know or ha 


> 


} . 
AamMonYe bank rs t » COTS i Stic 


without referenee to its future 


Objected to by opposing COULD 


'S. FREDERIC DUMONT ET 


} 
L. VW pat 


When the remittances of 


AL., &¢. 


was cashier, I think, during 185 
t’s failure, with Charles M. Fry, as- 
lation of the estate of Schuchardt.& 


} .. 4 “ . _ ry 
he habit of rendering an ac- 


Banking Association 


S WItLNeSSEeS S weaks OI one of these ac- 
ihe first of October, 1873; do you 
hat he refers to ? 
tually mad up to the 4th of Octo- 
s; failure ? 
» to the first of October and sent 


7 ’ 
Was the balance stated Lo be 


] + s3 > ] . : ” -) (+) 
LHat amount tess this S4121.92 * 


} | . = a = 
edited was returned protested, what 
~ - 7" ' 

esame account as originally eredited. 


Schutt harat We OPons ever 


payment by the 


, ’ ” 
ve you ever heard oF any eustom 
} : | 
lb papers when recelved as payinent 
, -hWAN nt? 

4 Vi DAVIE a 4 \ | non-paylile ii 

] 
hel et 


I 
i 


= 
~ 


DUMONT 


EDERI‘ 


FR 


A. Yes, sir. 


«# 


OvVe 


} 
» 7 


ci il 


ae 


{ 


o 


~ _ rear a ORE, EIR 
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authority from Sehuchardt to do so. $30,000 were drawn and not 
honored by Sehuchardt: suits followed: the claim on one draft of 
$10,000 was disallowed and judgment rendered upon the $20,000 
draft; this judgment was settled for $9,000, which increased Cava- 


roe’s balance to S817.505.75. 


102. ~=Cross-examined by Mr. HurcuHins 


25) X Q. Look at Exhibit B, attached to testimony of Charles Cav- 
aroe, Senior, and state whether the drafts for 200,000 franes drawn 
on Dumont & Co. by (. Cavaroec & Son, for the hon-pavment of which 
a suit was brought in January, 1874,1n the supreme court of the 
State of New York by Schuchardt & Sons against I. Dumont & Co., 
appear in that accoun 

A. Yes, sir: they are I , 

24 XQ. On which side of the account ? 

A. Both sides. 

20 A ng So that the payvinnre nt of the balanee due on that account 


) 
| ; i | a is ‘ . 
result the payment Of those dratts 


A. Yes. sir. 


yj he ‘ at ® er, } 4 ‘ } y, 1] »f + | " é 
ZU \ \/. Did schuchardt WN sons eotieet thr COUPONS cli 


; 
‘ . 
8>< . i = oe. i } : TES: = ¥ 
these S252.000 of bonds which fell due December Ist. 1S738: and, 1f 


SO, whic 1) and how much ‘4 

They did, about December Ist, 18738, amounting to $8,120 

X Q. Does that amount appear in the account current which 
vou rendered Cavaroe & Son, being Exhibit B, attached to testimony 
of C. Cavaroe, si nior ¢ 

A. No, sir. 

28 X Q. Have you collected anything since on account of the cou- 
pons of those bonds ? 

A. Yes, sir; the coupons falling = ue June Ist, 1S74, amounting to 
SS.120: also those due Deeem be r St, 18/4, which Werte paid in New 
Orleans, amounting to $8,094.70. 

2Y X\ (). What has become of the proceeds ot th) OSC coupons ¢ 

A. They have been credited in a separate account, and Mr. Fry 
holds them as a s« parate trust, subject to the decision as to the own- 
ership ot the bonds. 

30 X Q. Were the amounts given by you on your direct exami- 

nation as additional debits against the New Orleans Banking 
LOS Association aiter their failure the amounts ot their drafts Or 
those amounts with damages for non-payment added ? 

A. As to foreign drafts, the amounts given by me include ten per 
cent. adde c as di mag s for non-payment, but these damage s-were 
not allowed in bankruptey. 


Further examination of Mr. Leupp adjourned to December 5d, 
1851, at 1 o'clock p. m. | 


s* 


s* 
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DECEMBER 53D, 1881. 
Pursuant to adjournment, all parties appear, and also Mr. Parsons, 
who appears for Messrs. Cavaroe & Son. 


Cross-examination by Mr. Hutrcuins of witness Leupp con- 
tinued: 
© | xX J. Is Exhibit B. annexed LO di position of Charles Cavaroc, 
enlor, a correct copy of the account current furnished by you to C 
Cavaroc & Son on January 12th, 1874? 
A. It 1s. 
52 X Q. What was the differ 


, ’ . *. SY . . 
ence between the kind of foreign ex- 


Chiange contalle d lt) Vour gol I xchange men- 
. 5 : } , , 
tioned by vou as resulting in the indebtedness founded upon the 
| 
drafts unpaid by Honorat. Seignouret Freres, A. Dutfoy & Co., and 


} ] 1 1D > ’ , 1» 
; . ++ : ; . “> \ * | | Ban a \ > \ ._¥* 
Lone Gralt on tne National ain MLLER OF NCW OTK ! 
’ ! 
Ors 


. . ’ } . " : . : 
A. ‘the drafts on Dutfoy, Seignouret and Honorat were foreign 

, t | ’ ; . . ] . 
exchange b S AKLOW] as Clean —thial Is, Unaccompanied by docu- 


ments—drawn by the New Orleans Banking Association on those 
| 1] | Park Bank was drawn by the New 
Yrleans National Banking Association to settle a collection made. 
The bills of exchange that figure up on the gold account were mainly 


; ! woe ; ’ a ; : } » Bee ar si at 
COLLON SHippers exchange accompanied bY DIIIS of landing. 
: i . 
+e) y 4 ] : | } , . a > ’ . 
ee \ (J. [las anvthninge been done by Mr. i'ry 10} the col- 
‘ ; a : “ ’ OO. : 
104 lection Of any of these coupons on these $252,000 bonds; and, 


‘+. - ? 

‘\. Proceedings have been had and two judgments been taken 

against the city of New Orleans for about $97,440. That includes 

he coupons up to and including December Ist, 1880, I think. 
Cross-examined by Mr. Parsons, of counsel 


of Cavaroe WwW Son: 


for the assignees 


34 X Q. When, if ever, did you become personally acquainted 


‘4 e 
with either of the Messrs. Cavaroe ? 
A. Some vears before the failure of Schuchardt & Sons, which was 
In September, 1875. It was prior to the failure of Cavaroc & Son 
thev failed October 4th, 1875. 


5 (J Did you see either of the Messrs. Cavaroe in 1875? 
Yes, sir. 

36 X Q. Which one? 

A. Charles Cavaroc, Junior. 

od N (). W here ? 


A. At the othce of \Messrs. Schuchardt & Sons, in the city of New 


iS AX (). When ? 
A. Shortly after their fail 
39 X Q. Was either of them in New York in 1873 prior to the 


1 Vs) 
ure 


es . +) 
laliure ! 


A. I couldn’t say. 
10 X Q. What is your best recollection ? 
A. I have none. 
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i] \ {) i } . | t ! } ? 1 ] t | bist} o 2 a%% Ta! : ra of 
i » we Cae \ i LiL] i i} Gilt yu CS arrangement U 
\ Y 5 I La v f ' i 
2X Q. Did you at any time know of the correspondence between 
‘ a 4 
them and the Messrs. ¢ 
A. No, sir. 
lo AQ. Did you kno ln} thing of a written memorandum made 
by Mr. Wells in reference to the business arrangements between 


Messrs. Schuechardt and V wo Cawarne an this dirtiest «see 
4 | ‘Wise eaee Teuaenu cil i FE etele) He GAvYaiVvw Vii CLIT ULL AaAeiUil Ul a VISIU 


ee 1] } } . + 4" | } s“\ 7 } — ‘ , 7 —— } 
\\ ltness, recalied DY Mr. kk ry’s counsel, aesires to explain his an- 


} Y .) 
swer to the que SLIOT! sNO. 20 A 


os } : ms 2 Q- ° ; . ’ : ; ; hille 
LOD [ mean DV mv answer to the oth \ question that the iis 


| ——— 
‘ : | , . , , 
, ’ , se ta i . ; 
on Dumont & Co. would be paid. lePAVING 
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any f Cavaroc & Son to 
Schuchardt & Sons not represented in Exhibit B, annexed to depo- 
| he balance of 
$7,404.22 other than the 89,500 spoken ot by vou as paid bv Schu- 


} i \ . Fe ° ‘ } f° . . . in ° 
ehardt & Sons in settlement of the drafts beld by the [Louisiana 


sition of Charles Cavaroe, Senior, resulting In | 


1D \ () \ i Las.) > 5S «li t | | Vou | KOW OT WHI h could ite! 
that balan 
{ ) Oey rO \] | i ( Uns l. 
\. Yes, si 
WM. H. LEUPP. 
Sworn before n 3d day of December, 1881. 


EKEDWARD L. OWEN, 


[ . f OHiLNLISSLOTNET, Special Evraminer. 


cross-examined by Mr. Parsons, of coun- 


, ‘ ‘ . — 
sel for the assignee of Messrs. Cavaroe & Son, testifies: 


29 X% Q. Was Mr. Cavaroe, Junior, in New York in 1878 prior to 


\. Hle was, in August o1 Septem be r, 1875. 
300 X Q. Did you see him elsewhere in that year prior to the fail- 


oe - 


Tae - 
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106 32 X Q. Do you recall, shortly before his leaving, making 
a written memorandum of the result of the conversations that 
you had had with him f 


Objected to by counsel for Mr. Fry. 


A. Since seeing a memorandum wl 
the other day | recollect having noted 
of bills we were willing to receive on certain parties, but, as far as | 
remember, nothing further. 
oo NX Q. Do you recall what you did with the me morandum ? 
A. I presume Cavaroc took it. 
34 X (. Did you recognize the memorandum produced by Mr. 
Hutchins as a copy of the one to which you refer 
A. As far as I recollect the substance of the memoranda, yes ;: but 


; ull 7 ~ ' ——— = , 
| can t Say whether It Is the Same words: don’t KHOW 


ich Mr. Hutebins showed me 
Ons pec ot paper the amount 


\ Paper shown to witness.) 


() Is the memorandum now shown vou that to which vou 
refer as being shown to vou by Mr. Hutchins? 


A. That is the one shown me by Mr. Hutchins. 


(Paper offered in evidence marked “ Def’ts’ Exhibit D, Dee. 3d, 


PF fh : t] Dos : . ] : . y*7 . ; . ’ *? e . > 
36 XQ. Shortly after the departure of Mr. Cavaroe, Jr., do you 


; ; } ? ©} ! ' 4 »} ? ’ Ls " y ’ 7 . . : . 
remember Writing him a .etter on the subject of such conversations 


, , . ‘ . 
as vou had had with him 


Objected to by Mr. Fry’s counsel. 


A. Couldn’t say without refreshing my memory. I probably did. 
3o7 XQ. Look at the paper now shown to you, purporting to be the 
; ? ° . - : : 1 ° . 
transiation of a |. reneh ietter Irom you to him, dated Septem ber 


+! | ee: Q | ; « car | tlar ha rot? ; ' {’ i. ‘On lleect} } 
L$ LO, LO/0, ANd State Whether that reiresnes your recollection, 


| 1 =" 8 4 me . 
A. I reeolleet having written a letter somewhat to this eff 1 but 


} } } ee . 
TEs oat, ; rPaatiu a _ ’ . nici: i aoe a , ae 
I cannot Sav Whether exactly aS this 18, especlaliiyv a8 1t 3s a very poor 
* a s . . 


LO; Ste. X ca, Lavino = ( I) Lilie papel SNnOWh Vou, W AT IS VOU! 


{ 
o - i 
} 7 7 > . So od . on . . , . 
best recolleetion whether Mr. Cavaroe did write vou or voul 
} ; 4 = gh). } _ ' P 
firm under date of september loth, 1878. and that vou answered 


under date of Septem ber 19th, 1878 ‘ 
Objected to by Mr. Fry’s counsel. 
A. I should like to say I can’t fix the dates. I have no doubt | 
received a letter at or about that date. and that Il answered at or 
about that date. 
09 X (). Can you by the aid of this translation remember the 
substance of what vou wrote to Mr. Cavaroe * 


Objected to by Mr. Fry’s counsel. 
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A. I think that translation contains the substance of what I 


wrote. 
(Translation marked “ A, for identification, Dec. 3, 18581.”) 


lO X @. Were press copies kept of your letters ? 


4 
A. Press copies were mInede at the time. 


Ll XQ. What became of Mr. Cavaroc’s letter and the press copy 


of your answer ¢ 
A. I really don’t know. 


[2 XQ. Did Mr. Ifry teke possession of the books and papers of 


é 
your firm ? 

A. I believe he did. I didn’t see Mr. Fry take them, and I can’t 
swear that he did 

be xX (). Did you see Mr. (cavaroc, Jr.. between the time of his 
departure from New York on the oceasion referred to and the failure 
of his firm ? 

A. I think not. 

l4 X (). Was your letter to Mr. Cavaroe written to him at New 
Orleans—the letter of Septem ber 9th, 1873 ? 

A. According to my present recollection, 1t was 


—. 


Redirect examination: 
15 Q. Do you know or did you ever know of any custom of 
bankers or brokers in New York or New Orleans that on the receipt 
of the paper from the New Orleans Banking Association and 


10S its credit to them In aecount when It was received was a 
discharge of their hability previously existing, and on ac- 
count of which this remittanee was made, withou reference to 


+) 


whether it was subsequently paid or honored or not: 
Objeected to by Mr. Parsons and Mr. Hutchins for form and sub- 
stance. . 
A. No, sir. 
LAWRENCE WELLS. 


Sworn to before me this 5d day of December, 1881. 
EDWARD L. OWEN, 


— ' ay? | .. a : 
/ = Commissioner, Special Kxreaminer. 


Further examination of witnesses adjourned to day to be fixed. 


Exuipit No. 2 on the Part of Defendant I'ry. December 1, 1881. 


K. L. QO. 


NEw ORLEANS, the 15 Fevrier, 18758. 
Messieurs IF. Schuchardt & Sons, New York: 

MrsstreurRs & AmIs: 

Dans votre lettre du 11 et, vous dites: The credit of 8100 Ma 
découvert was predicated upon the deposit of New Orleans city 
bonds, and on their withdrawal we, of course, supposed the agree- 
ment cancelled. 


4 8 ned 
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Vous savez que le change a New Orleans est a ch 


ete en rape fo 
des avances jusque bce gue les traites soient livrees an 
109 - afin d’activer nos rapports que nous vous avions demat boy 


l’epoque, ce découvert. 
Devant votre observation, 1] n’y a rein a dire si ce n’est de vous 
autoriser 4 considerer comme sécurité collatérale une partie des 
‘bonds ” que vous avez ‘i ma maison, en cas de déceuvert 


Votre dévoué, C. CAVARO 


KxXHIBIT No.3 on the Part of the Defendant Fry. December 1, 1881. 
Ky. L. O 


= 
x 

Wom 
a 
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inslation 


NEW OrLEANS, 15 February, 1873. 
Messrs. F. Schuchardt & Sons, New York. 


Dear Strs: In your letter of 11th inst. you say “the credit of 
$100 | M @ decouvert was predicated upon the deposit of New Orleans 
city bonds, and on their withdrawal we of course supposed the agree- 
ment cancelled.” 

You are aware that exchange 1s purchased at New Orleans by 
making advances until the delivery of the drafts, and it was for the 
purpose of g1 giving activity to our correspondence that we at the time 
requested this decouvert. 

In the face of your observation there is nothing lo say except to 
authorize you to consid ra partof my firm’s bonds which you have 
as collateral security in case of (unsecured—uncovered) balance of 
account. 

Yours truly, 
(Signed) C. CAVAROC. 


110 DEFENDANTS Exnuipit D. December 38,1881. E. L. O. 
(Translation.) 


Not more than £10 | M per week on Hambro. 

Not more than fr. 200 | M on first bankers of Paris. 

As much business paper (in French, affets de commerce) as shall be 
desired, we reserving the right (as much in the interest of the bank 
as in our own) to limit the amounts on any one house. 

When the bank sends the drafts of the bank on third parties 
(Havre, Bordeaux, Marseilles, &c., &c.) it must put in the hands of 
Messrs. C. C. & Son in trust a deposit of securities, there to remain 
until the acceptance or the payment, if we deem proper to await the 
payment. 

Seignouret’s line, fr. 500 | M (for bank & C. C. & Son). 
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11] U.S. Cireuit Court. 
lREDERIC Dumont et al. ag’st Cuoanies M. Fry, Trustee, et al. 


JUNE 27, 1882. 
Wm. H. Leupp recalled by Mr. Prarr. 


Mxamined by Mr. Hurcutns: 


Q. What was the manner in which business was conducted be- 
tween C. Cavaroe & Son and F. Schuchardt & Son? 

A. The firm of C. Cavaroe & Son conducted a merchandise as well 
as a banking business, and were large shippers of cotton abroad. 
Against these shipments they drew bills of exchange, which were 
sent to I. Sehuchardt & Sons for negotiation and sale in the New 
York market, C. Cavaroe & Son drawing their drafts on F. Schu- 
chardt & Sons against the proceeds of their bills of exchange. F. 
Schuchardt & Sons honored their letters of credit and were their 
financial agents in New York city for money matters generally. F. 
Schuchardt & Sons procured loans for them. 


Kxamined by Mr. PArsons: 


(). Were the bills of exchange which were sent by Cavaroc & 
Son to Schuchardt & Sons for negotiation and sale, as stated 
112 by you, accompanied by the bills of lading and other docu- 
ments for the cotton against which the exchange was drawn ? 
\. Not always. 
). Can you specify any case in which that was not done ? 
\. I think so. 


). Are you quite sure that you can specify a case in which that 


ss 


was not done’? 

A. I think SO. 

(Q). Is that as strong a statement as you can make? 

A, Yes, sir. 

(Q. Was it the course of business for the bills of exchange to be 
accompanied by the bills of lading and other documents for the 
cotton ? 

A. I think: it was. 

(). Do you know by whom was made the arrangement under 
which Schuchardt & Sons honored Cavaroc & Son's letters of credit 
and acted as their tinancial agents in New York, and whether the 
arrangement was verbal or in writing ? 

A. No, sir. 

Q. In testifying that Schuchardt & Sons procured loans for Cavaroe 
& Son do you refer to the transactions about which Mr. Wells testi- 
fied ? 

A. Yes, sir. 

Q. In testifying that Schuchardt & Sons were financial agents in 
New York for Cavaroe & Son for money matters generally do you 
refer to matters other than those which you have specified ? 

A. No, sir. 


3 
| 
| 
» 
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Examined by Mr. Pratr: 


J. I. Schuchardt & Sons were bankers, were they not? 
A. Yes, sir. 

(). Were they and their pre lecessors whom they had sueceeded 
in such business for a long or short time’? 

A. A long time. 

@. Did they or not do what would be usually called Cavaroe & 
Son’s banking business in the city of New York ? 


(Objected to by Mr. Parsons and Mr. Hutchins that the witness 
has already specified the business which was eonducted be- 
113 tween the two lhouses.and that it is not for him to say 


whether that would be usually called a banking business or 


not.) 


A. Yes, sir. 

Q. Didn’t they have the funds of Cavaroe & Son in New York on 
deposit with them ? 

A. Yes, sir. 

Q. Didn’t Cavaroe & Son check on those deposits or draw at sight 
on them ? 

A. Yes. SIF. 

(). Wasn't the balance of Cavaroce & Son’s account fluetuating 
from day to day? 

A. Yes, sIr. ' 

(). Wasn’t it considered a good account by IF’. Schuchardt & Sons‘ 

A. Yes, sir. 

©. Wasn’t it allowable to Cavaroe & Son, from the position of 
Schuchardt & Sons to them and the Vv LO Schuchardt Ww Sons, to have 
their account overdrawn at times ? 


} 
f. 


(Objected to by Mr. Parsons and Mr. Hutchins as not calling for 
facts and as leading.) 


A. Yes, SIr. 

. When Cavaroe & Son forwarded bills of exchange, &c., to F. 
Schuchardt & Sons did they wait to be advised of their realization 
before drawing for their amounts? 

A. No, sir. 

@. Wasn’t it the general course of their business under such cir- 
cumstances to draw on Schuchardt & Sons as they, Cavaroe & Son, 
could dispose of their checks or bills without waiting for advices 
from Schuchardt & Sons? 

A. Yes, sir. 

WM. H. LEUPP. 


Sworn to before me this 27th day of June. 1882. 


HENRY C. BOWERS, 
Notary Public. N. Y. Co. 


Jv—174 


66 EDWARD H. REYNES, &¢C., VS. FREDERIC DUMONT FET AL., &¢. 


114 U.S. Cireuit Court. 
FREDERIC Dumont et al. against CHARLES M. Fry, Trustee, et al. 


We hereby consent that the foregoing testimony of William H. 
Leupp be handed to the IH[onorable William J. Wallace as legal 
testimony in this case, notwithstanding the fact that the hearing 
herein has been had, to be considered by him in making his de- 
cision herein. 

Dated New York, June 27, 1882. 

PLATT & BOWERS, 
Solis for Lh ft bry. 
MAN & PARSONS, 
Sol’rs for Def’ts Laforde and Peanes. 
EDGAR A. HUTCHINS, 
Compl ts Sol’r. 


115 United States Cireuit Court, Southern District of New York. 
lREDERIC Dumont et al. vs. CHARLES M. Fry, Trustee, e¢ al. 


WALLACE, J.: 

Upon the proofs the complainants are the equitable owners ofa 
molety of the $275,000 of the negotiable bonds in suit, subject, how- 
ever, to the hen of C. Cavaroe & Son for any balance existing in 
their favor 1n) the account relating LO the joint purchase oO] the bonds 
with the complainants. 

As the legal title to the bonds was in Cavaroe & Son with nothing 
to Indicate the equitable rights ot the complainants, the bonds are 
subject also to the liens acquired upon by Schuchardt & Sons 
through their dealings with Cavaroe & Son. The present contro- 
versy mainly involves the question as to the character and extent 
of these liens. 

During the period covered by the transactions in contro- 

116 -versy Sehuchardt & Sons were bankers at the city of New 
York and were the correspondents and financial agents there 

of Cavaroe & Son, bankers, of New Orleans. and also of the New 
Orleans National Eauking Association, of the same city. <At the 
same time the senior mi mber of Cavaroe & Son was the president 
of the said banking association. ‘The bonds in suit were intrusted 
by Cavaroc & Son to Schuchardt & Sons in September, 1870, for 
the convenience of the former aud in order to facilitate the financial 
transactions between the parties. On various occasions Schuchardt 
& Sons obtained loans ior Cavaroe & Son and for the banking as-O- 
clation upon the security of the bonds. On one occasion Schuchardt 
& Sons loaned Cuvaroe & Son $100,000 on the se curity Ol the bonds, 
While there is some evidence that the bonds were ke prt with Schu- 
chardt & Sons merely as convenient depositories for Cavaroc & Son, 
the fact that they were so frequently hypothecated by the former 
for the financial trensaections of the latter with their concurrence 
indieates quite satisfactorily that they were placed and kept by 


encased ee aad 
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Cavaroe & Son with Schuchardt & Sons as available securities for 
the finaneial exigencies arising from time to time between the 
parties. The bonds having thus been intrusted to Schuchardt & 
Sons, in the absence of any special understanding to the contrary, 
they aequired a banker’s hen upon them, except as to those ex- 
pressly hvpothecated for the benefit of the banking association and 
as to Which the more difficult question arises. 
117 The New Orleans Banking Association dealt largely in for- 
elgn bills of exchange, which it negotiated through Schu- 
chardt & Sons. By the course of business the amount of the foreign 
bills remitted from time to time by the banking association to 
Schuchardt & Sons was credited by the latter to the former, and the 
latter drew upon the former from time to time as funds were re- 
quired by it. If, as sometimes happened, the bills which had been 
remitted and credited were not paid by the parties primarily hable 
upon them, they were charged back by Schuchardt & Sons to the 
banking association, monthly statements of account being rendered 
between the two banking concerns. It is in evidenee that by the 
custom of business at New Orleans advances are made by bankers 
to shippers in anticipation of the actual delivery of the bills and ac- 
companyving documents, and the banking association was conse- 
quently necessitated to advance funds for that purpose before it could 
remit the bills and be eredited by Schuchardt & Sons with their 
amount. In order to assist the banking association in this behalf, 
and undoubtedly for the mutual profit of both concerns, at times 
the banking association had been permitted by Schuchardt & Sons 
to draw in advance of remittances. 

December 4, 1871, such an overdraft was authorized to the extent 
of $100,000 upon the condition that the drafts should represent ex- 
change actually bought and paid for. The transactions between the 

two banking concerns were large, being sometimes over a mill- 
118 ion of dollars daily. 

These being the relations and course of business between 
the two concerns, a hypothecation of the bonds to Schuchardt & Sons 
was made by one of the Cavaroes for the benefit of the New Orleans 
Banking Association in February, 1873, and the important question 
in this controversy is concerning the true construction and meaning 
of that hypotheeation. The hypothecation arises from the following 
correspondence conducted in the French language: February 6th, 
1873, the eashier of the banking association wrote to Schuchardt & 
Sons: “ Are we still authorized to draw @ déconvert $100,000 against 
purchases of exchange advised by wire?” February 11th, 1879, 
Schuchardt & Sons replied: ‘‘ The eredit of $100,000 @& déconvert 
was predicated upon the deposit of New Orleans city bonds, and on 
their withdrawal we supposed the agreement cancelled.” February 
15th, 1873, the cashier of the banking association answered: “ Your 
letter of December 4, 1871, authorized us to draw in advance of re- 
inittance to the extent of $100,000, represented by purchases of ex- 
change adviscd by telegraph. ‘There was no mention of a deposit of 
city bonds to guarantee such overdraft, and we have been acting 
ever since under the impression that the credit was still in force. 
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cancelled, and beg leave to refer you the 
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dent upon the subject On the same day 
president OF tiie banking association, wrote 
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is, referring to their letter of the Lith in- 


the bonds 
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consider cl 
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(f yivert I bruary Zi. LS/5. huchardt 
cashier of the banking association In eply 
letter of the 15th instant we take pleasure in 
accordance with the te therein stated, to draw 
rasum not exceeding as maximum S100,000 
urchases 
5 J nking Association failed On thi ith dav of 
(| so Cavaroe A Son. Atthe time of the failure 
ns had S252.000 of the bonds in controversy 
alia there Wiis due from the banking as- 
84,121.92 hn excess of remittances, and there 
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tion indicates such to be his understanding and speaks of 
overdraft and drafts in advance of remittances as conve rtible terms. 
The correspondence also indicates el arly that the terms “ d décon- 
vert” and *‘ overdraft” are synonymous. When the cashier asked 
permission to draw “d déconvert” and is answered by Schuchardt & 
Sons that the credit a décon ert ”’ Was pre dicated upon the security 
of the bonds, the eashier replies that he had Hot understood the 
bonds were ever deposited to guarantee such “ overdraft.” Assum- 
ing that the language of the pledge is that the bonds were to be a 
security to the extent of S100.000 for any uncove red balance due 
from the banking association to Schuchardt & Sons that uncovered 
balance must be held to mean any existing overdraft which might 
from time to time arise. Whether at any time there was an over- 
draft eould only be ascertained from the accounts.ol ‘the parties. As 
if had been thie a custom to dd bit the b; Inking assoc jation with all 
remittances uncollected, the amount of such uneolleeted remittances 
became a part of the general debit bi: “ee The amount. of the 
overdraft from a to ti we ascertained except by as- 
certaining the general debit balance against the banking association, 
yy I ss extent upon the items charged 
back to it for uncol 
Cogent evidence of the understanding of the banking association 
and of ©. Cavaroe himself that the bonds were pledged as security 
for an overdraft arising in part from uneollected remittances 


»)« aad ; } - ? i. or } a ‘ . ' A 
122 is found in the resolution of the directors of the banking as- 
. . } van ~ < ‘ . . . : ce 
sociation adopted September 20th, 1875, Cavaroe himself 
being present, which is as follow 
el g pres nt, WHICH IS AS IOLLOWS 
‘* Resolved, That with a view of securing the president against any 
i . « 
' } } ' » aad 4 ‘ ", 4 ) . m } > 
eventual loss IO} the 232 city Ol New Urieans bonds helonging to the 
> ; . 
‘ 


firm of ©. Cavaroe & Son, and actually pledged to S. Schuchardt & 
Sons as collateral security for the payment of all foreign exchange 
bills Sel t them for negotiation and by them endorsed, that he be, 
and is inset authorized to select as guarantee from the portfolios 
of the bank such papers as Proper, to the extent of 
S$ 100.000.” 
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This statem is entirely ineonsistent with the theory that the 
uncovered “we ret which the bonds were intended to secure was 
anything more or less than an ordinary overdraft. In short, it 1s 
evident from the relations of the parties, their course of business, the 
correspondence between them, and the construction p! laced upon the 
transactions by Cavaroe himself, that the bonds e pl er loed Lo Sse- 
cure Schuchardt & Sons for any overdrafts of thi » banking associa- 
tion, to the extent of $100,000, which might from time to time arise. 
Such overdrafts were the credit “@ déconvert” contemplated by the 
parties and constitute the unpaid balanee of account due from the 
banking association to Schuchardt & Sons. 

The conclusion is therefore reached that to the extent of $100,000 
the defendant Fry, as trustee for Schuchardt & Sons, has a lien upon 
the bonds for the unpaid balance of the avcount of the New Orleans 

National Banking Association. In ascertaining this bal- 
123° =ance the sum on deposit with or collected by the Union Bank 


wer 
A s 
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of London isto be « -and, as the reeeiver of the Louisi- 
alla National Bank has not answer d, it Is to be adjudged that he 
has no interest in the fund arising therefrom. 

The defendant Iry has also a lien upon the bonds to the amount 
of the balanes of account due from Cavaroe & Son to Schuchardt WL 


‘ rc } } } } ‘ ‘ ‘ : 

Sons. he bonds having been lett bv Cavaroe & Son with Sehu- 

} yz 0. ‘ Pak. : - ] vl : } . 

chardt ®& Sons Withou Ib any spec! | agreement except the pledge Ot 
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a par of them for the New Orleans Banking Association, those 


? 

‘ 
not thus pledged are subject to the bankers’ hen of Schuchardt & 
SONS 


Che liens of Fry are first to be satisfied out of the interest of Cav- 
} 


. ‘ , ! ] ; ; + Sn OO 
aroe & Son in the bonds as between that firm and the complain- 


ants 

ry has also a len Dy virtue of his attachment Upon the interest 
of the claimants for the sum which may ultimately be recovered in 
the suit against the complainants. Of course, Fry ‘must account for 
the amount of all coupons collected. 

It is understood —" the vr abiabpiate of counsel that, the rights of 


the parties being adyu nudged, xtent of their re Spe ctive interests 
can be arrived at without a aie rence toa master. — filing a 
stipulation a reference will therefore be dispensed with ; otherwise a 
reference will be directed. Unless the parties « shaouies stipulate, 

the decree will provide for the appointment of a receiver to 


124 se] 
Be 1 . ; . — , . -" . 
cording to their respective rights. The defendant Fry is en- 

tit] ed fo costs. 


l the bonds and distribute the proceeds to the parties ac- 


} 


(Iendorsed :) U.S. eireuit court, so. dis. N.Y. F. Dumont et al. vs. 
Charles M. Fry et al. Opinion. Wallace, J. U.S. eireurt court. 
Iiled sep. 6, 1882. Jos bli MI. Deuel, clerk. 


125 United States Cireuit Court, Southern District of New York 
FREDERICK Dumont et al. against Cuas. M. Fry e¢ al. 


WALLACE, J 

The juestion now raised Upon the settlement of the decree was 
not on sted at the hearing of the cause or upon the briefs of coun- 
sel, doubtless upon the assumption snr there would be no contre 
versy In regard to it, the prinei pa il contention being disposed of. 

It was deeided that the hypotl bec vein of the collaterals made by 
Cavaroe & Son to Schuchardt & Sons was upon the agreement that 
the bonds to the extent of S1O00,000 should be held by the latter as 
a continuing security for any overdraft or unpaid balance that mig] 
arise upon the account of the New Orleans National Banking Asso- 

ation with Sehuehardt & Sons. The bonds were held by Schuchardt 
& Sons pursuant to the terms of the ny pear cation until the sus- 
pension of the banking association when the latter went into liqui- 
dation. As was subsequently ascertained, the unpaid balanee of the 
account due from the banking association to Sehuchardt & Sons 


was the sum (adding interest) of S195,515.65. 
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126 The Comptroller of the Currency, pursuant to the provis- 

ions of the laws of Congress respecting national banking as- 
sociations, proceeded LO appoint a receiver of the New Orleans 
National Banking Association and to wind up its affairs. By S. 
5236, U.S. Revised Statutes, the Comptroller is required to make a 
ratable dividend of the money s arising from the assets of such asso- 
Clatlons upon all claims proved tO his satisfaction. F ry, as trustee 
1) bankruptey of Schuchardt & Sons, prove d their debt of $195,515.63 
against the banking association to the satisfaction of the Comp- 
troller. ‘he ¢ ‘omptroll er thereafter declared a dividend of fifty-five 
per cent. to the creditors of the banking assoclation and paid to I ry 
such a dividend upon theclaim proved by him. The question now 
is Whether Fry can apply the whole payment thus received first to 
discharge the unsecured portion of the claim of Schuchardt & Sons 
against the banking association or whether he must apply it rat- 
ably upon that part secured by the collaterals as well as upon the 
part unsecured. 

Obviously _ is not the ordinary case where a creditor holding 
LWO demands df ralust his debtor, one ol which is secured and the 
other is not, may exercise his right to appropriate a payment In the 
absence of any application made by the debtor at thetime. Nor isit 
the case Where neither party having made application ofa voluntary 
payment it devolves upon the court to make the Just and equitable 
appropriation. ‘Thepayment here was not made by the debtor, 
and the case therefore is not controlled by the rule ordinarily 
governing the appropriation of payments made to creditors by 
debtors. ‘The payment here was mude by the law, tlie statutes of Con- 
gress Which vested the Comptroller of the Currency with authority to 
distribute the assets of the banking association and which prescribed 
the mode of distribution. Neither the debtor nor the creditor could 
exercise the right to determine the application of the divide lends. If 
the case turned merely upon the law of the appropriation of pay- 
ments it would not be a doubtful one. ‘The general rule is that 
where the payment Is not a voluntary one, but is made under legal 
proc ut dings, it 18 to be adpprop riated to all the demands against the 
debtor ratablv. (Blackstone vs. Hill, 10 Pick., 129; Commercial 
Bank vs. Cunningham, 24 Pick., 270.) And it would seem clear that 
as each dollar ot the demand earned its ratable proportion of the 
sum realized from the assets of the debtor the sum earned by one 
portion of the demand could not be credited to the other, but should 
be applied ratably upon each dollar of the an eek whether secured 
or unsecured. 

The question here depends not upon the law of the appropriation 
of payments but upon the effect of the agreement between the sure- 
ties and the creditors. 

If Cavaroe & Son had become sureties for $100,009 of any advance 

that Schuchardt & Sons should make to the New Orleans Na- 
1258 tional Banking Association, and the Schuchardt had advanced 
$200,000, it would be plain upon authority that the dividend 
earned by the whole advauce should be applied ratably. As be- 
tween the surety and the creditor that would bea case where the 
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latter held two distinet demands, and a dividend arising from one 
of them could not be ap aerae: the other without diverting it from 
its proper fund. But here the Cavaroes agreed with the Schuchardts 
that the latter might advance any sum they might see fit to the New 
Orleans National Banking Association, and that the Cavaroes’ bonds 
to the extent of $100,000 should be security for any unpaid balance 

the advances. The lawean make no application of the payments 
the advances contrary to the agreement be- 


received on account of 
(‘avaroes should he 


tween the parties, and as it was agreed that the 
sureties to the extent of $100,000 for any unpaid balance arising 
between the primary parties, the general doctrines of the appropria- 

tion of payments ¢ annot be invoked to defeat the agreement. 
A eareful reading of the English authorities supports this con- 

clusion 

The result is determined by the character of the undertaking of 
the surety in each case. ke part Hope, Oo M.D. & De G., 720; Mid- 
land Banking Co. vs. Chambers, 38 L. J. Chane., 478. As is held in 
Millis vs. Emanuel, 1 L. R. Exch. Div., 157, “ It Is a question of con- 
struction on which the court Is to say whether the intention was to 
guarantee the whole debt with a limitation On the liability 

129 of the surety or to guarantee a part Of f the debt only.” 
In Hobson v. Bass, 6 L. R. vig Ap., 792, the undertaking of 


the surety was construed as though it read: ** I guarantee the pay- 
ment of all goods supphed, but my liability is not to be Increased 
by their amount exceeding £250.” In Rushford ex parte, 10 Ves. 
Jr., 409, the same interpretation substantially was placed on the 
undertaking of thesurety. In Paley v. Field, 12 Ves. Jr., 484, the 


engagement of the surety recited the intention of the parties to be 


that the bankers should not be indemnified by the surety for any 
loss which they should sustain by giving credit to the principal 
debtor beyond the sum of £1,500 The master of the rolls says: 
“The instrument marks distinctly that fkteen tix whieh hewaele 
against him,to be considered as the 


4 
—, 
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was to be answerable Was, as 
whole amount of the creditors demand.” Bardwell vs. : ydall, 
M. & .. cei. 2 decided on the authority of Paley i I 1e ld, but upon 
the facts cannot be reconciled with it, the guarantee being to secure 
a running balance of ren 

In Raikes v. Todd,8 Ad. & E., 846, and in Thornton vs. MeKewan, 
. HI. & M.. 925, the Puavantee Was to hold the plaintiff harmless 


for advancing a spec! ified sum to the debtor from time to time as he 


might require. 

In Gee vs. Pack, 35 L. J. (N.S.), 49, a note was pledged as secur- 
ity to repay an advance of £3500 ‘now or hereafter to be made’ 
on a banking account with a third person. Coburn, C. J., holds 

that the “ document amounts to a promise to be hable for an 
130 advance to the extent of £500,” and “not a general promise 

to pay £300 on any balance, however arrived at, or that may 
remain due on a general advance to the principal.” 

In all these cases an advance was made in excess of the sum 


guaranteed, and upon the debtor’s becoming insolvent the creditor 


received a dividend on the whole advance; and it was held that 
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the dividend was to be applied ratably on the secured and unse- 
cured portion of the demand. ‘They all proceed upon the distine- 
tion that the surety had guaranteed a limited part of a debt and not 
the unpaid balance of a debt, with a limitation as to the amount 
of liability, a distinction which seems subtle, but which rests on 
the supposed intention of the parties. In a guarantee of a limited 
part of a debt the parties to it do not cont mplate, as between them- 
selves, any augmentation of the debt. Whatever is paid, therefore, 
as a dividend arising from that part of the debt must be applied 
to discharge that portion. As between the surety and creditor, it 
is as though no other debt was held by the creditor against the 
debtor. 

To apply the same rule when the guarantee contemplates the 
protection of the creditor against an’ | | may 
arise upon the dealings between the debtor and creditor would be 
to ignore the intention of the parties to the guarantee. 

The conclusion is therefore reached that the bonds of the Cava- 
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roes having been pledged tO secure ally unpald balane rising 
upon the account of the New Orleans Nat. Banking <Ass’n to Schu 
chardt & Sons it Is quite material to the former how, when, 
131 or by whom part of that balance has been paid, so long as 
$100,000 remains unpaid. If, however, the dividends reduce 


the balance below the amount of the pledge the sureties are to have 
the benefit of the reduction, because upon payinent of the debt they 
would be subrogated to the creditors’ lien upon the bonds. 


(Endorsed:) U.S. eireuit court, so. dist. N. Y. Frederic Dumont 
et al.vs. Chas. M. Fry e¢ al. Opinion. Wallace, J U. S. eireuit 
court. Filed Nov. 10, 1882. Joseph M. Deuel, clerk 


132 United States Circuit Court, Second Circuit, Southern District 


of New York. 


FREDERIC Dumont et al. 
against 
CHaries M. Fry, Trustee in Bankruptcy of Schuchardt & Sons; 
Francois Laborde and E. H. Reynes, Assignees of Charles Cava- 
roc & Son, Bankrupts; The Louisiana National Bank of New Or- 
leans, and N. W. Casey, Receiver of the New Orleans National 
Banking Association 


< 


té 
} 
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Dic. 6, 1882. 

This action having been brought on for hearing on pleadings and 
proofs, Mr. Edgar A. Hutchins appearing as counsel for the com- 
plainants, Mr. James N. Platt for the defendant Fry, Mr. John E. 
Parsons for the asslgnet sof Cavaroc & Son, the bill and amended 
bill of complaint having been taken as confessed against the 
Louisiana National Bank, after due service of process and proof of 
due service of notice of hearing On Mr. Charles EK. Whitehead, solic- 
itor for N. W. Casey, recelver, XC., being produced and filed, 

133 it is adjudged that the firm of Frederick Schuchardt & 
Sons, at the date of their bankruptcy, were in possession of 
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the LWO hundred and thirty-two negotiable bonds of the city of New 
Orleans, which are the subject ot this action. each for one thousand 
dollars, with interest COUpPONs thereto attached, and that they were 
bona file holders thereof under the following liens and hypothecation. 

That the said firm of Frederick Schuchardt & Sons were, and 
had been for a number of Vears, the bankers and factors of the firm 
of Cavaroc & Son and of the New Orleans National Banking Asso- 
clation, and as such bankers and factors they received the said bonds 
from Cavaroe & Son, and said last-mentioned firm so deposited the 
same with Schuchardt & Sons. 

It is further adjudged that at the time of said bankruptey the 
said Cavaroe & Son were indebted to the said I'rederick Sehuchardt 
& Sons for a balance of their account with them, as such bankers 
and factors, and for which, with interest thereon from its date, said 
firm of Frederick Schuchardt & Sons had a hen on said bonds for 
their reimbursement, which still exists and to which said bonds are 
still subject. 

[It is further adjudged that the said Frederick Schuchardt & Sons 
atthe time of their said bankruptcy also held the said bonds by 
virtue of a pledge Or hypothecation by sald Cavaroe & Son, which 
sald last firm had power tO create and which Was binding On and 
enforceable agalust sald bonds: that this pledge Or hypothecation 
placed the said bonds as security to the said [Frederick Schuchardt 
& Sons for any overdraft that had arisen in the course of the Ca- 
change transactions between the said firm of Frederick Schuchardt 
& Sons and the said New Orleans National Banking Association, to 

the extent of one hundred thousand dollars, and that the said 
154 lrederick Schuchardt & Sons had a lien Upon the said bonds 

for the unpaid balance of their account with the said New 
Orleans National Banking Association up to the amount of one hun- 
dred thousand dollars and interest from the date of said balance of 
account, and which was binding on and enforceable against said 
bonds. 

That the said bonds and ali the rights overand against and prop- 
erty in the same belonging to the said firm of Frederick Schuchardt 
& Sons, have, by virtue of their bankruptcy, vested in the defendant, 
Charles M. Fry, as trustee in bankruptey, and that he is entitled to 
and has a right to enforce the same and receive the proceeds 
thereof. 

[t is further adjudged that said Fry, as such trustee, has received 
payment of various of the said coupons, and has received other 
payments on account of the aforesaid matters, and has also made 
payments and become subject to various changes about the said 
matters. 

[t is therefore ordered, adjudged, and decreed that it be referred 
to John A. Shields, a special master of this court, to take and _ state 
an account of what may be due at the date of this decree for princi- 
pal and interest, as the balance of the aforesaid account of the said 
Cavaroe & Son with the said firm of Frederick Schuchardt & Sons, 
which said amount is hereby decreed to be a lien on and enforceable 
against and to be paid out of said bonds. 


- 


FREDERIC DUMONT ET AL. Vs. CHARLES M. FRY, &C. 70 


That he further take and state an account of what may be due at 
the date of this decree for principal and interest as the balance of 
the aforesaid account of the said National Banking Association of 
New Orleans with said firm of Schuchardt & Sons, and that he re- 
port what Is the amount thereof at the date of this decree enforce- 
able against and to be paid out of sald bonds, and that in taking 
such two accounts he credit the said Charles M. I'ry,as such trustee, 

with all proper charges and payments incurred or made by 
155 him on account of the premises, and do charge him with the 

amount of said coupons collected by him and with all other 
moneys received by him on account of the premises; and, further, 
that in applving upon the said balance of account of the said New 
Orleans National Banking Association due to the said firm of 
Schuchardt and Sons the amount received from the said New Or- 
leans National Banking Association the same be applied in the first 
place asa credit on said balance of account, and not pre rata on the 
part of said account secured by the said bonds; and that said master 
do report to this court with all convenient speed. 

And it is further ordered that the said Charles M. Fry be paid his 
costs and disbursements out of the said moneys now in his hands, 
and that ail further directions and dispositions be reserved until the 
coming in and confirmation of the said report. 


(Signed) WM. J. WALLACE. 
A copy. 
| SEAL. | JOS. M. DEVEL, Clerk. 
136 U. S. Cireuit Court. In Equity. 


FREDERICK DuMont et al. 
against 
CHARLES M. Fry, Trustee, &c., e¢ al. 
Amended and supplemental account of Charles M. Fry, trustee in 


bankruptey of Schuchardt & Sons under decree of December 6th, 
1882. 


Amount due on account of the secured debt of New 
Orleans National Banking Association, as per Sched- 


WE. csininoniieeieergianiae a nT ee ...------ $161,491 65 
Amount due from Cavaroe & Son by reason of F. Schu- 
chardt & Sons’ banker’s lien, as per Schedule B__-_- 25,763 49 


Total amount due and secured by the bonds... $187,255 14 


Deduct— 
Dividend on coupons collected by F. 

Schuchardt & Sons, as per Schedule C. $20,784 15 
Coupons collected by me, as per Sched- 

I a ie lina lee ia a eae 67,556 91 


SS 34] 06 


ee ene a 


Leaving a balance, for which the bonds are pledged as 
collateral, as of December 19th, 18$2---.-----.--- $98,914 08 
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Schedule A contains a statement of the claim against the New 
Orleans National Banking Association. 
Schedule B contains a statement of the claim against Cavaroc A 
Son. 
Schedule C contains a statement of the account of coupons col- 
leeted by io se huchardt & Sons. 
Schedule D contains a statement of the account of coupons col- 
lected by Charles M. ry. -_ — 
Schedule I. contains a statement of other matters affecting this 
action. 
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CHAS. M. FRY, Trustee. 


Claim Against New Orleans National Banking Association. 


Oct. 4. Claim against New Orleans National Bank- 
ing Association proved before its receiver. $195,015 63 


Of this amount bonds in suit were pledged 
insta siesta cites cmwniwinnvey Seana 
Interest on the $100,000 to present date, as 

the dividends received from the receiver 


to secure. 


eo 
of New Orleans Nat'l Banking Ass’n never 
paid the unsecured balanee. 
Interest to January Ist, 1880, at 7% --.----- 43,691 65 
Interest from Jan. Ist. 1880. to Dee. 19th. 
i 17,800 00 
Amount lien on the bonds and due Dee. 
19th. ISS? ee ee eS eee rr 161,49] 60d 
CHAS. M. FRY, Trustee. 
The balance of above account Was... .-.. S95 315 63 
Interest at 6% to April 18th, 1S79____ .. 36.955 94 
Amount due April iSth. 1870............ $13a2271 B87 
18/9. 
April 18. Dividend received .- seiahtecabrc appa nibeiiabaiclisitiaiadeiie Ji ,bo7 $2 
Ree 
ae 
Balanee due AOU FG. 1670 ook cs orcens $34.618 75 
Interest to Jan. lst, IS80.6% 2... 81.702. 89 
Interest, Jan. Ist. 1SSO.to April 2d. 
ISSO. OY es vale ne ee NEF HPS 3O 
——_ 2.251 19 
Totalamount due April 2d, 1880... $36,844 94 
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18S0. 
April 2. Dividend received .------- nical sitaaie 9,765 78 
salance due April 2d, 1880._-....--.---- $27,075 
Balance due April 2d, 1880 $27,079 1 
Interest at 6% to Nov. 21st, 1882--------- 4,285 O00 
Amount due Nov. 21st, 1882 ----.._------ $31,362 16 
1882. 
Nov. 21. Dividend received ....-------~...-_-_-_-. 9,760 78 
Balance due Nov. 21st, 1882_-.-_.---.------ $21,596 38 
CHAS. M. FRY, Trustee. 
138 SCHEDULE B. 
Claim Against Cavaroc & Son. 
Bankers’ account. 
1874. 
Jan. 12. To balance as per account rendered ____----_- $7,404 22 
Interest at 6% to Dec. 6, 1882, 8 years 10 mos. 
ia itn enti we pik saanainaiA 3,980 54 
1875. 
Keb. 9. To retainer and counsel fees in suit Louisiana 
Nat’] Bank vs. F. Schuchardt & Sons -... __- 250 00 
Interest at 6% to Dec. 6th, 1882, 7 years 9 mos. 
FE IW irate snteuteh ahpitieaien eisai cael 117 38 
1876. 


Feb. 19. To taxable costs and disbursements up to this 
date in action Louisiana Nat’] Bank vs. Schu- 


CT LR TEES: So aN, ae S97 79 
Counsel fee for services therein ___- _. 250 00 


Interest at 6% to Dec. 6, 1882, 6 years 9 mos. 


Re Di Rikdkninwconnsnediaanas cudibrenicial 141 84 
1878. 
Novy. 27. To costs, disbursements, and counsel fee in ac- 
tion Louisiana Nat’l Bank vs. Schuchardt_- 774 20 
Interest at 6% to Dec. 6, 1882, 4 years 9 days- 186 96 


1878. 
Dec. 28. To judgment Louisiana Nati Bank suit, com- 
promised at ------. er mae ae eS a RSE rege Fe 9500 00 
Interest at 6% to Dec. 6, 1882, 3 years 11 mos. 
ee ee 2,270 50 
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1879. 
Mar. 12. To counsel, services on settling Louisiana Nat’] 
I i i a 101 51 
Interest at 6% to Dee. 19, 1882, 5 vears 9 mos. 
ia eis aaah sate oeadaamarannall ss satel 22 OG 
Additional interest .... ........ --------_-- 615 59 


LSS?. 
Dec. 19. Amount due._-_--- es  :  lhlU 
CHAS. M. FRY, Trustee. 
139 SCHEDULE C., 
Account of ( oupons Collected hy i Se}, uchardt & Sons. 


lrederick Sehuchardt & Sons before their failure collected and 
held under a separate account the following coupons : 


1875. 

Ce a ee eee F- Fe 
1874. 

June 1. a sais Nan ities eae nailed S120 OO 
LS7o. 

May 21. Do. $8,120, less >, exchange -~ 8,094 70 


Interest on above amounts to Feb. 
19th, 1876, the date of adjudiea- 
tion as bankrupts of Schuchardt 
A cs vascular 2.657 70 


Total claim against estate of F. 
Schuchardt & Sons. ____..__._. $26,992 40 
The dividend paid by the estate of 
I’. Schuchardt & Sons 1s 77% ------------- $20,784 15 
Mr. Fry charges himself with this. 


CHAS. M. FRY, Trustee. 
SCHEDULE D. 
Account of Coupons (Collected by Charles M. Fry. 


The coupons due June Ist and Dee. Ist, 1875, are row 
in suit in New Orleans, amounting to....----------, $16,240 00 
The coupons from June Ist, 1876, to June Ist, 1882, are 
now in judgment in New Orleans, amounting to---~~ 105,560 00 
[Interest runs at 0% on the face value of the coupons. 
Mandamus to compel levying of tax to pay coupons from 
June Ist, 1876, to Dee. Ist, 1SS1, inclusive, with inter- 
est, has been granted (principal, $89,520). 


The tax levy for principal, interest, and costs was for-. 103,287 28 
Of this there has been collected by the attorneys in New 
Orleans who sued on the ee 17.853 77 
* a Pee eS? Saree 
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140 ‘They remitted in installments as follows: 


April I ase cia ata a tah cei tan) «= 8$20.000 O00 
] 16.000 OO 
2 x Relate 14.000 00 
Atttt,. Vibsincdmimcinmnéonmtiiin cies ee 
] 5.000 00 
Z aN ale ad ial 1665 56 


69,665 56 


Deducted by Rouse & Grant, the attorneys employed 
In New Orleans, for their services in the various actions 
necessary to collect these coupons, in addition to their 
original retainer of $1,000__-_-._-_._-.. _--_-_-_._--__ $8,188 01 


The above amounts so remitted to Mr. Fry were subject to dedue- 
tions for exchange, and the following is a statement of the net 
amount received by the said Fry. 

The amounts as collected were deposited in the Bank of New 
York and interest allowed thereon at 23% 


1882. 
ROE TP diasinciarecanamnncdies ee 
er eee erent 15,960 00 
0 ee eee Pp aE 13.965 00 
Pee een, Sneek eee a RSC Na ae om GQ OTA OO 
i aa ae 4.987 50 
i ee ne ear ae PT Orne ye eee ee 4.653 90 
1. oV, interest allowed by bank -_------ 675 5l 
$70,166 91 
Deduct— 
Paid Rouse & Grant, retainer___. $1,000 00 
4 - “on ae. dis- 
bursements....--..---- 60 00 


“Platt & Bowers, their services 
in matter of collection of 
these coupons .... ...... 1,250 00 
“ vault rent, 1881, 1882, 1885. 300 00 
| | - 2610 00 


Net amount collected by Chas. M. Fry.-------------- $67,556 91 


CHAS. M. FRY, Trustee. 
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14] SCHEDULE E. 
Slate ment of Other Matt rs Affecting this Action. 


Balance remaining unpaid on account of judgment for which tax 
levy ordered, $25,455.7 
The coupons of Dec., 1881, and June, 1882, have been sued and 
are in judement. 
The coupons of Dec., 1852, are not vet sued. 
her dividend of some small amount may 


[t is expected that a furt 
Orleans National Banking 


De declared by the receiver of the New 


Association. 
[ also claim commissions on the amounts collected by me on the 


COUpONs. 
| also claim to be allowed the fees of my counsel in sustaining my 
lien on these bonds, 82.000. 


CHAS. M. FRY, Trustee. 


SOUTHERN District or NEw YORK, 88: 


Charles M. Fry, being duly sworn, deposes and says that the pre- 
ceding accounts are correct to the best of his knowledge and belief ; 
that all moneys he has received on account of the matters therein 
referred to are therein credited and accounted for, and that neither 
he nor anybody for his use has received, to the best of his knowledge 
and belief, any moneys not therein credited. 


CHAS. M. FRY. 


Sworn to before me this 15th day of January, 1885. 
THOMAS IF. KEATING, 
Notary Public, N. Y. Co. 


142 Compl'ts’ Lixceptions. 
U.S. Circuit Court. 
I REDERIC Dumont e¢ al. against CHARLES M. Fry, Trustee, ef cl. 


The complainants except as follows to the so-called amended and 
supplemental account of the defendant, Charles M. Fry, as trustee, 
filed under the decree of December 6th, 1882: 

Ist. lo the charge in the account of the said claim of $195,315.63 
or of any part thereof, or of any amount whatever as alien upon the 
said bonds, complainants insisting that no part thereof constitutes a 
hen upon or claim against the said bonds. 

2d. ‘To any such charge for the additional and special reason that 
it appears by the so-called amended and supplemental account 
(Schedule C) that down to and subsequent to May 21st, 1875, Schu- 
chardt & Sons, bya separate account, treated themselves as debtors for 
all collections from and proceeds of the said bonds, thus disclaiming 


FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, &€. S| 


any lien upon or claim against them or right to apply the bonds or 
coupons or their proc eds or any part thereof upon account of the 
claimed indebtedness to them. 

3rd. To the application by the defendant, Charles M. Fry, as 
trustee, te his credit of the several amounts received from the said 

bonds and their COUpoOns, complainants insisting that the de- 
143 ~— fendant, Charles M. Fry, as trastee, is not entitled to any part 

thereof, but that he is chargeable ror the Sale and for all 
further reeoveriles and ree Ipts, with interest. 

ith. To the said amended and supplemental account generally 
In so far as it claims a lien upon the said bonds, their coupons, and 
their proceeds In excess of S1O0,000, comp! alnants insisting that the 
defendant Fry, as trustee, has no lien upon the dear or their cou- 
pons, and insisting faxthees that by the said decree, which allows a 
lien, it is limited 0 S100 000 

oth. To the application by the defendant Fry, as trustee, to his 
credit of the whole amount of the several dividends paid by the re- 
ceiver of the New Orleans National Banking Association, complain- 
ants Insisting that if the defi ndant ry, as rustee, has a lien Or 
claim on the said bonds for $100,000 (which complainants dispute) 
he is only entitled to such portion of such diy idends as is the pro- 
portion of $100,000 to $195,515.63, and is chargeab e for the residue, 
with interest. 

Oth. To the omission by the defendant ry, as trustee, to credit 
interest Upon the several amounts credited on New Orleans judg- 
ments 1n coupon suits at a rate in excess of two and one-half per 
cent. or to credit the amouuts as of the time when they were col- 
lected, complainants insisting that if the defendant Fry, as trustee, 
has any right to such collections (which he disputes) they must be 
accounted for as of the date . whe 1} they were rect ived, with Interest. 

th. To the omission by the defendant ry, as trustee, to credit 
Interest on the amounts received by Schuchardt & Sons from cou- 
pons after keb. 19, 1876. 
144 8th. To all charges for counsel charges, except as the same 
shall be sup ported by con petent proot., 

9th. To the charge for vault rent, except as the same shall be sup- 
ported by competent proof. 

10th. To the omission to credit in the account $10,500 and up- 
wards, which the account shows to have been collected in excess of 
the amounts for which credit is given. 

llth. ‘To each and every amount charged in Schedule B against 
Cavaroe WN Son. compl: pants mal int: Wining that ho part thereof is 
secured by the said bonds, and comp Jainants now Spec lally insisting 
that by the said so-called amended and supplemental account It ap- 
pears that the said bonds were not treated by Schuchardt & Sons as 
pledged to secure any claim, but that. on the contrary, they de bited 
themselves as debtors for amounts rec ived from coupons 


¢ ‘ Ss ‘ Tie a -@- . lay] ; 

12th. To the item of additional interest, $615.59, in Schedule B. 
13th. To the dined Schedule A and to the whole of the account 
Ba ,: - er foracit assumes 
relating to the claim mentioned 1n Schedule A,in so far as it assumes 


} . 4] : ’ Dts a ie gene . —— 
to Charge any inierest Upon Lhe said S1LO0,000, complalnants INSISt- 
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ing that there is no lien upon the said bonds at all and that the len 
decreed is limited to $100,000. Complainants dispute that there is 
any such lien, and they except that by the account more than 
$100,000 is charged as due from the bonds, even with the addition 
of interest. 

l4th. ‘To any charge for interest upon the said $100,000 in any 

event, compiainants Insisting that if there Is a hen Upon the 
145 bonds for the last $100,000 of the Seluchardt claim no lia- 
bility for interest ean accrue till the claim matures. 

5th. To the rate of interest at which the so-called amended and 
supplemental account is made up. The Louisiana rate of interest 
iso per cent. This defendant is informed and believes that the 
agreed rate of interest between Schuchardt & Sons and botn the New 
Orleans National Banking Association and C. Cavaroc & Son was 5 
per cent. or less. 

l6th. To any claim by the defendant Fry, as trustee, against the 
said bonds, their coupons, or any proceeds, upon the ground that the 
Schuchardt claims, both against the receiver of the New Orleans Na- 
tional Banking Association and the assignee of Cavaroe & Son, were 
proved as unsecured claims, and that any lien against the bonds was 
thereby waived and lost 

17th. To the credit of only 77 per cent. of the money received 
from COUPONs of said bonds in the hands of Schuchardt & Sons when 
they were adjudicated bankrupts, complainants insisting that this 
money never became merged in the general estate of the bankrupts 


and must be eredited without reduetion: and. further, that in faet 


ome 


77 per cent. is not the entire amount of dividend paid and to be paid 
by that estate, but a much larger sum, which will finally amount to 
LOO per cent. 

sth. To the $105,287.28 stated to be the amount of the tax levy. 
The amount should be much more. 

19th. ‘To all claims for commissions. 

20th. ‘To all claims for counsel fees. 
146 2Iist. And complainants except further that any future 
dividends from the estate of the New Orleans National Bank- 

Ing Association or of ©. Cavaroe & Son should be applied, with In- 
terest, in reduction of any legal claim of the defendant Fry, as 
trustee, against the said bonds so far as necessary, and that heshould 
account for the residue and for future receipts from bonds and cou- 
pons and judgments on coupons, with interest. 
EDGAR A. HUTCHINS, 


( ompl'ts’ Sol’r. 
heceptions of Assignees of C. Cavaroc A Son. 
U.S. Circuit Court. In Equity. 
FREDERIC Dumont et al. 


against 


CHARLES M. Fry, Trustee, &c.. ef al. 


The defendant, E. H. Reynes, survivor of E. H. Reynes and Fran- 
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cois Laborde, now deceased, as assignees of C. Cavaroe & Son. except 
as follows to the so-called amended and supplemental account of 
Charles M. Fry, as trustee in bankruptey of Schuchardt & Sons, 
under decree of December 6, 1882: 
1. To the charge in the account of the said claim of $195,315.63 
or of any part thereof, or of any amount whatever as a lien 
147 upon the said bonds, this defendant insisting that no part 
thereof constitutes a lien upon or claim against the said bonds. 
4 To any such charge for the additional and special reason that 
if — by the so-called amended and supplemental account 
(Schedule C) that down to and subsequent t LO May 21, 1875, Sehu- 
chardt & Sons, by a separate account, treated themselves as debtors for 
all collections from and proceeds of the said bonds, thus disclaiming 
any lien upon or claim against them or right to apply the bonds or 
Coupons or their proceeds Or any part the reof upon account of the 
claimed indebtedness to them. 

To the appropriation by the defendant, Charles M. Fry, as 
trustee, to his credit of the several amounts received from the said 
bonds and their coupons, this defendant insisting that the defendant 
Charles M. Fry, as trustee, is not entitled to any part thereof, but 
that he 1S chargeable for the Same and for all further recoverl S and 
receipts, with interest. 

!. ‘To the mee amended and supplemental account generally, in 
so far as it y alms ch lien Npon the said bonds, the r COUpPONsS, and 
their ial in excess of the sum of $100,000, this defendant in- 
sisting that Schuchardt & Sons have no lien upon the bonds or their 
coupons, and insisting further that by the said decree which allows 
a lien it is limited to S100,000. 

To the appropriation by the defendant, Charles M. Fry, as 
trustee, to his credit of the whole amount of the several dividends 
paid by the receiver of the New Orl ans National Banking Associa- 
tion, this defendant insisting that if the defendant, Charles M. Fry, 
as trustee, has a lien or claim on the said bonds for $100,000 (which 

this defendant disputes) he is only entitled to such part of the 
148 said dividends as Is the proportion of $100,000 to the said 
$195,515.63,and is chargeable for the residue, with interest. 

6. To the omission by the defendant, Charles M. Fry, as trustee, 
to credit. interest upon the several amounts collected on New 
Orleans judgments in coupon suits at a rate in excess of two and a 
half per cent. or to credit the amounts as of the Lime when thev 
were collected. this defendant insisting that if the defendant. 
Charles M. Fry, as trust 
he disputes) they must be accounted for as ol the date that they 
were received, with interest. 

7. To the omission by the defendant, Charles M. Fry, as trustee, 
to eredit 1} irerestf Upol } amounts re CelV' d by Schueh irdt V Sons from 


} } 1] Pe 
eC. pas any right tO such collections (which 


coupons after February 1), 1876. 
S. To all charges for counsel charges, except as the same shal 
supported by soanpetenl pre 
To the charge for val 
ported by competent prool. 


ANY 
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of any legal claim of the defendant, Charles M. Fry, as trustee, 
against the sald bonds SO far as hecessary, and that he should uac- 
count for the residue and for future receipts from bonds and eccupons 
and judgments on coupons, with interest. 

January 20th, 18883. 
MAN & PARSONS, 


Attys for said DD. fy ndant. nb Wall Street. Ne i York. 


15] Counsel for Fry, trustee, takes the testimony of Wm. H. 


- 


. ’ nl 
Leupp, who, being duly sworn, deposes as follows: 


[ reside in New Brunswick, N. J. [I have been employed as clerk 
by Mr. Charles M. Fry since his appointment as trustee in bank- 
ruptecy for Fred’k Schuchardt "a Sons, and have ke pt the hooks of 
the estate and generally attended toits management. Iam familiar 
with all the details of the estate. Before Mr. 'ry's appointment [ 
was In the emplov of Fred’k Schuchardt & Sons as eashier and head 
clerk, and familiar with all their business in a general way. I knew 
of the details of their account with the New Orleans National Bank- 
ing Association, and made up the statement of that account which 
was allowed by the receiver of the New Orleans National Banking 
Association. 

(). To what date did you compute interest on the items of that 
account 7? 

A. October 4th, 1873 

@. At what amount was the account allowed by the receiver? 

A. The account was allowed by the receiver on April Sth, 1879, 
ata currency balance of $180,624.58, and a cold balance of >] 1691.05, 
making a total of $195,515.65. 

@. Was any interest allowed in 
forming it after October 4th, 187 

A. None that [ am aware of. 


Q. Why not? 


.< 


3 7 : is . 
that account on any ol the items 
) 


cy 
a « 


Objected to, that the witness cannot state what were motives of 
the receiver. 


4 


A. Our New Orleans agent instructed us 


—— 
+ 


Counsel! for he othe r part eS object LO the witness stating the in- 


‘ 


t| | 
structions on the ground that they are hearsay 


(Witness continues :) 
That no interest should be charged on the account after that 
date. 
152 @. Why? 


.< 


Obiected to as before. 


A. That being the date of the bank’s failure. 

@. What was the currency account actually due to F. Schuchardt 
& Sons from the New Orleans National Banking Association on Oc- 
tober 4th, 1873, as shown at that time by the books of Schuchardt 


W& Sons? 
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A. The eurreney account was $4,125.15. ~\ | 

(. What was the amount actually due at thst time, as shown by 
the bills of exchange that came. back pr tested al Wd were taken up 
by Schuchardt & Sons? " 


WirntiAM H. Leupp further examined 


1 Q. You stated at the last examination that the actual balance 
of the currency account at Oct. 4, 1878, was $4,120.15 ? 

A. Yes. sir. 

2. ITave you made up and stated and do you present here a 
continuation of that currency account between F. Schuchardt & 
Sons and the New Orleans National Banking Association ? 

A. Yes, sir. 


Mr. Parsons here appears. 


3 Q. At what rate of interest have you made the computations? 


a: AS 7 per cent. to Jan. 1, 1SSO, and 6 per cent. from that date 


to Dec. 19, 1882. 


Counsel for defendant Try offers the account referred to in evi- 
dence, and the same is marked Defendants’ Exhibit A, March 29, 
1883., J. A..S., master. 


4 Q. Please explain the apparent difference between that account 
and the account admitted by the receiver of the New Orleans Na- 
tional Bank ? 

A. There was no interest allowed by the receiver after Oct. 4, 
1873, and in the account I present interest was charged to December 
19, 1882. 

5 Q. I don’t mean difference in that particular, but why does the 

account appear as of Oct. 4, 1875, as only $4,125.15? What 
1535 led to the additions after that date, considering that the bank 
then failed ? 

A..It was due to the return of protested bills of exchange and 
other matters shown in the account just offered as compared with 
the proof of debt attached to the commission. 

6 Q. Have you made up a statement of the account of Cavaroc & 
Son with F. Schuchardt & Sons? 

A. Yes, sir. 

7 Q. Computed at what rate of interest ? 

A. Seven and six, as before. 

The account referred to offered in evidence by counsel for defend- 
ant Fry, and the same is marked Defendants’ Exhibit B, March 29, 
1883, J. A. S., master. 


8 Q. Have you paid out the amounts charged for rent of safe for 
the deposit of these bonds—I mean the amount charged in Mr. Fry’s 
account as filed-? 

A. Yes, sir. 

9 Q. The amount was how much ? 

A. $500. 
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10 Q. Have you paid the amounts charged in that account to 
Platt & Bowers for legal services—I mean the amended and supple- 
mental account filed by Fry, trustee, and what was the amount; 
also the sums of $1,000 and $60 to Rouse and Grant? 

A. Yes; the $1,250 charged as paid to Platt & Bowers and the 
$1,000 and the $60 charged as paid to Rouse & Grant—that is, as 
clerk for Mr. Fry I paid them. 

11 Q. Are the amounts stated in such amended and supplemental 
account as having been collected by Fry, trustee, on account of the 
coupons on the bonds in suit correctly stated ? 

A. Yes, sir. 

12 Q. Did Mr. Fry pay to Platt & Bowers for their services in this 
action, sustaining his len on the bonds in suit, &e., the $2,000 as 
claimed in the amended and supplemental account, Schedule E? 


Objected to by Mr. Hutchins as immaterial. 


A. Yes, sir; 1t was paid on or about Jan. 15, 1883. 


154 Cross-examination by Mr. HutcHrtns: 


13 X Q. Please look at the second page of the account filed by 
you to-day, the item of $159,413.70, and state what that amount 
would have been if you had made the whole computation af 6 per 
cent. 

A. It would have been $155,539.78. 

14 X Q. What would it have been had you computed at 5 per 
cent. ? 

A. $145,559.70. 

15 X Q. In the transactions between C. Cavaroe & Son and F. 
Schuchardt & Sons, at what rate was interest charged or allowed? 

A. At 4 per cent. 

16 X Q. Where was the vault, the rent of which vou speak of as 
having been paid by you? 

A. In the Bank of New York. 

17 X Q. Who was the president of that bank ? 

A. Charles M. Fry, who is the defendant, as trustee, in this case. 

IS XN Q. Does the account which you have produced to-day and 
about which you have been examined by Mr. bowers show correctly 
the charges paid by F. Schuchardt & Sons or charged to them on 
the protested drafts ? 

A. Yes, sir. 

19 X Q. Did they actually pay the charges ? 

A. Yes, sir. 


Redirect: 


20 R. D. Q. Why have you charged interest at 7 per cent. and 6 
per cent. on the Cavaroe account if 4 per cent.. was the interest 
charged and allowed in the transactions between the parties ? 

Objected to by Mr. Parsons, that it is immaterial what led the wit- 
ness to do so. 
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A. Because I was so instructed. 
21 R. D. Q. Was the balance a Dr. or Cr. balance previous to the 
account you have produced here ? 
A. I can’t tell without looking at the books; sometimes Dr. and 
sometimes Cr. | 
22 R. D. Q. Was the 4 per cent. charged by agreement? 
A. B presume it was. 
155 >R. D.Q. When did transactions between the parties 
Cease r 
A. At the date of the failure, Oct. 4, 1878. Outstanding matters 
were settied afterwards, but there were no new transactions. 


Mr. Cuarues M. Fry, being called on behalf of defendant and duly 
sworn, deposes as follows: 


(Oath taken before al notary public by consent.) 


1 Q. You are the defendant in this action ? 


2. And the ote who filed the account and also signed the 
same on which this proceeding is based; also the party who signed 
and verified, on January 15th, 1888, the amended and supplemental 
account which was filed ? 

A. Yes. 

3]. Does Schedule D of that account contain a eecrrect statement 
of the amounts enaiinel LO You as proceeds O] Coupons sued and col- 
leeted in New Orleans ? 

A. Yes: that is the account. 

| (). Where did Vou deposit the remittances as received ? 

A. In the Bank of New York. 

o (. Witness shown pass-book and asked what it contains ” 

A. It contains the account of money received from Rouse & Grant, 
of New Orleans, for coupons collected by them, after deducting their 
charges and exchange | 

GQ. What rate of interest was allowed by the Bank of New York 
on such deposits, and is it shown in the account ? 

A. 23 per cent. interest, and it is shown in the account. 

7 Q. Is that interest accounted for in the account filed in the item 
1SS2, December 30th, interest allowed by bank ? 

A. Yes, sir; 1t is 8675.51. 


Book marked Exhibit A, Mareh 31, 1883, J. A. S., master. 


SQ. Since that account was balanced you have checked 
lo6 = against it for part of the expenses charged against that fund, 
have you not? 

A. io sir: to the extent of $1,300. 

9 Q. At the time of your appointment as trustee in b: inkruptey of 
F’. Schuel thardt & Sons, what, if any, account did you find of coupons 
that had been collected by them on the bonds in suit in this 
action ? 

A. There was a sum of money amounting — $24,531.70, coupons 
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collected as per Schedule C of the amended and supplemental 
account. 
10 Q. What disposition, if any 
A. That amount of money was kept in the Bank of New York ; 
interest allowed at 23 per cent. 
11 Q. For what purpose did you so keep that money ? 
A. It has been kept pending tl 


‘14> iy ,fr , ° ; ’ 
iif disposition of this Ne 


12 Q. cane you an account made up by the Bank of New York, 
A. pes 
13 Q. At what date did you deposit this $24,331.70 ? 


A. Bv referring to the account | om ee 


iili COUId LeLl. 


Counsel for Mr. Fry hands the witness the account. The opposing 
counsel object, that the paper called an aecount shows that it has 
been recently made up; that it is not an original paper, and thev 
object to its use. 

| t (). Can you, by refreshing your ree oll CLION by looki r atl the 
paper I hold in my hand, fix such dat 

A. I take it for granted I could 

15 Q. From what source did you receive this pape 

A. It was furnished by the cashier of the bank. 

16 Q. Please to look at the paper and state at what date the d 


posit was made. 
A. Aceording to the paper, 
1876, and interest computed t 
17 Q. Was that exact amount deposite 


A. That exact amount was deposited ner n with othe 
money be lon v1 ) thi stat 
1O7 Is Q. Did it form part i th rst is 1 received be- 
longing to the estate? 

A. Yes: it did. 

19 Q. Is there any entry that was made with your kn edge ol 
by your direction concerning this parti ilar immMount ut the 
time of the » deposit t 

A. Mr. Leupp, the clerk, made al : erring to 


this special fund or money 

ZU Q). Is this the entry ¢ 

A. Yes. 

Entry referred to offered. Objected to on the ground that th 
called entry is on a slip of paper pinned to the book an 
the « hHtry of the deposit. Marked Exh. ©, Mareh 31, 1885, J. A. S 
master. 


» . | | 

21 Q. Has that particular amount been reserved by vou eve! 
: ! > ? ’ 4 4] - 
since on de posit in the Bank of New York to aw he termination 


of this aetion ? 
A. It has: yes. 
ae ©, What di oes the interest amount to which has been allowed 
on this particular fund by the Bank of New Yor! 
A. $4,228.55, making a total of $25,565.25 
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23 Q. Have you that amount now on deposit to your credit In 
the Bank of New York to abide any order that may be made In this 
action ? 

A. I have. 

24 () When was the account that vou have referred to rendered 
to you by the bank 4 


A. To-day, March 31, 1585 


Account referred to offered in evidence and marked Exhibit B, 
March 31, 1885, J. A. S., master. 


241 Q. Was that entry, Exhibit C of this date, made at the time 
of the deposit of April 18, 1876, and intended to refer to the amount 
then deposited by you as the first moneys received in your trust ? 

A. I believe it did so refer and was made at the time stated. 

20 Q. When Vou received or found Among the assets of I. 
158 Schuchardt & Sons the bonds which are the subject-matter of 
this suit were there unpaid coupons on them ? 

A. Yes. 

26 Q. Hlas the city ever voluntarily paid any of the coupons since 
you came into possession of these bonds? 

A. No. | 

27 Q. Were you requested a year or two since oy Mr. Dumont, 
one of the parties to this action, or by his counsel to institute pro- 
ceedings to collect the unpaid coupons on these bonds ” 

A. | was recommended by counsel to do so. I was ealled upon 
by some one about it and then saw my counsel, Mr. Platt, and ad- 
vised to do it. 

Z25 q). And you then did it‘ 

A. I did. 

290 Q. And retained Rouse & Grant, of New Orleans, in the matter? 

A. I did. 

30 Q. ‘The amended and supplemental account contains a state- 
ment of the results of these proceedings, does it not? 


A. Yes. SIr. 


; 


CHARLES M. FRY. 


> 


Sworn to be fore me this ist dav of March. LSS5. 
[SEAL.] THOMAS F. KEATING, 
Notary Public, N. Y. Co. 


Further examination of the witness. WititrAmM H. Leupr: 


| (). Have you any explanation to vlve concerning your state- 
ment, made at the hearing March 29, that the rate of interest charged 
in the transactions between C. Cavaroc & Son and F. Schuchardt «& 
sons was 4+ per cent. ? 

A. Yes, sir; I find that the rate of interest charged was 7 per cent. 
and allowed was 4+ per cent.—that is, 7 per cent. was charged when 
Cavaroc & Son owed Schuchardt & Sons and 4-per cent. was allowed 

when Schuchardt & Sons owed Cavaroe & Son. 
159 2Q. (Witness shown Exhibit C of March 31, 1883.) In 
whose handwriting is that? 
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A. Mine. 

3 Q. Please state when it was made and where it was made. 
A. It was made April 1S, 1876, in the office of Mr. ry. 

4 Q. What led to its being made? 


Objected to by Mr. Hutchins as immaterial and irrelevant. 


A. Because It Was the proces ds Ol Ni W Orleans CILY coupons col- 
lected by Schuchardt & Sons from bonds in this suit, and did not 
] ' ] t a oe ] 7 * . ct , . » 27 , , 
belong to the funds of Frederick Sechuchardt & Sons, and were to be 
} 4 r , > anon ia tl 5 
held to be accounted for to whoever would be adjudged to be the 
. . } } 
owners of the bonds. 
Mr. Hutchins moves to strike out the answer as irresponsive. 


» (. Was any conversation had between you and Mr. Fry upon 
the subject £ 

A. Yes, sir. 

t) (). Please o1ve it. 

Objected to by Mr. Hutchins and Mr. Parsons as immaterial and 
irrelevant. . 


A. I told him that amount had to be reserved in any arrange- 


ments to pay dividends. 
( (). Why did you tell him that ? 


Objected to as immaterial. 
A. I gave Mr. Fry the history of that transaction. He agreed 
with me and said the amount should be kept separate. 

SQ. In what book was that entry made ? 

Objected to that it appears by inspection that it was not an entry 
made in any book, but was a loose slip of paper pinned On a blank 
sheet of a book which still remains blank. 

A. In the check book produced by Mr. Fry, upon his examina- 
tion In this ease, March 31, 1885, being the check book of Mr. Fry, 


' a : :; cm : aaa 
as trustee, 1t Was poirarie 1 1h the DOOK at the Op ning ol the account, 


April, 1876 
L60 JQ). Was it pinned in at the time that you entered the 


} 


lirst deposit LO the credit of Mr. hry, as trustee 

A. Yes, sir; when the account as assignee was opened ; he first 
acted as assignee and then as trustee. 

Two leaves of said book are offered in evidence and marked De- 
fendants’ Exhibit A, April 11, 1885, J. A. S., master. 

10 Q. What dividend has been paid by Mr. Fry, as trustee in 
bankruptey of F. Sehuchardt & Sons? 

A. Seventy-seven per cent. 


Cross-examined : 


11 X Q. Has Mr. Fry made a final dividend? 
A. No, sir. 
12 X Q. What further dividend is anticipated ? 
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(). Did you keep a deposit book with the bank ? 


5 
A. Yes, sir. 


_ ¢. How was that deposit entered in the di posit book ¢ 
A. It reads— 
| fs thie » deposit entered in the cheek book ? 


¢ 
ff 
A. Not by itself. 
yo vou know what an entry in a book is? 


f there Is any entry in the check book of the deposit of that 
dot 10 please Lo re ad it. 
A. I eannot read it 
). For the reason that there is no such entry ? 
A. No, sir; because it is included in another. 
®. Did EF. Schuchardt & Son ever keep that $24,054.70 separate 
from their other moneys? 
A. No, sir. 
Q. Did Mr. Fry ever separate the $24,554.70 from any other 
moneys ¢ 
A. Yes, sIr. 
(). Were you present when he made thie s 
A. No, sir. I was present when he said 
make it 
(). Did he, to your knowledge, ever make any actual sé paration 
of the $24,354.70 from other moneys! 
A. Yes, sir 
Q. Were you present when it was done 
A. No, sir 
(. Are you not, then, mistaken in saying that he ever did to 
your knowledge? 
A. No: I do know that it was dons 
. When? 
A. A day or two before March 31, 1885. 
Q. Was not the $73,852.86 deposited April 18, 1876, checked 
against by Mr. Frv generally 
A. Yes, sir. 


eparation ¢ 
| ens 111 | arrar -_ 
Ihe ould arrange to 


7 


@. Within how short a time after April 18, 1876, did the checks 
amount to as much as the S73.852.86? 

A. I could not say, because we deposited the same day $131,186.58. 

(). How soon did the checks against the account amount to as 
much as $205,000. 

A. 
163 Q. W When and by whom was fixed the 2} per cent. interest 
>”) 


mentioned in Exhibit B, March 31, 1883 
A. I think it was fixed by Mr. Fry two or three days before his 
examination, March 31, 18858. 
Did the general bank account of Mr. Fry, trustee, with the 
Bank of New York draw interest ? 
A. No, sir. 
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Redirect by Mr. Bowers: 
(). Did that $24,554.70 remain at all times on deposit in the Bank 
of New York? 
Objected to upon the ground that the witness has stated that there 
never was any such deposit separated from other moneys until 
March, 18853. 


A. Yes, sir. 

(). Please explain the matter more fully. 

A. I made a loose memorandum entry in the check book, reserv- 
Ing this $24,554.70 as not to be used in the payment of Schuchardt 
WV Sons’ dividends, and if Was SO reserved : and | reported to Mr. 
hry and the committee of the creditors that the amount was to be 
held reserved, and this amount was so held in the payments that 
were made, and the balance exceeded this sum at all times until it 
was drawn out, in March last. 


WM. H. LEUPP. 


Sworn to before me this 30th day of April, 1883. 
[SEAL. | JULIUS H. SEYMOUR, 
Votary Public (No. 128), City and County of New York. 
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164 United States Cireuit Court. Southern District of New York. 


FREDERIC DuMont et al. 
against 


CHARLES M. Fry. [mpleaded with Cavaroc et al. 


JAMES N. Piatt, being called as a witness for Charles M. Fry, 
testified as follows: 

[aman attorney and counsellor-at-law and member of the firr of 
Platt & Bowers. I am one of the attorneys for the defendant, Charles 
M. Fry, in this action. I had the charge of the action and tried the 
same. I drew the cross-interrogatories on the commission issued on 
behalf of the complainants. I personally took the proofs in the ease 
and supervised their preparation for the court. I also attended on 
the testimony taken by the other parties, and had the exclusive care 
of the preparation of the case until brought on for argument before 
his honor Judge Wallace. I attended on the argument and tried 
the case m vself. [ also prepared the brief submitted. I also pre- ) 
pared for argument the questions that arose on the settlement of the 
form of the decree on the directions to the master for the applica- 
tions of the payments received on aceount of the debt in.contro- 
versy, the object being to have the application substantially first 
made on that part of the debt not secured by the bonds in suit, and 
| prepared the brief submitted on this question. 

Besides myself I was associated with.Mr. Bowers, both at 
165 the hearing and at the argument which took place on the 
settlement of the decree. The bonds in controversy con- 
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sisted of two hundred and thirty-two 1 thousand dollars of bonds of 
the city of New Orleans. The lien established in favor of the de- 
fendant Fry is about one hundred and eighty-seven thousand dol- 
lars. 

‘or the services of myself and my firm in this matter we charged 
and have been paid two thousand dollars. I consider this a very 
reasonable and a very proper charge, and if I had supposed there 
would be any objection or litigation over this amount I think I 
would have charged what I really was entitled to, uninfluenced by 
any feeling or desire to appear well to my client or the other parties 
interested, and have relied upon my strict legal rights, which I con- 
sider would have been a prope r pe reents ige On so large an amount 
ably and vigorously contested. 

| was also retained by Mr. Fry to advise him on the request made 
by plaintiffs’ counsel to institute proceedings. in New Orleans to 
collect the unpaid coupons on these bonds. 

Mr. Hutchins first approached me on the subject, and I then was 
obliged to consult with Mr. Fry on the matter. This occasioned a 
number of consultations and discussions on the subjeet, and it 
seemed to be involving mayest and my client in another long and 
tedious litigation about these bonds. However, as it was for the in- 
terest of those ultimately Interested in the bonds, and I considered 
that under the present ideas of Mr. l'ry 's relations he was bound to 
do all he reasonably could to lessen the loss that the other parties 
might endure, even at any tro uble and labor. I could not he lp ret- 
ting him and myself into this new litigation, and accordingly pre- 
pared his case and retained the counsel in New Orleans, whom 1] 

thought best qualified to carry the matter through. 


166 Accordingly I did all that was necessary in writing and 
correspon denee. and also by personal interviews with Mr. 
Rous of the firm ot Rouse WL (;rant. ot Ne WV Orleans. whe were the 


weenie retained there to prosecute these coupons to judgment. ‘The 
proceedings have already resulted in the collection of seventy-seven 
thousand eight hundred and fifty-three ‘sy dollars, less the charges 
o. the counsel at New Orleans, as proved by the commission issued 
on this proceeding. 

Our services in this matter still continue. I charged Mr. Fry and 
have been paid by him for my neo and those of my firm in this 
matter up to the time of the entry of the interlocutory judgment in 
this action twelve hundred and fifty dollars. This I consider a 
proper charge. 


J. N. PLATT. 


Sworn to before me this 14th day of April, 1SS3. 
THOMAS F. KEATING, 
Notary Public, N. | (0. 
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167 Exuipit “A.” April 11,1883. J. A.5S., Mas 


Chas. M. Fry, assignee. 
1876. 
April 18. Ac. Fred’k Schuchardt & Sons_----- -- 
“ Ac. Fred’k Schuchardt’s individual 


I a aca a i ol ee a eh 

563.72. 9? Ac. Fred’k Schuchardt’s individual 
NI cscs: idence ansaid iis Sein tte ci een 

Final dividend on U. S. & Mexican 

Me ee eee 

[Interest received by U.S. marshal from 

Union Trust Co. on deposit- --.----- : 


AL., &C. 


ter. 


yr cy on 4 fe 
$735,502 86 


131,186 58 


Or ¢ 
312, +3 
- ) Y 
O28 Wo 


May 1. Ac. Fred’k Schuchardt’s individual estate: 


Of John Boyle, S mos. rent of No. 205 


Pulte Bh. coswuciucuncwckes BOLO Oo 
Less bill of R. E.& W. 
‘VM. $50 73 
Less bill of Johnson 
a ae 15 50 
16 25 


S$?05.6038 16 


S25 64 


3. Ac. Fred’k Schuchardt & Sons: 


Ree’d for $38.9385 Orient Mut | Insurance 


Co. serip of 1800.......4. $3,930 VO 
Ree’d for 6% int. on $13,240 

innameof F.S. & Sons__ - 794 40 
Reed for6% int. on $17,495 

in nameof L. Wells.---- 1,049 70 


Ree’d 6 mos. int. on $1,000 Memphis & 
Charleston bonds, due Ist Nov., ’75_- 
Ree’d 6 mos. int. on $1,000 Memphis & 
Charleston bonds, due Ist May, 7T6- . 
Ree’d 6 mos. int. on $1,000 Muscatine 


$206,451 909 


5,779 10 


TO OO 


city bonds. due Ist Ap’'l, grr 30 OO 
$212,311 05 
168 $24,554.70, proceeds of collected coupons from N. O. city 


bonds claimed by F. Dumont & Co., C. Cavaroc & Son, and held 


as collateral for balance due by C. Cavaroe & Sons. 
as Bank of N. O. Nat’l Bui 
” EF. Dumont & Co. 


ld’g Asso’n. 


FREDEI 


IC DUMONT ET AL. VS. CHARLES M. FRY. &¢. 


Tl 7 ite 7 yor ] \ ] ia _ + —. + . 7 j : ’ , y . . 
ll ] Clin Must PAS i¢ ita Ail LrtSi| eLili@d I) | ] cliuded 1) div] lend 


fund. 


Kxhibit C, J. 
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LS76, 


6,104.10. May 3. 


§ YOOH.OO. { 


1,561.89. 


a 
~~ 


110,000. 1] 


(267.67. 12. 


on 


13—174 


A.S.. maste} 


' > 1 | 
U.S. eireuit cout Oet. 15,1880. Timothy 
Ir 1” | Q | ’ | 4 } — } } ~) j 
read kK Schucharat, dividual estat SZizZwoll Vs 
: 7 j | 
t) nos. LT) bt. QT} nee PRAGA, (J1110 ' \] S 


PJ astmee f * } ] | | : ‘Ted = ’ 

RR Way Oo. DONAS,. due i May ; i4o UU 
R.J. Wilki t of 7] ) 
Yo. PIN TTISOD. AC. OT Telt ¢ ; ag arand 
} : ? 


‘ ) *} I . rr | 4 
and 2S! Wooster St.. due 1 April. 
ru i 


IS76 Le 


BE) B= » 
As Ae > US 


. a9 ‘4 
I red k Schuchardt ra Sons. ree ¢ Ol 
, Pe - =) é ce 

Li ‘) Stile (\ \\ i? 6 iii lull oO] may i] " 
Interest 1n jt stock ae. (after sale of 


* a, ] ao } ws Fy 
(QO sh’s Charleston Nat’] Build’g 
Asso n stock) SH.IoZ i 
éé RB. gv ; } . } . r 
”aiahnce qu a Fete hs. Aa yt at) 
LCU a) charges Ooi] scl it i 
Or ? se ; . ; 
ar) sh ‘ ( harles Ol) Hl y- 
} 7 " 
drauliec Cotton Press ' 
] &)s » Pp? x 
Stor a - = ye Aye . 4 ) 
ctnimeieiieininiais i) OD 
*e Jey os ) ; 
yy wd {*) lv 
a )? - - . | » oe ] ° >] ] 
lred’k SschHnuchardt WwW HSBHons, Z div’d 


on 2b Dubuque WOSIOUX CILY R R. 


('o. stock - ai a a a ee ee = 


(){ U. S. marshal. ac. of settlement ol 


moneys in his ha 


‘ Of A. H. Miller W mon. tl proc f ds of 
le of stocks. _.. ss J J H.0000 OO 


auction sa 


“ balance - ET re 


98 
170 
Special j lccount 0] 
Dr. 

1876. 


April LS. Cash " 
[nterest 


N. Y., M’eh 31, 


EDWARD H. REYNES, &C¢., VS. 


Exuipit “ B.” 


tf 


FREDERIC DUMONT ET AL., &C. 


March 31,1888. J. A.S., Master. Chas. M. 


Fry, Trustee in Bankruptcy. 


EF. Schuchardt & Sons in Account with the Bank of 


Ne Ww ork. 


National Banking Association. 


129 


ee Ul 

to date, 6 yrs. 347 days, @ 22% ---- 1.228 do 
ee re 
'.S. circuit court. Filed Oct. 18,1880. Timothy 
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SCHEDULE “ A.” 


To balance ee a sain ean ; a 


© 
© 


7% interest to 12th Jan., 18 


| 


? 
i 
. —— a = ie 1 a. 
protest charges On AJ00.(0. () es 


LOO.00. 


200 wi ra oS) __———r 
(ay; interest on 8362.10. 5 Oct.. 3 ‘ ae 
prot’d d'fis on G. Hannorat & 
© A o. wtc ies i evwleece eos ae Me. Ito Ga 
I i sicailetsis sitesi bce eld 614 60 


eer eee ----- fes. 100.614 6 
LG inte rest LO 12 Jan..’74 2 no IS ds. 


prot’d d’fts on G. Hannorat & 


4.87} 0 


a a edie fess AOOODO OO 
ecbarges __-______.__-- _ & 2910 85 
CL) — Pay eT ee ics Sy} 10) Ss.) 


7% interest to 12 Jan.. 


unpaid acceptances on © Frank € ». WN 
fees piel 
1% interest to 12 Jan (es ae . 


fes. 250.000 OO 


&C. 10] 


Aa mn sf N. f A Ni f’] }B Ad mn i Associ 710n 


$4,121 92 
SO 6] 
d00 S86 

y, (it) 
2? OH 
1 12 
6 Sl 


a i 1.619 O05 
St ee ; fes, 251.619 O05 4980 4] 
7% interest to 12 Jan... ‘oe. SY 145 60 
protd d’fts on A. Dutfov A 
a ns ee an fes 400.000 OO 
eharees... oa cecnscocnce secu 2046 10 
J) er _.fes. 403.046 10 88366 92 
Total : Ee ee eS Se S191 584 66 
Deduet the tO lowing er L1Ls 


remittance on New York $732 13 
7% interest to 12 Jan., 74, 3 

mos. ee eee 1 
remittance on New York 2000 00 
> int. to 12 Jan., 74, 2 mo. : 
| eee ial 1] 12 


(, 
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san... 1516. Zt IZ «nus a IS 609 
D Dee. ™ ls. on £ div’d on £5790 los 
prot’'d Mallalien drafts : 1.544 69 
fi int. to 12 Jan.,’74, 37 ds LO 95 
_ O71] d f 
Balance due currency ac. ---.-..----- $184,872 92 3 
Ldd 


( 
| Dee. To balance due on rold as S1S8.556 O7 


LY Int. to 1? Jan... (4, ] oO 1? 


ds si liken iss viehal delice 149 46 
S1S.706 08 
LOY, premium on gold . es 1.870 G0) 


Total due by N. O. Nat'l B’k Ass. 12 Jan.,’74- $105,449 55 


Of this amount, bonds in suit 
to secure _. _.. —. SLOO.O00 OO 
i Y% Interest on SIOO.OOO to 1] 

cy eee. | ee be | Aree 11.698 15 
6 % interest from 1 Jan.. ’80. to 
1 1s 17,720 do 


as the amount over SLOO M was 


—\ 
~~ 
_ 
amen 
oo 
f 
~ 
~ 
—" 


hnevel repaid ene ee rae eae 


| “): a cia 
Amount of lien on the bounds due 
19 Dee... ’S? 


L7o 
1S74 
1? Jan. Balanee of above ee S105 4 19 DO 
7% interest to 1 Jan., 1875, 11 mos. 18 ds. -- 7,057 70 
Add the following items: 
1S74 
5 Aug. Platt, Gerard & Bowers, fees__ -- $35 00 
5 s Court fees ......... a a 20 OO 
5 ” lerjus ‘usileer, att’v fees — ate Sta 00 


= EO Bee” eee ae eee a ia If OO 
oOo Dee. erjus lusileer, att'y ee 100) OO . 
30 “J. A. Charbonet, translating pro- 
teste, @e....... sides aaa eel O20 OO 
30 “Share of costs of printing suit—- o20 90 
I. A.Woolfley, sp clul examiner- OO OO 
7% int. from 11 Nov. as date to 


ee eae i ee ee Re ween Y 40 


$ l ] 0,4 os } 55 


15 
ZI 


i 
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Deduct the follow Ing credits: 
2 | 6 on £ dividend on £3,045 
5 | 7, less amount in dispute 
with O. Smith & Co., £587 43 
£307 5 | 2, and int. -..._---- 1683 75 
inal dividend On) protd bills Ol} 
W. Mallahen & Co., £5,790 18, 
£974 8 6, & int. @ 5 48___- 160 OS 
Protested draft of Penns. Tie Co. 
eoll’d 1n New Orleans unin deta G25 4G 
2s. div’d on estate P. Joyuson, 
oe Be | eee 1.204 46 
7% interest from 2S keb., ’74, to 
Pe ere ; oo O4 
a i.06 iY 
Balance due 1 January, 1875--------..-- $106,396 76 
l year's interest, (« (i tol Jan., 1876___~_- 1,447 72 
Add paid Ki. CU. Billings fees $1.2 0) 
W& int. to 12 Jan., wit wn lL 46 
senainiiaiibiiinitiaieeabietaeaiiliaiaia 1.28] AG 
$115,125 94 
Deduct: 
Final dividend on P. Joyuson’s 
i a al sn $1,790 40 
lirst dividend on G. Honnorat’s 
RRA oe ne a oo 006 45 
7% interest from 1 Aug., ’75, av. 
date to 1 Jan., ’76, 5 mos.___- 146 60 
9,243 43 
Balanee due 1 Jan., 1S76._--_-_____--~_- S1ODU S82 5] 
] year’s int. (a 7% tol js 7,691 74 
$117,574 25 
Add F. Fusileer’s legal fees- 300 00 
Interest to 1 Jan., '77,7% ------ 19 38 
319 28 
$117,893 66 
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3 
LS76. 
Dee. nr final dividend on estate 
tf P. Joynson SE en eA Ne eee S525 do 
27 “h ays to 1 Jan.,'77,@7%---- 24] 
APG 44 
Balance due 1 Jan., ’77_-_--_-_-___-.__. $117.367 19 
7% interest to 1 Jan., 1579, ita ikieitlenetncailitiins 16,451 58 ; 
Balance due 1 Jan., 1879... ..._-.____~ $133,798 57 
LS7S 


H Sept. inal divict nd on G. Hlonnorat 


eR 81.47? Q5 
7% interest i Jan., 1879, 5 | 27- 25 Vo 
1.506 00 
Balanee due 1 Jan., 1IST9______- Nie carla S152.292 57 
7% interest to 18 April, 1879, 3.17----..---- 2,714 70 
Balance 18 April, 1879_-.-_-..-..--_~ $135,007 27 
177 
1879 
18 April. Dividend from receiver of bank.--.-----.--- 97,607 82 
oe 
Balanee due 8 April, 1879.----------- $37,049 45 
1 Jan., ’80, (a 7 Of, S mo. 14 Is, $1819 So 
Interest to 2 a 80,5 mo. 1 d., 
) __—air it a ila HDDS 69 
2,018 04 
Balance due to 2 April, enienkanaiiemens $39,727 49 
1SSO 
2 April. Dividend from receiver of bank------------ 9760 78 
Balance due 2 April, ’80..---......~--- $29,961 71 
6% interest to | ian, | RS By | Seer 2,925 60 
Balance due 2] Nov.., ( rn ee 
1SSO0. 
21 Nov. Dividend from receiver of bank.-.--..----- 9,765 78 2 
Balance due 21 Nov., 1880... ----_-_-- $23,121 53 
6% interest to 19 Dec., 82, 2 yrs. ee 2.881 O06 
Balance due 19 Dec., ’82-_...--. .----- 6,002 59 


17s SCHEDULE “ B.” 


7 . > . ¥ 
i (LLITLS Aqgains f (la¢7 fis ae Se) j 


aay a ie 


Banker's account. 
1874. 
? 7 Jan. 3z. To balance as per accrued a a 87.454 pA 
‘ 


: i % interest to ] Jan.. LSSO. » 
i OY ” 19 Dee. 1SS?. 2 | 
L875. 


leb’y sp To retainer and COoOUuUnSE! fe. In SUIT 
Loulsiana Nat’] ’k Us Ie Sehu 


ehardt & Sons.__-_____~ ._-.--_~-. 250 OO 
(ay; interest tol Jan’y, 1880 } 10 22 So 44 
6% * 19 Dee., 1882. 2 11 18 14 30 
1876 
Keb’y 19. To taxable costs and disbursement 
up to this date in action Loulsiana 
Nat'l Bank vs. Schuchardt Ji éF 
Lo counsel fee for services therein 250 OO 
ti GD 
7% interesttol Jan’ry,1SSO. 38 1012 95 70 
j 6% “ 19 Dec., 1882. 2 11 18 61 54 
IS78 
Nov. se i To eosts. disbursem: Hits, and COUDSEI 
fee In action Louisiana Natl Bank 
vs. F’d’k Sehuchardt & Sons , TTA P20 
7% interest to 1 Jan’y, 1SS0 1 | 4 59 Y3 
/ 19 Dee., 1882 > 11 18 ioéd 15 


Dec’b’r 28. To judgment Louisiana Nat'l B’k 


suit, compromised at. re —_ OOO OO 


we 7 | ; | yA ; et | 7 
i % interest tol Jan’ry, ISS! L 9 US Oi 4 
* sr Sé 4 ‘ 4 < ' . ’ ‘> 
GY 19 Dee., 1SSZ. 2 11 18 L.O85 40 


1879. 
March 12. To counsel fees on settling Louisa. 
Nat'l B’k suit ec : | LO] 5] 


a ai 4 : 2 ‘ ? = } ‘ ) ] ¢ ‘ 
» as/; lnterest LO | Jan Vv. LASUV ' bb, ) ye 

> 4 7: () 1 . . 1 7 '® 7" QA 

OY, 19 Dee., 1882. 2 11 18 17 94 

‘ } 1 ¢ 1 ) Perit Rk 6pep 

Amount due 1?) Ded LOoZ “ MLO 4d V4 


14—174 
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179 Copy of Pass Book, Exhibit “A.” March ol, LSS3. 
Chas. M. Fry, trustee, in account with the Bank of New York. 


' , » ; . 
National Banking Association. 


New Orleans coupon ac. in Judgment against the city of New 


Orleans. 


Rate Dr 1882 CR. 
Sept. 7. 7 $1,510 00 April 24. By Rouse, $50 S19.950 OO 
1KRS Vi wy ) se S40) 15.960 OO 
lan It. OO Ct) June AR <7 Se 13.965) iM) 
I® 1.000 OO Aus. 15. deposits 9 O75 OO 
Deuiga iv ,y+ ph) ()] Dee. | R Se. Ss]: {) $ S7 yt) 
Zi > | yf) ton 4 
0, interest O70 Ol 
STOLL! i] S70 166 )] 

L883. 

Feb. l. By balance $67,590 YI 
Bir ; voaye . , . ‘ : 
1LSO Depositions of William Grant, A. C. Lewis, E. W. Hunting- 


ton, N. W. Casey, and W. W. Howe, witnesses produced, 


SWorth, ana examined On tne 
ninth (9th) and tenth 


} 


days hereinafter named, viz., on the 
(10th) days of February, in the year one 


thousand eight hundred and eighty-three, at the city of New Or- 


leans. in the 


State ot 


Louisiana, under and by virtue of a com- 


ome wns ” een 


mission issued out of the circuit court of the United States for the 
southern district of New York, in a certain cause therein depend- 
ing and at issue, wherein Frederick Dumont and others are com- 
plainants and Charles M. Fry, trustee, and others are defendants. 


NEW ORLEANS, FrRipbAy, February 9th, 1889. 
Bayne, Esq., counsel for complainants; J. D. 


Present: ‘Thomas F 
for defendants. 


Rouse, Esq., counsel 
F. A. WOOLFLEY, 
Commissioner. 
WILLIAM GRANT, of lawful age, being produced, sworn, and ex- 
amined on behalf of | has. M. I'ry, trustee, deposeth and saith: 


Direct examination by Mr. Rouse: 

(). Are you a member of the firm of Rouse & Grant, of the city of 
New Orleans ? 

A. I am. 

J. What business are they engaged in ? 
A. Practice of the law. 

Q. Do you know how long they have been in practice? 

A. Been in practice together since 1876; both Mr. Rouse and 
myself have been in the practice of the law in the city of New Or- 
leans since the year 1865, and previous to that in the State of Illi- 
nols, 


<—e- 


eh mae Ww eases 


judgement for $81,200 and interest an 
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(). State what business the firm of Rouse & Grant have done for 

Charles M. Fry, the trustee of Schuchardt & Sons, in bankruptey, in 
New York. 

1S] A. Chas. M. Pry, as trustee of Schuchardt & Sons, was, and 
I believe still is, the holder of two hundred and thirty-two 

seven per cent. vais of the city of New Orleans upon which the 

coupons had not been paid on the Ist of January, 1581. 

On the 18th of January, 1881, Rouse & Grant were employed by 
Mr. Fry to institute suit upon and collect the interest coupons due 
upon these bonds. A suit was filed on the coupons from June, 1875, 
to December, 1880, inclusive, amounting to $97,440; this suit in- 
cluded coupons due in June and in December, 1875, amounting to 
$16,240, to which the city pleaded the prescription of five years; we 
thereupon discontinued that suit as’ to the alleged prescribed cou- 
pons. Afterwards, on the 25d of May, 1881, we recovered judgment 
against the city of New Orleans, $81,200, with interest from the ma- 
turities of the se veral coupons In suit. We brought a — sult 


against the city of New Orleans upon the cou ipons due in June and 
december, 1875, a amounting to $16,240 and interest, the se being the 


coupons which were embraced in the suit first brought, and as to 


hich we discontinued the suit in order not to embarrass that case 
with the question of prescription upon these coupons. The suit on 
these alleged prescribed coupons has not been brought to a trial yet. 

(). State why it would ae embarrassed the suit. 

A. If we ar id not dise tn ued as to these alleged prescribed COUu- 
pons and brought a separate suit we would have had a judgment in 


the original ease for epar cl portion of the demand and a judgment 
against us as to another portion if the plea of prescription had been 
maintained, which would have rhe cessitate d the removal ot the whole 
cause to the Supreme Court of the United States by writ of error 
and prevented the execution of that portion of the Judgment to 
which there was no defense. 

Afterwards we were instructed to bring and we brought 


182s suit for Mr. Fry, trustee, against the city of New Orleans 
upon 252 coupons, cul from these same were of S835 each, in 
all $8,120, maturing in June, 1SS1. We obtained judgment in this 


case for the full amount claimed on the 28th er TSSL. 

lixecutions were pened on both of these judgments and returned 
nulla bona. This necessitated other proceedings LO eae satisfac- 
tion of the judgment. 

We accordingly filed a petition in the case of the U.S. ex rel. 
Charles M. Fry, trustee, &c., vs. The City of New Orleans 

On the 6th day of July, 1881, we obtained a mandamus in that 
proceeding, directing the city to levy a tax sufficient to pay the first 

1 cost—amounting 1n all to 

$94,831.50. Afterwards, on the 3d day of November, 185 filed 
a suit in the United States circuit court, entitled U.S. ez ie? “‘harles 
M. Fry, trustee, against The City of New Orleans, for the purpose 
of obtaining a mandamus to levy a tax to pay the second judgment 
for $8,120, interest and costs, which resulted in a judgment directing 
a levy of a tax to pay the sum of $8,120, interest and cost—amount- 
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il iw _ ] 3° | . . : 4 ‘ " ’ " ‘ 
490.98 Afterwards we brought a suit for Charles 


< s rex <* . Y | . . 
M. Fry. trustee, against The City of New Orleans, on 2352 interest 


i Ul | , es 
coupons $25 each. cut from said bonds, against the Citv of New 
Orleans, for 38,120 d interest. Judgment in this suit was ren- 
dered against the city of New Orleans, on a verdict of the jury, on 
June Sth, 1882.) On the 6th of June, 1882, we brought another suit 
for ¢ hh) irles \l. ry, Lrustee, acalnst The ( ‘ity of New ( Yrleans., Ol} 
232 coupons, of 835 each, cut from said city bonds, in all for the 
sum of 88.120 and interest: and afterwards, on the 27th day of No- 
vember, judgment was rendered in favor of Mr. Fry against the 
city of New Orleans for the amount of those coupons In principal 
and interest 
LSS (). Were any suits brought by the city of New Orleans 
agvalhls Mr. ry mn account ot taxes alleged LO have been aS- 
sessed upon theamount of the judgement which he recovered against 
the city, or coupons which were put in judgment in those suits ? 
\. The city of New Orleans has brought sult against Mr. Fry in 


he civil district court for the parish of Orleans. We notified’ Mr. 


the @ClVil GISUrl COU 
Yeeey {* + | v. 14 . ' i] ; saad I} . . 1 4 } 4 " 
Ie) Vy ot the pendency Of tha SUL. he elty In that sult claims 
> >= 4 =~ > ‘ 41 ; ) , ; . & . a , ‘ , . > a sy 
SOO ILer AS taAXEeS LLICSC judgements whi I) We have recovered. 
} » s | } ° ‘ : . ; , 
and referred to in my evidence. Mr. Fry instructed us to defend 


‘ 
his sult We have put in an answer and removed the cause to the 


oe 
— 


Snow pending, 


y } } } j 4 ‘ ’ . 

(). Was there anv threatened effort on the par ol the state tax 

i + i | . rs " , ; cy ‘ ad ‘ ‘ i 2 eee 
collector to enforce the payment of a tax assessed against Mr. Fry 


al I 4 4 ' : — 
judgments ; and, 1f so, what proceedings were 


Wunder a pret nded assessment of these 


. , ’ . } | ] ? > : ’ - P ae ° 
hdements, Clalmed ba he had a len Upon them for a tax of SIX 
1] Naw as +] ty] t}1<] 9. An eA 
Mitis ON thie qgollar due the state ol Lous! ila, and he threatened 

. F . »} - oe . c a { ™ . a 
to seize thi Mdementanad sell 16 1n satisiaction of that tax. Mr. Fry 


lirected us to defend the pretensions of State to this tax. We have 
filed a bill to enjoin the tax collector from selling these 


] 
i \ hice] 


according 
judgments; an injunction has been obtained against him ; the bill 
has been taken for confessed for want of an answer and final decree 


(). What amount of collections have been made on account of 
the judgments upon which mandamus was « ined for a levy of a 


tax to pay the same? 


A. Wee have eoll ected Trom thi ( ity ot New ( Yrleans On these judg- 


ments, up to December 15th, 1S82, the sum of $77,853.57. 


() What amount did Mr. Fry advance LO US for the purpose of 


). 
= . ‘ . | - ' bs + E } . : + : ’ 
paying cost for the institution of the sult originally 


wee 
— 
aoe 
“st 
a 
~ 


+) 


lsd Q. What amount has your firm remitted to Mr. Fry or 
paid upon his drafts a 
A. We have remitted to Mr. Fry, of this sum collected, $69,662.56. 
(Q). What amount has been paid out for cost and expenses attend- 
ing the litigation ? 
A. 8465.60. 
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Q. What fees were paid by Mr. Fry to your firm of Rouse & Grant 

prior to the collections as a retainer ? 
The sum of $1,000 was paid asa general retainer when we 

entered in this business. | 

(). What amount was charged and ded 
services rendered and to be rendered 3 
gation of which you have spoken ? 

A. $7785.35. 

Q. Or (10%) ten per cent. upon the gross collections ? 

A. Yes; made up to the date of the rendition of our bill and ac- 
count to Mr. Fry. 

(). State whether there is any unusual trouble attending the col- 
lect ae of these credits from the city of New Orleans on account of 
the tax collected over that one incurred in collecting ] 


r 
— 
) 


7 ® 
ed upon account of the 
es ; , a We 
ie several matters 1N titlh- 


nents from debtors who are able to pay or upon execution * 

A. Well, in the first instance, we have to recover judgment at 
law, exhaust our remedy on execution; after that, in order to get 
satisfaction of the judgment, we are compelled d to bri lig proceedings 
by mandamus to compel the city of New Orleans to levy a tax and 
to collect 1t—sufficient to pav the amount of tl interest, 
and cost. 

(). Now state the unusual metho 
amount paid by the city upon t 
quirements of the court, to retain your coupons and to surrender 


~ 
a 
ae 
— 
— 
— 


] } 


,* ¥ | . 
ttending the collection of the 


a 


ese Judgments, including the re- 


them according to the payinents mad 
7, Well. ce he 


. . . 7 
dered the COUPONS upon which Lnese Various sults were ents red Lo 


ai With, at the request of the city, 

be surrendered, from time to time, as the judgments or portions of 
the judgments were paid. ‘The solicitors for the plaintiffs were com- 
pelled to retain and take charge of these coupons. Every 
month, when the tax had been collected and was being dis- 
tributed to the judgment creditors, solicitors had to ae and 
find out the amount, obtain the coupons from their strong box, sur- 
render them to the city, get their warrants for the payment of the 


— 
4 
. 
~_ 


amount due, and have them eashed. All these things which we 
have done is in addition to what is usually done in the execution of 


judgments, and entailed upon counsel for complainants a great deal 


of trouble and loss of time. 

(). And responsibility for the custody of the coupons ? 

A. And responsibility ’ for the Cl istody of the eou Lpons. [In addi- 
tion to all this, the city of New Orleans applied for and obtained a 
writ of error from the Supreme Court of the United States in the 
first mandamus ease involving $81,200 and interest. We attended 
upon the application of the city for that writ; it was granted, but 
the city neglected to take up a copy of the record. be were com- 
pelled and we did go to the Supreme Court of the United States, 
and — dismissed the writ of error for want of prosecution. 

(). State, if you please, what the ani of ten per cent. upon 
actual collections, in addition to the retainer of $1,000 dollars paid 
by Mr. Fry, was intended te cover. 

A. We considered that a fee of ten per cent. on gross collections, 
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in addition to the retainer which we had made and which we may 
make upon these judgments, would be a reasonable fee to cover all 
these services which we have enumerated and which we are Con)- 
pelled to continue until the end of these suits—that is, I think if 
we defend Mr. Fry in these tax suits, if we prosecute these Judgments 
tO final collection and take charge of the business from first to last, 
including the suits necessary to obtain judgments and mandamus 
which have not bee I) obtains d and which is part of our duty, [ think 
ten per cent. of the gross collections would be reasonable compensa- 
tion. 
1&6 (Q). And that is the compensation you contemplate In your 
account ¢ 
A. Yes, sir; the only charge we have made Is a percentage upon 
the gross collections in addition to the original retainer. 
(). About how much interest upon these interest coupons is em- 
braced in the mandamus Lax which we are how collecting ¢ 
A. About S14,000 of interest upon Interest. We have made no 
charge for the special services which I have recounted. We intend 


_— 


that iC charge of ten per cent. on the YTOSS amount shall cover all 
services which we may render in the collection of interest coupons, 
completion of all the business, protection of those Judgments from 


claims for taxes. 


Cross-examination by Mr. BAYNE: 


Q. Then, [ understand from that last answer, Major Grant, that 
your intention Is and has been to make the charge of ten per cent. 
cover all services of every nature connected with the question of the 
recovery of this fund and of its protection ¢ 

A. That has been our Intention. 

(). That is your intention then and now? 

A. Yes, sir; not only upon what we have already collected, but 
what we may collect in the future. 

(). | mean to Say ten per cent. upon such sums of money as vou 
shall fina 


A. Yes, sir. 


“ 
a 
a 
—" 
”~ 

a 


WILLIAM GRANT. 


Sworn to and subscribed before me this 9th day of February, A. 
D. 1883. , 
Ke. A. WOOLFLEY, 
(‘onmassioner. 
Examination taken, reduced to writing by my stenographer by 
consent of sald counsel, and by the said witness subseribed and 
sworn to after due reading of the foregoing, this 9th day of February, 
1883, before me— 
[L. s.| Fr. A. WOOLEFLEY, 
Cli rh: U. NS. Crreuit Court, Hast ri District of Louisiana, 
al Ne if Orleans, La.. Commissioner. 
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187 A. C. Lewis, of lawful age, being produced, sworn, and 


examined on behalf of Charles M. Fry, trustee, deposeth and 
saith : / 


Direct examination by Mr. Rovuse: 


) 


(. Where do you live‘ 

A. In the city of New Orleans. 

(. What is your profession ? 

A. Lawyer. 

Q. How long have you been engaged in the practice of the law in 
New Orleans? 

A. About thirteen years. 

(. State whether you have had cases for your clients against the 
city of New Orleans upon past-due coupons cut from bonds issued 
by her. 

A. I have on almost all classes of coupons. 

(J. State how extensively you have prosecuted suits of that kind. 

A. Well, in one way or another, I suppose I have collected, in 
connection with iny partner, who is now dead, $200,000 or $250,000 ; 
I don’t know exactly. We obtained judgments upon the coupons 
and the judgments all bore interest on the coupons. In a good 
many of those cases we were obliged, after issuing executions upon 
the judgments, which executions were returned nulla bona, to resort 
to a second proceeding by way of mandamus in order to compel the 
city to levy a tax to pay them. 

(). You have heard the testimony of Mr. Grant as to the services 
rendered and proceedings taken by the firm of Rouse & Grant in 
behalf of Charles M. Fry, trustee? 

A. I have heard the testimony of Mr. Grant, and, independent of 
that, lam pretty familiar with the proceedings of Fry vs. The City 
of New Orleans, from the records of the court, which I have fre- 
quently examined. 

Q. What do you think their services are worth for the suits 
brought, collections made, suits defended, and proceedings in 

progress wnich they propose to complete ? 


188 A. Well. in hno Case have | ever charged less than ten per 
cent. on amount of collections. That is the lowest I ever 
charged in any case against the city. In some cases I got fifteen 


per cent. and some twenty. 

(). You have heard that the fees which Rouse & Grant charged 
Mr. Fry in this business, in addition to the retainer of $1,000, were 
ten per cent. upon their gross collections. What do you think of the 
fee—as to its being reasonable or unreasonable ? 

A. Judging from what I have collected myself I should judge it 
was reasonable. 

Q. Judging by the services rendered and suits proposed to be 
carried to completion—taking that as the standard—what is your 
opinion ? 

A. I think it is very reasonable. I will say this: So far as the 
collection of the balance of the judgments, I make no charge; but 
where the judgments are taxed and I am called to resist that tax 
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[ expect to charge a fee in addition to my fee of ten per cent.; it 1s 
not ten per cent. for all cases. In cases where the Judgments are 


assessed by the city and State and suits instituted for the collection 
of those taxes I intend to charge for defending those suits. 


Cross-examination by Mr. BAYNE: 


(). Have you prosecuted any suits on these seven per cents. ? 

A. I think we have had suits on every series; I know we have 
had some seven per cents. 

Q. Your litigation generally against the city has been on other 
classes of bonds ? 

A. No, sir; we have had consolidated bonds, seven per cents., ten 
per cents., water-work bonds, almost every issue of the city, but the 
lowest fee that was ever paid me was ten per cent. 


A. ©. LEWIS. 


Sworn to and subscribed before me this 9th day of February, 
A. D. 1883. 
Ir. A. WOOLFLEY, 


( OMLULESSLONE?. 


1S9 Mxamination taken, reduced to writing by my stenographer 
by consent of said counsel, and by witness subseribed and 
sworn to after due reading of the foregoing, this 9th day of ebru- 
ary, 1SS3. before u3¢-—— 
[L. s. | KY. A. WOOLFLEY, 
Clerk U.S. Circuit Court, astern District of Louisiana, 
at Ne iw Orleans, La.. Commissioner. 


KE. W. Tuntineron, of lawful age, being produced, sworn, and 
examined, deposeth and saith : 


Direct examination by Mr. Rouse: 


(. You reside in the city of New Orleans? 
A. Yes. 
Y. And you are a practicing lawyer in this city? 
A. Yes; | have been practicing about 28 or 29 years in New 
Orleans. I have heard the testimony of Mr. Grant, and I am of 
opinion that the services of the firm of Rouse & Grant are well 
worth the sum which they have charged—is reasonably worth that 
sum. I have prosecuted one or more of those cases and I have 
charged ten per cent. I dissolved my connection with the cases 
after the mandamus was issued, and I didn’t render any further 
service. My client took charge of the judgment [ obtained for 
him. | 
Q. You charged ten per cent. on the amount of the judgment 
and not upon the collections ? 
A. Yes; on the amount that I recovered, and it was paid without 
any hesitation. 


a 


ie 


tama 


tama 
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190 Cross-examination by Mr. Bayne: 


Q. Do you remember whether you had any of these seven 
per cent. bonds? 
A. No, sir. 
Kk. W. HUNTINGTON. 


Sworn to and subscribed before — this 9th February, A. D. 1883. 
A. WOOLFLEY, 


(omm iSSLOTMET 


Examination taken, reduced to writing by my stenographer by 
consent of said counsel, and by the said witness subscribed and sworn 
to after due reading of the foregoing, this 9th day of February, 1883, 
before me— : 
[h. s.] fk. A. WOOLFLEY, 
Clerk U.S. Circuit Court, Kastern District of Louisiana, 
at New Orleans, La., Commissioner. 


Counsel for complainants and for Reynes & Laborde read from 
the commission the following: 


N. W. Casey, of lawful age, being produced, sworn, and examined 
on behalf of Cavaroe & Son’s assigness and Frederic Dumont, de- 
poseth and saith : 

Direct examination by Mr. Bayne: 

®. You are the receiver of the New Orleans National Banking 
Association % 

A. Yes, sir; and have been since June 30, 1874. 

@. And have in vour possession the books and letter books of the 
New Orleans National Banking Association ? 

A. Yes, sir. 

Q. Will you please state whether or not I. Schuchardt & Sons or 

their trustee, Charles M. ry, has at any time made proof of 
191 = anyclaim against the New Orleans National Banking Asso- 
clation ; 1f so, what was that proof? 

A. Charles M. Fry, trustee of Schuchardt & Sons, has made proof 
of this claim for $195,315.63, based on an account I now furnish a 
copy of, marked “ Exhibit A,’ being an account in currency for 
$180,624.58 and in gold $14,691.05, coupled with the statement 
under the head of assets appearing upon said account as a part 
thereof. 

Q. No other proof has ever been made except the proof which is 
here furnished in this account? 

A. For Schuchardt & Sons? 

Q. Yes. : 

A. None other. 

Q. And it was made at the date at which that account purports to 
be made? 

A. The proof of the debt was finally allowed and certificate issued 
on the 8th of April, 1879. 
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(). Have you paid dividends to Fry, trustee of Schuchardt & Sons ” 


4 


A. Yes, sir; he has been paid sixty per cent. on the account of 


his claims, $195,315.68. 

(). Will there be a further dividend, do you think ? 

A. Yes, sir 

Q. Do you know anything about any rate of interest about the 
accounts between these parties ? 

A. No; | do not. 

(). Do you know about these protested drafts on A. Dutfoy, re- 
ferred to in this account, for 200,000 franes, 155,000 franes, and 
09,000 franes; do you know what those drafts were, how they were 
drawn, or by whom they were drawn ? 

A. I have a statement here that was made up by Mr. Blache for 
me; 1 will give you from that; he did it from the books of the bank; 
they were drafts of the New Orleans National Banking Association 
drawn on A. Dutfoy & Co., payable 29th February, 1873, amounting 

to 200000 tranes and not accepted ; 150.000 tranes pavable 
192 10th December, 1873. The draftsof the New Orleans National 

Banking Association on A. Dutfoy & Co. appear by the 
books of the bank as amounting to 400,000 franes. These were not 
accepted and appear to have been held by Schuchardt & Sons. 

These bills were not returned to the receiver of the bank when 
they were proved, but were retained by Schuchardt & Sons in the 
hope of receiving something from the other parties. The other part 
of their claims appears to be bank drafts on Honorat for 150,000 
franes. The dratts appearing In the aceount under date of Decem- 
ber 29th as protested drafts on Signouret Freres & Co., amounting 
to 250,000 franes, were also drafts drawn by the New Orleans Bank- 
ing Association on Signouret Ireres, and so also were the drafts on 
Hlonorat, described in the acco unt, amounting to 150,000 franes. 

The acceptance of the pra yf of a debt was finally made 1 
April, 1879; was it made here or in New York? 

A. It was made here — is, the proof was made; the affidavit 
was made by Mr. I*'ry in New York and remitted to me, and upon 
that issu d the certifieat 

This account seems first to have been made up in 1876; were 
there not various accounts—long negotiations with IFry—before his 
account was psi adjusted ? 

A. He sent me an account previously which was objected to and 
some other sat which prevented the settlement of it. 

The settlement was finally made in New York through coun- 
sel ? 

A. Yes, sir—that is, the agreement was made there and the cer- 
tificate was issued here. 

The certificate was issued on the 8th of April, 1879, and was 
for $195,515.63, as stated ? 

A. Yes, sir. 

(). Do your certificates bear interest or have you paid interest on 
nv ot your certificates ”? 

A. I have never paid any interest; payments are made on ac- 
count of the indebtedness simply. 
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195 Q. Do you know whether or not you have ever allowed 
claims for damages on any bills? 

A. Yes; I have allowed damages on foreign bills. 

(). For non-acceptance or non-payment or both ? 

A. Only one damage. 

(). Do you know what for ? 

A. I think for non-payment. I can’t say positively. I don’t re- 
member allowing damages for non-acceptanee. I have no recollec- 
tion of ever making allowance for hnon-acceptance of drafts. 

(). In the matter of Honorat you had some claims for the bank 
and received a dividend from Honorat of fifteen per cent., did you 
not ¢ 
A. Schuchardt collected that. It is credited in that account “A.” 
No cross-examination. 


N. W. CASEY. 
Sworn to and subscribed this 9th day of February, A. D. 1883. 
kr. A. WOOLFLEY, 


( om HiiSSLOTLCT. 


examination taken, reduced to writing by my stenographer by 
consent of said counsel, and by the said witness subscribed and 
sworn to after due reading of the foregoing, this 9th day of Feb- 
ruary, 1885, before me— 
FE. A. WOOLFLEY, 
Clerl; U/ S, (i cuit Court. Eastern District of Louisiana, 
at Ni vu Orleans. La. Commissioner. 


‘> 


Adjourned to Saturday, February 10, 1885. 


194 NEW YORK, 
City, County, and State, | — 


Charles M. Fry, being duly sworn, deposes and says that he is 
the trustee in bankruptcy of the late firm of Fred’k Schuchardt & 
Sons, of the city of New York, bankers; that from the examination 
of the affairs of said firm and to the best of deponent’s knowledge, 
information, and belief the balances of the aceounts annexed, 
amounting to $180,624.58 in currency and $14,691.05 in gold, are 
justly due from the late New Orleans National Banking Association 
to this deponent as such trustee over and above the offsets, discounts, 
and payments, and that deponent holds no collaterals thereto or 
securities therefor except such as are specified in the said account 
hereto annexed. 


(Signed) CHAS. M. FRY. 
Sworn to and subscribed before me, a notary public in said county, 
this twenty-fifth day of June, 18735. 
Witness my hand and seal the day and year above written. 
(Signed) HENRY L. SWIFT, 
Notary Puhlie ( No. 167), N. ¢ CO. 
[seEAL.] F. A. WOOLFLEY, 


Commissioner. 
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Assets. 


“« « “New Orleans city bonds. 
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New Orleans city bonds. 


A, WOOLFLEY, 


Cy OVNI ssioner. 
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197 sas. "Ping 


At the execution of a commission for the examination of witnesses 
wherein Frederick Dumont and others are complainants and Charles 
M. I*ry, tru ee 
-" was produ ed ; ind show! LO N W. Casey and by hin deposed 


} 


% yjyefore— 


: , 
unto at the time of his « Kutmination. 


[ SEAL. | i A. WOOLFLEY 
/ dP y / \ / aT, iy f ‘ourt. Kaste rn District Louisiana. 
at Vi if Orlean ’ La.. f OMMIUSSION = 
New leans, February 9th, 1883 
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Dec. 4. “ final dividend against P. Jayson’s dishon- 
ored acceptance CIUS 1D &, SGlsscwsuun 9203 70d 


SOO EEE OTT TELL 14.691 Oo 
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New York, 4th Dec., 1876. E. & O. E-. 
(Signed) CHAS. M. FRY, 
Trustee of Fred. Schuchardt d& Sons. 
r. A. WOOLFLEY, 


( om HLLSStOTLET 


199 Taking of depositions resumed pursuant to adjournment. 


NEW ORLEANS, SATURDAY, February 10th, 1883. 


Present: Thomas L. Bavne. [esq eounsel for complainants; J. we 
> 1 ¢ 1 ¢ “we 
Rouse. counsel for defendants. 


Judge W.W. Howe, of lawful age, being produced, sworn, and ex- 
amined for Cavaroe & Son’s assignee and Frederick Dumont, de- 
poseth and saith: 


Direct examination by Mr. BAYNI 


(). You are a member of the bar in Louisiana? 
A. Yes. 

Ke ) 

I. 


or how many years‘ 
ifteen or sixteen years. 


{ ) 


(. You have been on the supreme bench of Louisiana as one of 
the justices for several years ¢ 

A. Yes; for four years. 

(). What is the legal rate of interest in Louisiana? 

A. Five per cent. per annum in the absence of agreement. 

(). [t is established by an article of the civil code, is it not? 

A. Yes; article 2924 of the civil code provides that five per cent. 
is the legal interest on all sums which are the object of judicial de- 
mand; that parties may agree for a higher interest up to eight per 
cent., and that such agreement must be fixed in writing, and testi- 
monial proof of it is not admitted in any case. The legal rate of 
interest in the State is five per cent. per annum in the absence of an 
express contract to pay more. 

W. W. HOWE. 

Sworn to and subscribed before me this 10th day of February, A. 
D., 1883. 

fk. A. WOOLFLEY, 


( ommissioner. 


200 Examination taken, reduced to writing by my stenographer 
by consent of said counsel, and by the said witness subscribed 
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and sworn to after due reading of the foregoing, this 10th day of 
February, 1885, before me— 
E &! F. A. WOOLFLEY, 
Clerk U. S. Circuit Court, astern District of Louisiana, 
at Ne i Orleans, Ld. Commissioner. 


Adjourned to Thursday, February 15th, 1585. 


Taking of depositions resumed pursuant to adjournment. 


New Orveans, Tourspay, February 15, 1885. 

Present: Thomas L. Bayne, Esq., counsel for complainants; J. D. 
Rouse, counse! for defendants. 

Mr. Bayne, on behalf of complainants, offers in evidence copy of 
proof of debt bv A. Luria, cashier of the Louisiana National Bank 
of New Orleans, in the matter of C. Cavaroe & Son, bankrupts, at- 
tested by J. Ward Gurley, Jr., register in bankruptcy, marked Ex- 
hibit B by the commissioner and annexed; also copy of bond exe- 
cuted by the Louisiana National Bank of New Orleans in favor of 

I’, Laborde, and Kk. H. Reynes, assignee of @. Cavaroe & Son, 
Ward Gurley, Jr., register in bankruptcy, 

The 
taking of depositions under said commission is now here closed. 

New Orleans, February 15th, 1885. 

i. Bi) Fr. A. WOOLFLEY, 
Clerk [7 NS. (oreui ( ourt. eastern District ot Louisiana, 
at Ne if Orleans. Louisiana. (‘ommissvoner. 


201 attested by J. 
marked Exhibit C by the commissioner and annexed. 


Costs for executing the annexed commission, twenty-five dollars 
($25.00), paid by J. D. Rouse, Esq, counsel for Charles M. Fry, one 
of the defendants. 

New Orleans, February 22d, 1885. 


F. A. WOOLFLEY, 


Commissioner. 


202 Exuipir B. Offered in Evidence on Behalf of Complainants 
ebruary 15.1883. F. A. W oolfley, Commission, 


( y py. ) 


i Exchange for $10,000.00. New ORLEANS, October 1st, 1873. 
At sight of this first of exchange (second unpaid) pay te the 


order of Louisiana National Bank ten thousand dollars, value 
received, and charge to accouni— 
C. CAVAROC & SON. 


(Signed) 


To Messieurs F. Sehuchardt & Sons, New York. 


C. Cavaroc Paty 
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No. 23182 
Original 
(indorsed :) Pay the Third National Bank of New York or order. 
(Signed) A, Luria, eash. | 


At the execution of a commission for the examination of wit- 
nesses between the Louisiana National Bank of New Orleans, plain- 
tiff, and Frederick Schuchardt and others, def ndants, this paper 
» Cavaroe l’sq , Abraham 


writing was produced and shown to | 
them deposed 


Luria, l’sq., and Joseph H. ( dor |e sby, hesq and Was by 
unto at the LImMe ot thie ir examlnation before us, undersign¢ d. cCoMm- 
Wissioners. 


(Signed) 


C. CAVAROC. 
J. H. OGLESBY. 


FRED. D. , 
M. BE. LEVANDIAS, 


f OVLIIASSION¢ a 


203 PLAINTIFF’sS Exnipit “A.” 
(Copy.) 


UNITED STATES OF AMERICA, } 
State of Nn. ” York. ge. 


On the 6th day of October, 1875, at the request of the Third 
National Bank of the City of New York, I, Thomas Cowan, a notary 
public, duly admitted and sworn, dwelling in the city of New York, 
to Fk. Sehuchardt 

Place, New York 
citv, and demanded payment thereof, who refused to pay the same; 
answered, “ No funds.” 

Whereupon I, the said notary, at the request of aforesaid, did 


protest, and by these presents do publicly and solemnly protest, as 


did present the original draft hereunto annexed 
& Sons, at their place of business, 21 Exchange 


as agalnst 


well against the drawer and endorser of tie said draft 
all others whom it doth or may concern, for exchange, re-exchange, 
and ail costs, damages, and interest already incurred and to be here- 
Inafter incurred for want of payment of the same. 

This done and protested in the city of New York aforesaid this 
day and year aforesaid written. 

In testimonium veritatis. 
[Seal Thomas Cowan, Notary Public, New York. ] 
(Signed) - THOMAS COW AN, 


(Endorsed :) “ Filed on April 25. (Signe 1) J. Ware.” 
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test, and by these presents do publicly and solemnly protest, as well 

the drawer and endorsers of the said draft as against al] 

others whom it doth or may concern, for exchange, re-exchange, and 

all costs, damages, and interest already incurred and to be hereafter 

incurred for want of payment of the same 

Thus done and prot sted in the city of New York aforesaid the 
day and year first above written. 


(Signed THOMAS COWAN, 
Nota y P iy 
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First. That on the 19th day of December, A. D. 1882, there was 
due for principal and interest, as the balance of the account of Cav- 
aroe & Son with the firm of Frederick Schuchardt & Sons, the sum 
of $25,715.22. 

That 11) Arriving at that al 
mark of Defendants’ Exhibit B 
this report. 

Qbjections were made to the rate of Interest as shown 1n_ that 
schedule, but it appears from Mr. Leupp’s testimony (page 41, an- 
swer to question | ) that A per cent. was charged Ol) all haianes S 
| 


against Cavaroe & Son, al | in the absence of evidence to the econ- 


trary it must be presumed that this was by agreement of the parties, 
‘ : lca ; ; ; , ; , ; 
and that rate should govern during the time that 1t was permitted 


Second. | fing and report that on the 19th dav of December. A. 

le To} principal and interest. }) the balanee of 

the account of the National Bankine Association of New Orleans 
with the firm of Frederick Schuchardt & Sons, the sum of S184.875.90. 
uted, but, for the pur- 


’ 


| believe this sum to be accurately comp 
poses of this referenee. | have not considered it necessary to com- 


-) = i 
pute this account or strike a balance absolutely correct. 


— 


. ° } ? } } ? ? } . . 
H { : ,) } v ; Au? > Oe ) *, r) «) '\ \ ‘ 4 va’ ‘) 
sufiierent to know bdDevonad peradventure that Like DALralhnet Ol sald 


account is In excess of $100,000, Tlow much in excess to a penny 
eannot be material 
The statement of tlisct account is as follows: 
212 [t appears that the defendant proved in) bankruptey 
against this Ne \\ Orleans banking Association by the 
“ huehardts Oll- 
ISS3. Oetober 14. was - a ro ne 
1879, April 1S. reeeived YO Y dividend —_—- S97 657 S82 
ISSO, April 2, y o , V,7600 78 
— 107,425 60 
SSS? OS 
Interest on principal up to first dividend, 7 %-—- " (O,SG7 O90 
Interest Ol} ditferene aiter lst dividend LO January 
Ist, 1880, 7 % ee me arte | SO4 22 
Interest on difference from January Ist. LSSO, to 2d 
dividend. 6 &% . a ee a ee Sih ar ca meen 985 70 
Interest on this difference after 2d dividend to De- 
cember LOth, 1SS2. 6 peat tte eee eae earn 14.526 40 
Total amount due December 19th, 188? ~— S18S4.S75 90 


4h —— , peones a; ' —. : ; , 
There IS an apparent eon fliet Of Opinion between the respective 


} 7 . : ° ‘ ] ‘ . 
counsels as to the rate at whieh mnterest should be eomputed Ol) this 
: 
, } byf ] ye’ Lyi \ 1, + | ’ > PYryvPr.IVF ] 6) f “ ’ ; i 2a tas es +} 
bharevoteadhess, DU Vikether COomMpured a » per Cent. OF More Sats 


} 


i 
] ] } } } . , 
DAalance on the qdate named would be mn exeess of STOO.O00 
' at 
<en mnto cousideration the Col 


is : , : . ~ : : ] = ] - ] ' 
Lions of interest made at various times on the bonds et aged ius Se- 


> hers 
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curity, because I do not consider from the language of the decree 


and the opinion of the court that such payments have any place in 
that computation. 
lf understand the court as deciding that if there was due and 
from said banking association, after deducting the dividend 
f S100,000 that 


~ 
— 
— 


owing 


— 


pald bv t 


I 
} . . : } 
i i t 


} . Y . ’ i 
amount could be enforeed against the bonds deposited as security 
i * 
res*? ° . ,] . . } 
i, . ; P . ,  o a md . . 7 ¢ ~) 
Third. I find and report that on December 19th. 1882. 
i 
yy) , } i 2 } } . 
215 there was due on and enforeeable out of the bonds 1n ques- 
: | ' tai ay wi ? n ' | ; r*] | 
LIOTL Lilie SUTt1 Oo] ~ } 4 So Wille i eeene. brit > arrived Li as 
©..33 
LOlLiIOWS 
1 \ , fr 4] Y | } » 8. — ' ; ' 
In the matter of the New (Orieans banking Association 


SLOO.O00 OO 
In the matter of Cavaroe & Son ___- oe ss 290.415 22 


ry ‘ 1HOr PL »« 
OE ETE A ee : _—— S125 4/10 22 
(On ] } 7. } ] as 1i¢ } ‘ ] " 
ii Willen = mould a Jt reaitred as i i ‘he 
+ e » > . > 
\mountshown in Exhibit B. with interes 
to December 19th, 1SS2 ‘ . sz2oov0 45 


‘ i ] ) ‘> 
i ; , 
Amount (1U¢ = ‘ ‘ SLI.404 SO 
} , ’ 7 . . . ‘ ~ , 
. ‘ . ; 4 ea" ' i + i ° ; "I 
Cfounsel for defendant Iry insists that to the $100,000 there 
ryticd | 1c] } — ‘ ? + but ye , ¢ . i ] . + thyin! . ’ 1, | 
SMNouid be added Interest, DUI LIIIS) POSILION 1 GO TOL LOTR LenAaADIe, 
} | : ' - 

* + ’ i ’ + } , ,* + " 
for the reason that it would b ehniarging the contract of the par- 
t} S ? \ ] ry i ? > *) Bane: +} i? } | Pye)? ' hiel this 
Lit af} Vel MarVeLlV IMNCTeasiniy’ til bi@T) Of] lll DONUS, WrICil tf) 

*t 7 1 ‘ ~ (i) 6) } — ‘\F + ; +} - } 
PaPuies Wxee cil ’ ADU { nownereée Mmpears TPOth Lie eviagelict 
i 
? ] } 7 } 
ot ’ ¢ ¢ c , + | + e 
before me that the delay In setting up this matter was cause | by 
‘ ‘ t t { - +} | j : ‘ 1] —. ' 
ally act ol thie OWhers O11 tli DOnNaAGS mh aguestion if SCCUPILICS 
. A 
} . , . 
: } : ‘ : 
were at.all times in the possession and control of the party or estate 
| 
| , , ’ 
, 1 4 P vy + \ "vs" ; + | ‘ 4 j ' * Bava: 
Lo be protected, and it nowhers appears a he delay in settling 
i > 
} } } } ' } 
‘ ‘yy ? ¥ ‘ ’ , ’ ' 7 a’? ry 
aba adqdyusting the account 1n qu ion is due to anything done Ol 
+4 ) } ’ } ] | | | 
OMILLTEG LO bye ClO] bv thie owners of the ponds herein hy pother iL 
rr 1] eo 
. . _ : if , / y - . “sunreiae ty ; ' 
Phe ponds were originally pledged to proteet Senuchardt WY Sons to 
P o i 
t| xtent of SLOO.OO0. and until tl! final ttier [ ti tat 
if CAUCILG Vi @ai - ~ahnd ulleli wiic a cli SCULI ii 1} ()j Liat Sia Lt 
. ] ‘ ? Le os) tse ; = to ty ) 1f gee » ? ; i { t 
It) DAN KRPUPL Vy OF the Sald association it Cannot be derllnitelv ascel 
, ; , a ; : 
+ ' . . ee 2 y . . yt “ea F 4 ‘y ° > ] syve ry if ' 
balhnead how much ovel and avpove tie alvidenas Pala Wil be Gue 
ea ; . . ; ; 
‘ . : ue » v ‘ ) ’ ) ?} ar j ; t BEeearaate ’ 'r) 
he facts presented and the reasons urged are not sufficient, in 
‘ Y : . . ‘ " ' + ? " | . ’ " 
mV opln1d0n, to warrant a nnaineg that ntverest Upon tie amMoaou}»n# iQ] 
i ‘ 
} } } } } } } } 
which bne ponds were Picea sre rSnouid ve Vkmaed thereto 
-)7 f ' c? ] ‘ ; ~ + ; . 
214 Phere are several tiatters brough ut OV LillIs rererence 
a coh? ] +? ryt” } Tir f ,) ,fty ’ } thy? rt. *f ’ + | . 
which I deem it mv dutv to mention in this report for thi 
. . . | 


ray f. , ‘ ! r) ’ » } t ’ , | tycrt ‘ 1 eee 4 , ' 
MrormMation of Line court, evel Lnougn b alli NOt POU AE CU SOP LO UU FT 
‘ } : 

the decree. 


kK irst. there is now 1n Mdgment ai New Orleans in a suit 
.* 
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by defendant Fry a large amount of money representing interest on 
the bonds in ¢ 
Second. 1 


custodian of] 
| 
| 


I) 


ouch the oversict 
f 


_ 


the 


s inadvertence. or omission ol 
} ._ F , ’ } ' » | ; ~ 
ne sald ponds to demand tne payment oO] interest and 


< ii 


a) 


LO seasonab VY hstitute sults thereior a question IS pending nD the 
. . . " . . - y 
courts 1n Louisiana asto whether a lara amount 1s or 1s not barre d 
by the statute Of limitations, fhe amounts specified 


et ‘ ‘ PCC! in these LWO 
items are shown in Schedule D of defendant Fry’s supplemental ac- 
count 
Phird. According to the statement made by said Fry in Schedule 
i, another dividend Is K pect | from the estate ol sal | banking as- 
sociation. 
Veit: Dikeadeant Wev cleime « enenninaien tow bile eeeeions we 


] i . j > | } ;* ‘o> ji m 
specting these bonds, and also a counsel fee of &Z.VUUU It 
i 


, 


Keven if the court intended me to pass Upon these two questions, 
there is nothing before me respecting the first claim on which to 
base a finding other than the mere suggestion of the defendant 

There was no objection respecting the claim for $2,000 counsel 
iee on the @ nd that thi amount was ¢ KCeSS1V' Phe evidence 


{7 : j 5 ' 4 | , be } 
otfered as to the rensonablieness of that SUM Was Nol aisputea, 
: ae - 4 . es 2 oa , si cal . ! 4 i - 
nada LO Whi \ powell Unael the decree to 
. 4] ‘+ . i A ] 1] 3 . 
Pass upon th matter, woleh ovrection [ qaeetn well taken. 


i i i 
A 
a { | } (feral, atv ‘ } 
' i WiIch IS Presper PUlid \ SUDMILted 
2 ( =_— . { ; " sot} ms ‘ ; } } > 7 > - 
P15 ounsel for the parties in interest filed objections, hereto 
i - 
} ’ . * 
) : tf t > ' , ; 
annexed, to my draft report, which objections, upon careful 
i 1 { | 
{ ’ r) ' , . ' : , , : 
( msl1aere Pil I IVOCIIU ii ‘ 3 i Lie LOT rol? aS Ty) \ i ( (roll re 


JOHN A. SHIELDS, 
Ma ler, XC. 


ry. -, } 1] ] ’ . } } + " - 
Che defendant, Charles M. Fry, makes and files these his objec- 
9 ‘ ne: < | Lil i j - 
LIONS to the masters drait report 
i 


# Ile objects LO the second fnding of cf] ] report 
2. Ile objects to the third finding of said report in so far as it re- 
fuses interes 


j : j ’ \ ¥ ° ° . } } 
ton the $100,000 due, for which portion of the indebted- 
a ' \ _— = ee ) were - 
ness of the New Orleans Banking Association the bonds were held 


as security, and to his report in said finding that on the 19th day 
of December, 1882, there was only due, in the matter of the New 
Orleans banking Assoelation, S1LOO.00Q. 

3. He objects to the third tinding of the master in so far as it 
reads: “It nowhere appears from the evidence before me that the 
delay in settling up the matter was caused by any act of the 
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% } _ ie laa = oe 
Making balance of account against | 
; ‘ : é' : 
New Orleans Banking Association, se- 

. om | ] ' f 
eured by Sald Donnas, as a) Dee. 19. 
1882 


otal gross amount fo 
, ea 
as security DY defele 


as of Dee. 19, 1882 


%. 


1. [le requests the master to find, “ I" ported that thi said hry 
has proved by satis! ICLOPY evide nce that he has paid LO His counsel 
for sustaining his Jien on these bonds in this action the sum of 
S? OOO.” 

‘And I f er find and report that the same was a reasonable and 
proper phoma e. but whether or not the same should be allowed to 
him out of the proceeds in this suit I leave to the court to adjudge, 
reporting the facts as above.” 

S. Ile requests the mnastet to find, “ ] further report that the said 
defe} dant Fry has take nal lo e and proper ire of ead bonds. and. 
when requested by the ties Interested in ‘ same, instituted and 


} . ] . 4 4 , . : 

carried on sueceessfiul SUILS InN the state of Lousiana Ol the 

218 recovery OF ul ipald coupons; that he has received and care- 
ik the ls of such suits, in all of which he has 

i] kept Liat Proceeds Or SUC) SUlbS, Tl all OL WOICT We has 


been wat to great trouble and responsibility.” 
9. Ile requests the master to find, “ And I further find and report 
that the said bone - | ) ) , 
being found by him among the assets of I. Schuchardt & Sons, for 
whom at Was appointed tru 
nd I furthe 


came an Involuntary 


‘ , . \ 1 
"report that he thereby be- 
allee and trustee be said bonds.” 

PLATT & BOWERS, 
Af torneius for Defendant Fy 


U.S. Cireuit Court 
FREDERIC Dumont ef al. vs. CHARLES M. Fry. Trustee, ef al. 


The defendant, Charles M. ry, makes and files these his CXCep- 
tions to the maste final report : 
Ist. Ile excepts to the second finding of said report 
2d. He excepts to the third finding of said report in so far as it 
refuses interest on the $100,000 due. for which portion of the ins 
debtedness of the New Orleans National Banking Association 
219 =the bonds were held as security, and to his report in said find- 
Ing that on the 19th day of December, 1882, there was only 
due in the matter of the New Orleans National Banking Assocla- 
tion SLOO.000 


—" 


od. Ile excepts to the third finding of the master in so far as it 
reads, “It nowhere appears, from the evidence before me, that the 


[ae 


cy 
«> 


] 


RLES M. 


4 
44 


ET AL. VS. CH 


MONT 


DI 


IC 


, 
‘ 


, 7 


OLLOWS 


por 


: 


~and 


LOQ O00 


~ 


ain 


eeeten 


POSS @ 


«7 
— 


’ 


1] 
Olrow ~ 


is 


152 EDWARD H. REYNES, &¢., VS. FREDERIC DUMONT ET AL., &¢. 


lien on these bonds in this action, the sum of. 82.000. 

Sth. Ife excepts to the refusal of the master to report as follows, 
cS requested D\ him, VIZ: That the sald d fendant hry has taken 
all due and proper care of said bonds, and, when requested by the 
parties interested in the same, instituted and carried on successful 


sults in the State of Louisiana for the recovery of unpaid coupons ; 


| } , ] } } 
that he has received and earetully Kept the proceeds of such 
951 : : 1 | , Lal . | , _ b] ; 
22} Sults, 1 ail OF whien he has peen pul to great trouble and 
] s 
reSpOnsilop L1t\ 


1 7 | 
LS requested OV him, VIZ Phat the said bonds « ime into his hands 
lint: —e ; } aa | 1} y 1? ] } Ly ‘)? } t | ‘ t i 
biVOIUNtAPTLY Ol Tis Pp \ MOL) POUT DY Tithh AMON tie assets O 


I, Sehu hardt & Sons, for whom he was App inted trustee in bank- 
ruptcy. 
And that he thereby became an involuntary bailee and trustee of 
said bonds | 
PLATT & BOWERS, 


ntapitanao tnx } 
WNOLICLION Ii] leftendant "7 Y. 


re* ) . ’ | | ° s | | 
: } i¢ ’ » Seni ae ne 7 ik : > | . . ' 4 
The complainants except to the report of John A. Shields, Esq., 
a . ‘ 
4 7) 
special MIAStver, aS TOLOWS 
i 
} | cel - ] 
. (>) SO) TIPU } } ~ | ) | ; charo ~ Lor eh ns thy Silda bonds the 
- 7 { { j } J) tas fe eo )-) 
SA1d Sums of SLOOOOO BE yi) ie - 


t Lat i“ | ; i , si 
’ — 
cy? orm 1} 7 | t ' 7 x > r\? . ~ ' } t hy BB es 
{ il aii \ ++ iii ‘ i Se % WGP 1) a Mad it}] iié pur- 
» t } an | t ’ ] ? ' ' hy 
pose OF presel Yr The excel n »y the deeision of the court in that 
} 
recvara 
) 4 )] } 
} : ‘x 5 ; . ' , ' ‘ , Yr 
a } we ae, Li (oy hnteres a4 . > a0) i teh ( } pel 
5 
e pede) . 4 | j ' } 
Zak cent. upon . Wed bDV the proposer report tor 
i i 
’ ar 2a reves. Tr iy} >) ry) ?)} Bs ‘ nad ira? 1] lom ae ] (> 1) 
COLICOUIOIIS IPOTL COUPDO! MOneVs, ANG TFOM JUagGMeHNts UPol 
, ‘ i 
' 4 i | ; +] ‘i 23 1] 
’ : } ' curs i ‘ 
COUPON 1} leVs Tro LIthie pat the money Was Cotilected 


EDGAR A. HUTCHINS, 


j 4 j cae 
f (pili Than MATNIS solicitor. 


f 


port of Jolin A. Shields, filed herein, as follows: 
. } , ' . 
| l’o SU It) lt 1) Ol bis Fé Port ais ( narees avalhst thie said bonds the 
sald sums of S100,000 and $25.715.22. 
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NoTE.—This defendant does not except that the report is not in 
conformity with the decision. This exception is made for the pur- 
pose of preserving the exception to the decision of the court In t 
regard. 

2. ‘To the omission to allow interest at six and seven per cent. 
upon the credits allowed by the proposed report for collections from 
Coupon Moneys, and from judg@ments Upon COUpol ; 
the time that the money was collected, and at seven and six per 

cent. 
sad 3. Toso much of the r port as finds that on December 1D, 


~) } , ’ —. ntar » by] 17 7 | | na . 
ISS2. there was due on and enroreeabie out oF thie VOHnaS In 


is 20 "Pr “ —" , } _ ' 
question S2I.407.50 Or any other amount 
re , . ’ i ’ a 4 4 j ‘ . | 
i this defendant does not issel) to tine statement tonat on De- 
. ( -) } : ’ } i) ’ | i : ; | ] 
cember 19. 1882. there was due. fo1 principal and interes s the bDal- 
. _— - ] . } » = ' . \ 
ance of the account of the Nationa Banking \ssociatie Or New 
‘los 7 { Ie } | ; | } | : ; 
(Qrieans with the firm ol rederick Schuchardt & Sons, the sum ol 


This defendant does assent that the exact amount of that balance 
it is not hecessary LO compute, but he exc }ts to the computation of 
the referee on the ground that the computation should be made at 
five per cent. interest. 

0. This defendant excepts that the rights of the parties should be 
ascertained in conformity, with thes except 1) and t | at the ref- 
eree’s report should be reformed correspondingly 

Dated November 1, 1883 

MIA \ WV PARSONS 
Solicitors for Defendant PRewunes and Anothe 
2? The complainants and defendants, Laborde & Reynes, as- 
slonecs desiring that the o1 Minai account hile defendant 
I'ry, trustee, with their except s thereto be printed, the same are 
| 
added, with the first part of the master’s minutes heretofor nitted 


. ] \ - 4 { } } j ’ 
Schedule contalns fm aremetlhit Live ’ ‘ Pil Li [) Vee j ‘) \]- 
} V4 i ‘ j } ’ . } ‘ \ rT) ? 
chardt & Sons and the New Orleans Nat li Dank 
Sehedule B conta? P wad cf 4] 2 » BW Gahan 
OCHeduie > CONTAINS Aa statems f i te al j } y « j ijui- 
‘ P ) *. . 4 
ehardt c\ Sons and ( avaf&ror \ Sol 
} ' ‘ 4 \ 
Schedule C contains a statement of tl coupons on the New Or- 
] ’ 1] 4 ‘ $ _ + } 
leans bonds in suit now uncolle i, & pewretner il lagment, 
In sult. or what their conditio1 
. } } 4 ij hy 
Schedul: 1) contalns a statement oF otner 1 Lbers atrecting t . 
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22: SCHEDULE A 
1873 
Yi: 
: } , ‘ > 
Oct. 4 Claim against New Orleans Natl Banking 
? ’ . | } 
Assn, proved before its assignee and al- 
? ~*~ on ‘) = fet) 
owed sl OE ee EN We ee ee a ¥ sa STOOD STD ').)> 
6% interest to December Ist. 1873. 1 mo. 27 
(j “ ¥ : ie 7 _ 1 SOD yt) 
’ Cc) = = 4 
S19/.1741 138 
4 . ] 
( i il recy Zep Z Veyw Corie 1S @GILN COU- 
’ ? — <> e<¢ ' 
pons, a VDecember Ist, 1S¢o_-- 8,120 O00 
> ] } ! = mm oy , ‘ - ) 
Dalane lecemouer ist. 1613 sasenscauuwe S1SO.051 13 
+ as as -~ _ = « 
(> “% mteres { pil ie Ist [S74 ') TOS a )9.67] Neo 
+ ? | ‘ j | _ : ¢ ‘,;a 
salar June | IST4 ileal al S194,722 66 
June Ist. 1S74. eredit by 232 coupons .-_--_.’ S,1Z0 OO 
’ i ‘ — ( 
mlianee a June ist, 1IS/4_ Cttiiweaawn Chon. Go 
() nt t to May 2Ist, 1875, 11 mos. 20 
dd; : a Ne ee en LO.SS5 Ls 
7 | we x ° 
+) Lice \| : At: LOGO iain alk, a eal aa ale A aM. al S19, IS/ S | 
, . : | } 
Te lt q 2 P \ { } { pons, colleeted 
\ \1 { omy ~ 
In Wwew U s May 2Ist, 1S75, less 5 | 16 


) \ 1 »1 | ga . ( ()? 1 
LD: Lt} ‘ i i oa a [ LO 4 7 SIS). } 1] 
f \ , | 7% 4 | 
() \terect \} STH) id, : ‘ years it) 
7 f } +) 
ie a | , ™ — -_ 4 1? HS 
;? " 4 ] 4 | ) = | _ ‘ 
138) ( at A Sth Poves, Seen _ B2750.000 (9 
] = | ] ’ , | 
Credit \ 1S, rena paid by recelvel N 
> 1) ] hay 4 . 
{) \ i> a \ss n sis SCeee cee x e wd Od 4 S2 
’ } , ' , 7 «> — 
} in} : we ‘ ( 
Balanes (] \pi is i) | YiuP a ——a S156 14, ry 
i ‘ { - 1 
( Interest to April 2d, 1880, 11 mos., 14 
: — 
gave ow... ae alia ida al aE i.S05 SI 


Credit bv 5 lividend paid by receiver N 

QO. Nat'l Banking Asso’n on claim April 2d, 
a ISS) ; : zeal a a Q 765 78 
Balanee dui April 2d, 1SS0 _ era es ~ &154,153 00 

6% interest to Novembe1 ZIist, 1882, 2 years 
f months 19 days... ccke cerca RSH 
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226 Credit by 5% dividend paid by receiver N. 
O. Natl Banking Asso’n November 21st, 


1 ¢ _ - 

LSdoZ = a > « pees 5 (O09 49 
» } , ~% 7 } ‘ ~ 

= ; } .9 © ‘14 > OF 
Balance qaue Novem be} 2,486. ISS? a a | bo» .4 oot 
Bh ; : £2 ire 7 TOON ] a ay 
6% interest to December 19th.1882.28 days O,Y {OQ 


Less collected on New Orleans judgment in 
coupon suit as follows | 
ISS2, April : —  . —§POLOOO OV 
May : 
«June 12th 
—— |) ae 10,000 OO 
Dec. 12th __. os ee 5.000 OO 


16.000) OO 
i 


Less exchange -- ---- S162 50 
, > ] ‘ +) 7 i 
Counsel charges_- 2.310 00 
Qo ans 
mun Saree 

nin 62.528 50 
' 7 s | } r ,] “ o) . ‘ — 4 — — 
Balanes C1 Ul Decem bi r 9th. LSSZ. - ' SSo.00% 4 


> | by) ———- ITY ry] ' sé _ 


a @i.Gise 


Secured by 252 M. New Orleans « mas 
LS74 
Jan. 12. To balance as per account rendered $7,404 22 
— interest to Dee. 6th,1SS2. 8 years 10 mos 
DA davs ._..... - a eee ee ee — OU »4 
ISTO 
Keb. 9. To retainer and counsel fee in suit Louisiana 
Nat] Bank | Se] ich irdt &% Sons 7 Py) OO 
6 % interest to Dee. 6th. 1SS2. 7 vears 9 mos. 
2 Widens mntaliiian tie oe 117 38 
LS76. 
eb. 19. To taxable Costs and disbursem<¢ nts 
up to this date in action Louisiana 
Nat'l Bank vs. Sechuchardt.__.--_. $897 79 
Counsel fee for services therein-.----- 250 O00 
seeaabailaialtaiat 4; 19 
bY mnterest to Der ') LSS? ) years ~ mos 


17 days .-. are Fn ae ee ee 14] S4 


Nov. 27. To costs. disbursements. and counsel f 
action Louisiana Nat'l Bank vs. Schuchardt 144 20 
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1S75. 
Dec. 28. To judgment Louisiana Natl Bank suit, com- 
promised at ce a ie cll ad a ae elas Ea 9500 OO 
6 Y interest to Dee. 6. 1SS2. 3 vears 11 mos. 
24 a EE eee 2270 a0 
1S79 


Mar. 12. To counsel services on settling Louisiana Nat'l 
I iced: siti nea al bia uimias 


6 %Y interest to Dee. 19. 1882. 3 years mos. 


fe ee NE TTL Mee ee ek ee ») OF 
LSS? 
Dec. 19. Amount due.... ._-. ...-~.-...-~~-.- -- .--. 325.147 90 
CHAS. M. FRY, Trustee. 
228 SCHEDULE C., 


Coupons due June Ist an 1 Dece mbe T Ist, 1S75, are now 
$16,240 00 


In sult, amounting to ._- ~~. pines Cac er aia Sid Ses viesiticainice 
Coupons from June Ist, 1876, to June Is 1882, are in 
judgement. Cha neseuh of eins aie... 105,560 OO 


being the amount of the principal of the coupons. In- 
terest runs at 5 % on the face value of the coupons. 
Mandamus LO compel levying tax to pay coupons from 
June Ist, 1876, to Dee. Ist, 1881, inclusive, with inter- 
vig anna tape eran aanaagene sens AesemesinslbsTaasete titans 
‘Tax levy for Prine Ppa |. inte rest, and paar ee a m 
)f this there has been collected by the attorneys in New 


Orleans who sued on the coupons .----..------- wa dice Of 
ee ee eee ee ae levy or- 

atin sil Sachs sis abktes cain iaciebea eae inva. aan a. 
December, 1581, coupons in judgmentare ------------ 8,120 OO 
June, 1882, coupons in judgment are__-- .--- —- ston 6220 0 
December, 1882, coupons not sued and not in judgment 8,120 OO 


Cash remaining in hands of attorneys in New Orleans 


after deducting their charges, isis select sits ait siesta eat 4.660 o6 


CHAS. M. KRY, Trustee. 


229 SCHEDULE D. 


[t is expected that a further dividend of some small amount will 
be declared by the receiver of the New Orleans National Banking 


Association. 


CHAS. M. FRY, Trustee. 


SOUTHERN District oF New YORK, ss: 


seein hliiiteeadaeees dialectal that the pre- 
ceding accounts are correct to the best of his knowledge and belief ; 
that all moneys he has received on account of the matters therein 
referred to are therein credited and accounted for, and that neither 


> = 
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he nor anybody for his usé 
edge and belief, any moneys not therein credited 


CHAS. M. FRY 


Sworn to before ne this 2Oth dav QO} ey ‘ar m | er. ISS“ 
THOMAS F. KEATING, 
Notary Public. N. Y. Co 
250 ( omplar ,aaaini ) / ception 
| Ss. Cre L 4 1] 
IF REDERIC DuMont et al. against CHARLES M. Fry et al 

The complainants except as follows to the a unt of the defend 
ant, Charles M. Fry, as trustee, filed under the decree of Decembe1 
6, 1SS2: 

Kirst. To the charge in the account of the « m of $105,515.63 
against the New Orleans National Banki \ssoclat complain- 
ants IMsisting that no part thereof constitutes a Cl) DO! rciaim 
against said bonds; and, further, that ny part thereof constitutes 
such lien or claim the amount cannot exceed $100,000 

Second. To the appropriation by the defendant, C. M. Fry, as 
trustee, to his credit of the several amounts received bv him from 
said bonds and their coupons, complainants insisting that defend- 
ant Iry, as trustee, is not entitled to any part thereof, but that he is 
chargeable for the same, with interest 

Third. Totheappropriation by defendant I! s trustee, to his eredit 
of the whole amount of the seve! (i1\ has | I tne recelver ol 
the New Orleans National Banking Ass t101 pl nts insist- 
ng that if the defendant Irv. as trustee, has yr ¢ . on said 
bonds for S100.000 he is only entit | tosuch part of said dividends 

as 1s thi proportion of S1LO0,000 to the said S195 15.63 
20 | fourth. To the omiss vy th lef lant Fry is trustee, 
to credit interest on the seve mounts collected on New Or- 
leans judgments in coupon suits o redit the amoun s of thi 
time when they were eoll cle 

Fifth. To all charges for counsel charges, except as the saine shall 
be supported by compe Lent nproot 

Sixth. To the omission to credit in the account $10,500 and Uy 
wards, which the account shows oO bave been collected 1n excess ol 


] } . — A) . ._-oo 
n the hands of attornevs In .wNwew UVUrieans, 


the eash stated to remain 1 


the only explanation of which is an alleg d deduction for attorneys’ 
charges, Xe. 

Seventh. To each and every amount charged in Schedule B ot 
claim against C. Cavaroc & Son, complainants maintaining that no 
part thereof is secured by the said bonds 

le f Schedule A of the account » that if it 


highth. To the whole of Se! le acc nt, 
} } } 


be assumed that defendant Fry,as trustee, has a lien and claim upon 
the said bonds for $100,000, which complainants dispute, by this 

} } } } " 
account more than that amount is charged as due from the bonds 


18—174 
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even with the addition of interest, and complainants except to any 
charge for prea thereon. By the account it appears that defend- 
ant Fry, as trustee, has already received from coupons paid in 1575 

and S74. Mmiumnininlitiiiinaes: ee 


And on account of judgment. soit Se ee 1100 Ot 


so that he has On hand in cash a iat i i aa al al ree S1O2Z.1SS ya | 


If, as he asserts, the bonds are security for the last $100,000 of the 
indebtedness of the New Orleans National Banking Association, 
there Call be no interest chargeable Ol} that amount, and he has cl 

balanee on hand over that $100,000 of 32,188.27, besides in- 
932 terest on the respective sums since he received them, which 
Interest complainants insist he is chargeable with 

Ninth. And complainants further insist that any farther divi- 
dends from the estate of the New Orleans National Banking Asso- 
clation or of ©. Cavaroe & Son should be applied, with Interest, In 
reduction of ahhy legal claim of defendant ry, as trustee, against 
the said bonds so far as necessary and that be necessary, and that 
he should account for the residue and for future receipts from bonds 
and coupons and Judgments on coupons. 

EDGAR A. HUTCHINS, 


( ompl ts NSol’r. 


[rceptions oT Assignees of U Cavaroc a's Son. 
U. S. Cireuit Court. In quity. 


FREDERIC Dumont ef al. 
agarne 


CHiarLes M. Fry, Trustee, &c., et al. 


The defendant, EE. H. Reynes, as survivor of KE. H. Reynes, and 
Francois Laborde, as assignees of C. Cavaroe & Son, except as fol- 
lows to the account of the defendant, Charles M. Fry, as trustee in 
bankruptey of Schuchardt & Sons, under the decree of December 6, 

1882: | 
200 l. To the charge in the account of the claim of $195,815.63 | | 
igainst the New Orleans National Banking Association, this | 
defendant insisting that no part thereof constitutes a lien upon or | 
claim against the said bonds, and insisting further that if any part | 
constitutes such hen and claim the amount cannot exceed 8100.Q000. 
To the ap propriation by the defendant, Charles M. Try, as 
trustee, to his credit of the several amounts received by him from 
the said bonds and their coupons, this defendant insisting that the 
defendant, Charles M. Fry, as trustee, is not entitled to any part 
thereof, but that a is chargeable for the same and for all further 
recoveries, with interest. 
To the inesinnietiin by the defendant, Charles M. Fry, as 
trustee, to his credit of the whole amount of the several dividends 
paid by the receiver of the New Orleans National Banking Asso- 


“4 


—_— 


t es 
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elation, this defendant insisting that if the defendant, Charles M. 
ry, as trustee, has a lien or claim on the said bonds for $100,000 
he is only entitled to such part of the said dividends as is the pro- 
portion ee 

4. ‘To the omission by the defendant, Charles M. Fry, as trustee, 
to credit interest upon the several amounts collected on New Or- 
leans Judgments 1) coupon suits or to credit the amounts as of the 
time whe ‘h) the Vv were collee ‘ted. 
5. To all cha irges for counsel charges, except as the same shal 
be supporte id by competent proof. 

6. ‘To the omission to credit in the account $10,500 and upwards, 
which the aeeount shows to have been sollesed' in excess of the eas 

stated to remain in the hands of attorneys in New Orleans, 

254 =the only explanation of which ts an alleged deduction of at- 


we) 


— 
} 
i 
‘ 


i 


torneys charges, Xe. | 2 
i. ‘lo each and every amount charged 11} Schedule B of claim 
against Cavaroe & _— this defendant maintaining that no part 
thereof is sec ured by 1 the sald bonds. 
‘To the whole of Schedule A of the account. in that if it be as- 
ned th; he defendant. Charles M. Frv. ; ustee. had a lie 
sumed that the dadelendant, naries Wi. ry, as trustee, had a ilen 
and claim Upon the said bonds for $100,000, which this defendant 
disputes, by t 
from the bonds, even with the additions of interest. 
This defendant excepts to any charge for interest upon such 


‘thatif there isa hen upon the bonds 


’ 
ly} YOLK) ‘o tlh): r that : rit . »} aroed « . lue 
Lis ACCO Lit Pore : piLT) area amoutll iS 4 ped OU As { u¢ 


$100,000 In any event, claiming 
for the last $100,000 of the Sch uchardt claim no lability for interest 
can accrue until the claim matures. 

9. And this defendant excepts further that any future dividends 
from the estate of the New Orleans Banking Association or of C 
Cavaroe & Son should be applied, with interest, in reduction of any 
les oal claim of the defend lant. Charles M. I'ry, as trustee, against the 
said bonds so fur as necessary, and that he should account for the 
residue and for future receipts from bonds and coupons and judg- 
ments on coupons. 


‘> 


January 8, 1883. 


MAN & PARSONS, Alt’ys, &e. 


R45 ey MONT 0: RY. 


WALLACE, J.: 

Although the language used in the opinion in this case, 13 Fed. 
Rep., 423, 427, may justify the construction which the master placed 
upon it, that the bonds to the extent of S1O0,000 were pledged as 
security for the debt of the banking association, or that $100,000 of 
the bonds were thus pledged, it was not Inten¢ de " to decide that this 
was the exact amount of the pledge. 

The terms of the pledge were that the bonds then In possession Ol 
Mr. Schuchardt should bi hh se by them as security for any advance 
or overdraft which might ‘1 timately exist in the dealings of the 
parties to the extent of $100,000. [n effect the pledge is as though 
it were to secure $100,000 whenever that amount might be found to 
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‘ > , ~~ Tt ae ; } } : 
and the court having duly heard and considered the matters so 
raised on said exceptions— 


[t is ordered and adjudge d that the. port be confirmed as to the 
first finding, and the said report is referred back to the master for 
correction 1 other respects as here brreafte r provide d 

The second and third findings of said re} ort are sustained so far 
as they find that on the 9th of ey ecember, 1SS2, ther was due and 


; } . 
enforceable as principal against the bonds in question int 
. 7 7 : a : i ° : ‘ . . 
of the New Orleans National — Association $100,000; but it appear 
I . at At cs » 7% si 
vas 
Ing to the eourt that the master Was 1n error In refusing to 


a . ‘9 . o Of 
interest on the sald stim of SLOO.O0OO 


sO | ee : } ] ) al ‘ } } 11 

LOT t is ordered that the said report be corrected DV allowing 
interest there ae a a ro, pany 
Lid { 4 Mmereod bi Uill Lili 4 ii i y yaa ’ iog # 1d) rive 


: : 
Ist dav of January. LSSO. at the rate of seven per cent. per annum 


and irom that date to the time o! the final report at the rate ot six 


‘ 
,y* ‘> ¢ xe @ > s 
pel Celt, pel ahwiumM. 
‘ me , ; . : _ - } : ? ° . " , r — 
It is further ordered that the said second and Loird nWndings be 
yo . . 2 ae } 4 ] | } > F ’ . ; 5 
further corrected in so far as Lneyvy Charged th sald defendant Fry 


| 


ain wohk } } } ’ ; "s j Li a4 ? i ‘ ’ 
With) amount shown 1h exhibit Dm, With terest to Decem be r 


()+ } | ¢> +.) “v¢ it) ] : 4 ] » " 
4 LT), SS2, &LZO OI. U, tt) So SA ii L) i? O] OT j Liat Li DaV- 
i i 
TTS >] ‘ ’ >ryty , >) 4 pe) 7 4 } ’ ; , : 
Melt Of coupons amounting to S24,5004 (VU mad to Fk. Sehuehardt 
Y Sons bef “oo tl ry fi titer } nid | =o ] . 4 | . } «7 } ] 
W } ejore thelr taliure SHNoOuUITd Nave peelh LHUen and tnere credited 

’ ’ ° ’ ’ ’ ' 
‘ ‘ze ' ? | ’ 7 
on aceount of the indebtedness for which they « med to hold the 
nde ae en!) -_ laf el 1 : 
bonds as collateral. and that. instead of the said Fry being charged 
— — 


with interest thereon at the rate thesame has earned while deposited 


? | , H . + . 
, he . ' ys ried | , | | . 1] 
I the trust company, he should have veeh charged at Tuli statutory 
| " — : . 
reipPeae , if OVO) YY  f 7 wn th ‘ ‘7 + } ' 
Pci tl to Wit, si Ven) pel Cenyeu.. (FO bile Gat O] Pav) i » LEV ist da’ 
. | ‘ 
of May, 1880, and six per cent. thereafte) 
) } ’ , 
} t } . : ; 
[t is furt wer ordered ana aad aged that | iStEC] I) Crrol i} 
. ? } } 1 
: : 7 sé ; y I 
his finding and report that through the oversight, ina tence. O1 
(>1}) SS1O)} () mat 1? tr] , f ¢] } —— 4 j : , } 4 — r 
V/s i i‘ i 1 i . Act Ae il (i it ~. | ASse | Pe / i I Ai i ft { mAV Ie 
of 1nteres 1rh¢ t 4 *. ' ' } t f 17 | } i i 
Abii b aliti LU ( Pek OE tivi “ Lo SU > 4 iwc i Is peha- 
4 : ‘ , : ’ . 
240 mein the COUTLS O Dou sana astowhethel Mary i] INLIS OI 
» } 
is not barred by the statut | nitatiol VIC uns al 
7 \ ’ ’ he | ] ] j > + 4 + ) 
SNOW ih . ied ule |) ie sup nel Ltt I Lf (if 
’ ’ 4 ’ { ? } 
‘ . : 
fendant Fry, and in so far as he reports that t said defendant Fry 
} 
owed any duty in the matter or was | nad to have taken a Ste] 
} ‘ 4 j t ° 
ry TY : , - 4 4 
LNs ( urt being ] Liye Cry)! > a if aL a not vié ic ; ! ry pitti} ° 
] r . . , ; 4] ' { y 4 . . 
Live coupons ro pnpecome ou iwed i tha is anppehed “uel as 
} f i t | 
le Q1a not omit to perform al act Ie Lire bit OV thie rte 


lot t sy % ] ] i ' *? ‘ 
( ILV LU) pra) | it Pred gye ()] icittv é CAT } ) ¢ 4 I . ! 1) } rive 
} 1) t . | rt , " 
hnding of said report in that regard 1s overruled, and the master Is 
. | , , 
directed to report against such Charge 
if = fy t} ae wat — Be et } 4] +} yy ee es 
] uri ta ordered ra | ne All AChe-OU bil ijt i' ‘ Aci tl ry IS hot 
, } } . ° : } 
entitied to anv commission tor nis serviees respecting these bonds 
. i — : i 
nor to a counsel fee for Malhtalning fis lien thereo 
? " . } , 4 | + | ‘ } 
It is further ordered that the said master’s report Is wrong and 
, ’ , } , a 
should-be overruled and the exceptions sustained 1n so fal Ss it re- 
| 
ryoart | that ¢] , | 1444) levy | — . i 
‘a roe that there was, on the iJvth day ol Decembet LSSzZ vidi (1uUe 
] c 1] ’ } } 7 
‘) >?) ary igs ¢ ‘? ‘ 7 . i +) . » + . . ~ df > 
and entorceabie agalnust the bonds 1h sull the SUM OI S2d,4014.50 


142) EDWARD H. REYNES, &¢., VS. FREDERIC DUMONT ET AL., &C 


And it is further and finally ordered that the report be recom- 


mitted tO the master for correction. in aecordance with) this order, 
and that he do. after having so corrected the said report, restate the 
report agvall 
enforceable against and 
principal and interest 
Visions of the ] 


suid account and 1 to this court the amount due and 


LO ve paid out of these bonds for 
n accordance with the terms and 


24] 


judgment made in this action on the 6th 
of December, in the year eighteen hundred and eighty-two. 
WM. J. WALLACE. 
SIRS: Please take notice that the order of which the foregoing 
a COpPyV will be pore sented LO Mr Justice Wallace, at the ecourt-room, 
1 the post-office building, mn the city of New York. On the 1th 
day of December, L380. at ll a.m. for settlement and slonature. 
Yours, X¢., PLATT & BOWERS, 
Sol’rs — Def’t Fry, Trustee. 


pro- 


i] 
Gay 


| , 
iS 


we 


New York, December 19. 
To Is. A. Hutehins. 
sol’rs — def’ts Laborde 


ISSS5 
isq., compl'ts’ solr; Man & Parsons, Esq’s 
PW ano. 

(ISndorsed:) U. S. eireuit court. S. D. of New York. 
Dumont & al. ag’st Char! 


harles M. Fry. 
W al. (Order O] t ] 


ere derie 
mpl’ 
. hearing of 


with lraneols Laborde 


exceptions to master’s report recommit- 
ting report to master for correction & notice of settlement. Platt 
& Bowers, sol’'rs for def’t Fry, trustee. Due service of within order 
and notice of settlement is hereb 


Man & Parsons. [) 
CGiriffith, elerk. 


> 


admitted, N. Y.. Dee. 17. 1885. 
Filed Dee. 21, 1888. 


e1reuit eourt. 


Timothy 
924A? (C‘ireuit Court of thi 


. United States for the Southern Distriet 
of New York. 


fREDERIC DUMONT et al. ag’st CHARLES M. Fry, Trustee, et al. 


To the judges of the circuit court of the United States for the south- 
ern district of New York: 
By the order of the court made and entered herein on the twenty- 
first day of December, eighteen hundred and eighty-three, this cause 
was recommitted to me as 


master to restate the account in aeccord- 
anee with the instruetions contained therein. 


[ have made the computation upon the accounts originally filed 
by the defendant in accordance with those instructions, and I now 
report as follows : 


I irst. 


The first finding of the previous report, wherein it was reported 
that on the nineteenth day of December, eighteen hundred and 
eighty-two, there was due as principal and interest as the balance of 
the account of Cavaroe & Son with the firm of frederick Sehucnardt 

& Sons the sum of twenty-five thousand seven hundred and 
245 fifteen {yy dollars, has been corfirmed by the court. 
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ser ond. 


. 7 . ’ 
I find and report that on the nineteenth day of December, « Ivli- 
teen hundred and eighty-two, there was due and enforceable out of 


the bonds in question the sum of seventy-nine thousand eight hun- 
dred and thirty-four 7°,2; dollars. 


Such account stated in accordance with the order of December 
21st, 18835, is as follows: 


1874. 


Jan. 12. Amount enforceable in the matter of the New 


Orleans National Banking Association - 100,000 00 
Interest thereon at 7% to Jan. Ist, 
Ee | 
Interest from Jan. 1,’80, to Dee. 19, 
Ee eee ee 17,500 OO 
” wntenn YY 5HSG 10 


In the matter of Cavaroc 2. i bana 25.715 Zz 


On which there should be eredit d as foll WS : 


__-. a ] — ] - 
Peceived by Pay, rhardt—achediuile ¢ 


IS75. 
Dee. 1. Coupnons...--.-. otal ; SS 1?0 
Interest, 6% & 7%. to 
Dee. 19, 82 me 1903 12 
—_——a—— 5 O25 12 
1874 
June 1. OO ee 8.120 
Interest. 6% & 7%. to 
tO ee. L618 93 
inne BP some oie 
1S/o. 
May ya Coupons... a a S.O904 70 
Interest. 6% & 7%. to 
244 Dee. ae $055 64 
— —<—<—<— 12 145 34 
Net amount received by defendant 
hry as per Schedule Do ______- O7.o068 9] 
ee 
19.834 O02 


Third. 
} 


I further report that the dividends collected by the said Fry from 
the recelver of the New Orleans National Banking \ssociation up 
to December nineteenth, eighteen hundred and eighty-two, were In- 
sufficient to pay, with interest, that portion of the indebtedness of the 
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New Orle = National Banking Association which was on the 
twelfth day of January, eighteen hundred and seventy-four, in ex- 
cess of the one hundred thousand dollars secured by these bonds. 


As directed in the order of December twenty-first, eighteen hun- 
dred and eighty-three, | find and report that defendant F ry was not 
bound to take any steps toward demanding the payment of interest 
upon sald bonds as it matured or to enter sult thereon in Case of 
non-payment, and is not hable for permitting any of the interest 
COUPONS tO become outlawed if such has happened. 

All of which is respectfully submitted. 

Counsel for the parties in interest filed objections hereto annexed 

LO my pring pers, which object ONS, wo eareful considera- 
240 tion, | overrule, and sign the foregoll gas my final report. 
leb’y Ost. 1SS4. 


JOHN A. SHIELDS, Master, ve. 


(endorsed :) U.S. ecireuit court. southern district of New York. 
Ire deric Du imont et al. ag’st Charle ~ M. rry, trustee, ef al. Mast rs 
report. 


246 [.. S. Cireuit Court 


, 


FreDERIC Dumont ef al. vs. CHARLES M. Fry et al. 


ml rr i 7 — 
Phe complainants Object as IOlILOWS : 


: They renew all exceptions heretofore taken by them. 

They except to the decision of the court that the master was 
in error in refusing to allow interest on the said one hundred thou- 
sand dollars. 

They except to the decision of the court that the principal sum 
of one hundred thousand dollars was or is due or enforceable against 
the bonds. 

t They CA Ce pi to the decision of the court 1n so far as it does not 


hold the « lefe ndant ery linble ior nis omission come ny 7 6a! the CO! pons 
which have become b; ‘red | the statul f limits tions. 
247 New York, Feb. Sth. 1884." 


EDGAR A. HUTCHINS, | 


Compl ts’ Nol’r. 


Le ypage so U.S. cireuit court. In equity. Frederick Dumont 
& al. vs. Chi: sM. Fry & al. Complainants’ objeetions. Edgar A. 
“ ; “V9 ~~ ’ 1} Y Y ," . >. ae 2 
Hutchins, nat ts’ sol’r, 56 Wall St., New York city. Filed Feb’y 


1? 1SS4. 
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l’yxceptions to master’s final report. Man & Parsons, att’ys — cdef’t, 
vy 


Ik. H. Reynes, &e.. 56 Walt St, N.Y. U.S. circuit court. Filed 
Keb. 6, 1884. Timothy Griffith, clerk. 
202 U.S. Cireuit Court 


if REDERICK Dumont ef al. 


CHARLES MM. ry. Trustee. Xe., ef al. 


Ju nA — a; Pe 
ahd COT n pl alnants execs ‘ee as IOLIOWS. 


. i | . ty | : ’ | 4 } 
ley renew all exceptions heretotore taken by. them. 


. q } ] ‘ 
to the decision of the court that the master was 1n 


ee 
— 


Vy except 
« i 


. i is ; “8 pee Pee es a iia 
error in refusing LO allow Interest on the said one Nunaread thousand 
— 
CGOla Ts. 
ne Be 4] } -. c ee er . } is , y 
e), hey except to the deelsion QO} the court that Lhe prineimpal Sum 


} 


. ; a et a al ' ae } ere ; cca 
of one hundred thousand dollars was or 1s due or enforceable agalnst 


the bonds. 


l. They except to the decision of the court in so far as 1t does not 
hold the dete ndant Iiry liable for his omission to collect the Cou- 
pons which have become barred by the statut Pa en 

_ , s . . . . , 

hey except to the master’s report so far AS 1 t holds that on 


December 19th, Iss? the re Was due and en forceabl e out ol the bonds 
$79,884.02. They insist that no amount is due or enforceable out of 
the bonds. 
They except and insist that they should be credited 
200 the one hur dred thousand dollars ecg of all amoun 
ceived by the Messrs. Schuchardt or the defendant Fry, 
Zi They except LO the fourth finding of the master 
New York, Feb. 26th, 1884. 
EDGAR A. HUTCHINS, 


( ompl ts’ Sol’) 


(endorsed :) U.S. cireuit court. In equity. lrederick Dumont & 
al. vs. Charles M. Fry & al. Complainants’ exceptions. Edgar A. 
Hutchins, comp ig solr, 56 Wall St., New York city. U.S. cireuit 
court. Filed Feb. 25, 1884. Timothy Griffith, clerk. 


204 Ata stated term of the circuit court of the United States 

of America for the ema ‘n district of New York, in the 
second ¢1 ‘ireuit, held at the U ited States cou ages the city of 
New York, on Wednesday, he fifth day of Ma in the year of 


our Lord one thousand eight hundred and dateneetonae 
Present: The Honorable William J. Wallace, circuit judge. 


I'REDERIC Dumont e¢ al. 


against 
CHARLES M. Fry, Trustee in Bankruptey of Schuchardt & Sons, 
Revnes, Assignees of Charles (lav- 
e Louisian ra | National Bank of New 


>" 


? 
I'raneols Laborde. and I. H 
aroe & Son, Bankrupts; TI 
Orleans, and N. W. Casey, Receiver of the New Orleans National 
Banking Association. 


This action baving been brought on for hearing on exceptions to 
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the master’s report, to whom it was referred by the interlocutory 
decree heretofore made in this action LO take and state an account 


of what might pera: the date of such inter! locutory decree for 
principal and interest as the balance of the account of Cav- 
O55 aroe & Son with the firm of Frederick Schuchart & Sons, 


and also tO take and State an aceount of what might be due 

at the date of said interlocutory decree for principal and interest as 

the balance of the account of the National Banking Association of 
New Orleans with the said firm of Schuchardt & Sons: 

Ncw, on hearing Mr. — M. Bowers on behalf of the defendant, 


‘harles M. Fry, as trustee 1 bankrupt ‘vy for F. Schuchardt & Sons; 
Mr. Edgar A. Hu eh ‘oie tain complainants and Mr. John E. Par- 
sons for thi iehesdied, i. 1 Garecaceameien f Charles 


Cavaroe & Son, bankrupts— 

It is adjudged and decreed that the said Charles M. Fry, trustee 
as aforesaid, holds the 232 bonds of the city of New Orleans, which 
are the subject-matter of this action, each of which is for one thou- 


sand dollars. with the Interest COUpPONns hereto attached, under the 


wat ti 1: 1} — 
POliowlhne len and hvpothecation, name 


_ 


first. For the payment to the said Charles M. Fry 
trustee as aforesaid, of the balance due from the firm 
of Cavaroe & Son to the firm of Frederick Schuchardt 
& Sons, which amounts, with interest computed to 
the 19th day of December, 1882, to the sum of. _- $25,715 22 
Second. For the payne nt to the said Charles M. I'ry 
trustee as aforesaid, of the unsecured and uncovered 
balance of the account of thi Ne W ()rleans 
256 National Banking Association with Frederick 
Schuchardt & iat ie tine extent of $100,000, 
with interest to the 19th day of December, 1882, 


WHRICD GIOUNIS We ci oi id dain cctidcdnnmemenneeen 159,586 10 


Amsentineg 10 00 WO ocamendtinnentcnun eens $185,301 02 

Which is the amount for which the said Fry is en- 

titled to assert and enforee his lien in this action, 

with interest thereon from the said 19th day of De- 

cember, 1882. 
It is further ordered, adjudged, and decreed that the 

firm of Frederick Schuchardt & Sons received prior 

to the time of their bankruptcy the following pay- 

ments on account of the COUPOns attached LO sald 


bonds. namely: 


I a S8.120 00 
IS74. June 1] Pe Te ee eS Pee 8120 00 
LS75. May ] o Seago IT ce nae S094 70 
fn) terest Dec ‘) 1SS? a ee eee 13.075 (‘3 
: 27 O1N 2 
Amounting in all to ----------------------- $37,910 39 


Which, it is adjudged, is chargeable against and to 
be deducted from the amount of the aforesaid lien, 


ed 


have 


} } 
al . zz \+o.r 7 | ’ 
OnS and 1nterest allowed 
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and thirty-four ;2, dollars, with interest at six per cent. from the 


. . A . . . . 
hineteenth day of December, « lo hite en hundred and pred: Mase on 
one hundred and forty-seven thousand three hundred and 
959 1] 
J 


ninety 2. dollars, and that he also deduct his fees and ex- 
penses for such sale, and that he do in the next place, out of 
said proceeds, pay to Platt & Bowers, the attorneys for the defend- 
ant Fry, for their costs and disbursements in this action, the sum of 
$878.98, at which sum such costs and disbursements are hereb 
adjusted. 


And 1} 


is further ordered, adjudged, and decreed that the said de- 
fendant ) 


: eee | | 
rustee as aforesaid, do, for the purpose of enabling the 


——— o> 
. 

— 

a 


I 
, ._ F . ’  }. , . , , » | : . 
master to make the aftoresald saie, deliver unto the sald master, at 


A ? . } | 1 Pe | 
the time and piace ol sale, such number oI sald bonds as the said 
master may sell. 
a ee Pe ae ee > Po , oe. ] ._-. ay ] 
if IS furthe ordered, adjudged, and decreed that the said ( harles 
} 


~ 4 . “ . 4 ‘ * 
M. Fry do deliver and pav the | said bonds and any 
moneys that may have coms into his hands, less his necessary ex- 


» 29 1] ] } ; , | 
penses In collecting the same, as the proceeds of coupons on sald 
ha Sl is hii . 1} el 
bonds or interest on such proceeds >; and aisSo ail de tached shana 

’ 
I , 1 } } } ? | la , ? ,y +? ’ th) ) %») fit 
] atti \ anda alii Cialins all pudyY pI LIS VI ‘ ipeUTIS clit Lie Pi iit 
A 
: , ] 1] { _ : | 
of all proceedings for the collection of coupon moneys and all 
" . . a | , . | ’ —- ’ % ’ 

’ >| ry ‘ ) i | oof ‘ sy se i 4 oe «} 

moneys which have been coliected by the sald Charities NI. | ry and 


} . } 
have not — ae a accoul 


{ f Le daf ' } ‘ee I, ' 
Parsons, the attornevs for the defendan ceynes, surviving 
. { ’ y i 
. ; es ; ’ 
assignee of Charities Cavaroe and | Upol Live molt recelpt OF Sale 
‘ ; 

; .° ' ; . , . . 
<) . . . + . ‘ ? . > } . 4 »? ™ 
attorneys, who are to divide the same between those parties in the 

. ; ’ 
. ot y 4 , 4 , ‘ ¢3 OP : f 7 ‘ +} I« ‘ 
proportion of seventy-four per cent. to the compiainants 
‘ i I 
Es() P ] ‘ sit¢cr _ > ri 91% ‘ 4} . } j _ - — } TY] I - ' 
but * J aha LWeltV-SI]X pel COLI. Ul? Liit CAC ICLTIUaTit 4 : : LheVIeS aS 
‘ ? ‘ 
SUTrVIVI)D) } aos Hee ‘ ( 1) ries ( «ci l { eene ~ iT) pursual ('t 
; ; } ] ‘ ? ; t 
Oi a stipulation between those parties signed Dy\ nell Pespecrui ve’ 
S tf ’ ‘) 7 | i | ' } ? thy hy) r t } " | ’ lo t | ’ } rT) t } 
ALLU le@Vvs chill Llift é crn Witil tJ ti ‘ ‘ Maiti 8 lw | a iit ry iiaAsS Litt i- 
“y ‘ } } ‘* 
f , e\} ‘ ‘ * 
Ing to do with such applica Ol Salad % orneys 
? _ , ? 
+ e+ iy . i ? t { , 
{nd It is Jurther ordaderea ppt are | ecreed that the mMastel 
7 | 7 } 
I > > > , 
do dispost or any | nce arising rom Ce artoresalda sais VY paving 
, j . ? , 
the sane OVE! LO rif i > ld] | yr] t : I ‘ \ f tip y | Ati ts ale 
' ,% ’ } ‘ ? 
Ie HH] Re Ves as Si] VIVIINY * +7 ‘ ‘ i i] ‘ Lay Par Liidi >] I} i() 
} | ’ | ¥ ’ } 4] 
} ? ’ } ’ ’ ’ ) 
e aisposed of DV sald attorneys ~ relnh pro ied, concerning tiie 
+ ’ } } } } 

‘ ; + } | 

funds adjudged to be paid them by the said FI) 
} i ; 
, , 
. ; ‘ +} awn ¢ 

And it is further ordered that anv of the parties to this action may 

} { f 4] bias | { + | | 

; 7 + } cy ’ ’ ’ ’ 
appry LO this court Oli tile IOOouI! >a i pis aecret st) lil ner directions 
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WALLACE 


lace. 


New York, March 5th, 1884 


EDGAR A. HUTCHINS, 


Lod EDWARD H. REYNES, &¢C., VS. FREDERIC DUMONT ET AL., &C. 


(Iendorsed :) U.S. circuit court, second circuit, southern district of 
New York. Frederick Dumont et al. against Charles M. Fry, trustee 


= 


in bankruptey of Schuchardt & Sons ef al. Decree. Platt & Bow- 
ers, solicitors for def’t. Charles M. Fry, trustee. U.S. cireuit court. 
] 
| 


Kiled Mar. 10,1884.) Timothy Griffith, clerk. 


yAay Circuit Court of the United States for the Southern District 


New York. 


hr REDERICK DuMont ef al. 


aq st 


CHoarbLes M. Fry, Trustee, & Impl eaded with Francois LABORDE 


WY al. 


The defendant. Charl Ss \l ry, excepts LO the refusal of the court 


+ 


and master to allow him commissions for his services Ih Caring for 


the bonds in suit and collecting by legal proceedings the coupons 
due thereon | 

Also the refusal of the court to allow him the charges of his 
counsel for sustaining and defending his lien on said bonds. 

Aiso to thr ruling of the eourt and of the master charging 
against his lien on said bonds the amount of the coupons eolleected 
by Sehuchardt & Sons before the bankruptey, with interest at 7 per 
cent. thereon to January 1, ISSO, and thereafter at six per cent. 

PLATT & BOW ERS 
Nolicitors for Deft. Charles M. Fy Trustee. &e. 


(}endorsed ‘) Cireuit eourt of the United States for the southern 
district of New York l'rederie Dumont «& al. ag’st Charles 

262 M. Irv, trustee, &e., Impl’d with Francois Laborde & al. Ex- 
ceptions of def’t, Charles M. Fry, trustee, &e. Platt & Bower, 

sol’rs for def’t Fry. tr.. ke... od Wom. st.. N. X. U.S. elreuit court. 


Kiled Apr. i, 18384 Timothy Gariflith, clerk. 
263 U.S. Cireuit Court, Southern District of New York. 


KREDERIC Dumont, Plaintitf. 


CHoaRLES M. Fry, Trustee, &e., and Others, Defendants. 
To the cirel iit court of the lL nited states for Lone southern district of 


New York 


[, John A. Shields, the master appointed by the final decree herein 
to sell the two hundred and thirty-two bonds of the city of New 
Orleans which were the subject-matter of the action or so much 
thereof as any be : cessary to pay the lien adjudged by said de- 
cree In favor of the defendant Fry as trustee, do report that I caused 
e to ~ “ivastio d in two daily bien published in the city 
of New York twice in each week for three weeks before the sale, and 
that on the fifth day Ol April, ISS4, at the Merchants’ exchange 
sules-room, in the city of New York, I sold (92) ninety-two of said 


SAIld Sa 


a 
« tt 
ry 


FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, &€. 15] 


bonds, which realized an amount sufficient to pay the aforesaid lien 
of said Fry, with his costs, as adjusted in this action by the final 
judgment and the expenses of the sale. 
264 I do further report that due notice of the sale was civen 
to all parties .to this action and the sale was further adver- 
tised 1n several of the New York daily papers and two newspapers 
published in the city of New Orleans and the notices sent to every 
P. O. box in the pre neral post othice at the city of New York, and at 
the time and place of sale the proposed terms thereof were sub- 
mitted to al] parties and amended at the suggestion of the com- 
plainant and the defendant Re \ hes, AS SUrvi\ Ine ASSIG eC. XC. 
I sold ninety-two of the bonds, that number realizing an amount 


om, ee 


sutheient to pay the lien of the deft ndant l'ry, his costs and the CX- 


penhses of the sale. 
Schedule at ey hereto annexed. contains a statement of the Saie 
Schedule “ Bb.” hereto annexed, contains a statement of the pay- 
ments made by me out of said funds. | 
haro coakt x 
[ > large mysell as foltlows— 


] i 1. 66 A 9 ete = 
Proceeds sale, as per hal il S95 .045 
he . . } . , ] é6 ** a PY ~ « 
[ eredit myself with Sehedule “ B”’_ ____- 92 S86 53 
: | po as 
Leaving balance in my hands of -_...---------- $2,108 47 
. 1 * . — ; . , ; , Da . 
subrect to the allowance olf my fees as the same may be fixed by 


e 


the court. 
Dated New York, April 25th, 1884. 
JOHN A. SHIELDS, Master, &c. 


265 SCHEDULE “A.” 
Sold to— 

J. L. Brownell and Co.....----- $10,000 103}..--.----. $10,525 
1O000 108 ceee eee we LO.500 
10.000 1081. .-----. 10.325 

? 
LOO000 1083. ~~. Lee LO.325 
LOO000 O81. LO.525 

? | 
$50.000 851.600 
John R. Manning.---..-..-.---- 10,000 103}--------- 10,320 
tik) {ae CL 2? 10,525 
10,000 1038}_--..---. 10,529 
2000 1044....----. 2 OSS 
S52. 000 855.060 
J. H. Kratzenkern____-_--__-.__-. 2000 105! 2,065 2,065 
Aaren and Rbheinstein..---- --- . $8,000 104__----8,020 8,520 


S9? OOO S95.0905 


Dated New York, April 25, 1884. 
JOHN A. SHIELDS, Master, &c. 


1o2)34« EDWARD H. REYNES, &¢.. VS. FREDERIC Dt 


MONT ET AL., &C. 


18S4. 


April 9. Paid Henry Meigs, Jr. for circulars, voucher1_. $65 00 
: John eB Smyth. auctioneer’s fees & adv’ts 
voucher Z ..---. eet ae ene ooo OO 
W. ae Lu NppiIs, services, VO eh eC —_s ae 150 
N. Y. ‘Times, $33.60: Daily Registet 
$11.75: Davis and Corson, 82, vouche 
| : : a caheatatet 47 3o 
Pia L «A 3 Wel 1) 6) CUD be VOouche!l 5 = Sis US 
(| ~ \] Vv. trustee as pr r decree 
Ve her | winten's _--. 91.506 8D 
ltouse and Grant, advertising in New O) 
leans.- 7 =e : : 45 3d 
SO? SSG 53 


Dated New York. April 25th. 1SS84. 


JOHN A. SHIELDS, Master, &e. 


267 New York, Ap7 Ist, 1884. 
John A. Shields, master. 


Sales of N. O. | : ios, Jr., 
printers, 26 Exchange Place & 26 Willi: 


M’ch 28. 4,000 circulars N. O. bonds printed ; 4,000 en- 
velopes, No. 0. iit Nile sisi eesandaiiltte eeeaeenes Sn 


nin — ’ 
' igi cy \’ bWalla’ rrycy 
l'o folding OW eChHCilostil! 


'0., Dr.. statloners and 


n street ; engraving and 


_—— we — 


HENRY MEIGS, Jr., & CO. 


] tr, | ] {}) 
) oT 1s) ' ¢ ’ , ‘ ; f «7 BD & ' }* 1s 
»ODVtI). At LWoheer and FTeal estate VUToKe?P, OLLICe A 


7 an 4 


NEW York, April oth, 1884. 


Messrs. Platt & Bowers to John F. B. Smvth, Dr 


BH5 OO 


) 


il 
- | See. waded ) 
lo services as auctioneer in matter of sale of New Orleans city bonds, 
iis: ee le: ‘diiateiilliae 
J O11) 1. obi ids, Master. 


_ : . 
Ninety-two DOHdAS, Par Vaiue 


Commission, 


ES Ey ee eee 250 OO 


Pe 


FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, &¢., 15: 


Disbursements: 


11 knoek-downs ____ Se eee me 
Ay. 6 eee... 1S 7é 


- ” a led £0 
widamiuiahiaaed ; " ui Id da 

om a a 1 res 

EE an ee eee | ; 14 00 

i eee , wbetieet : S oO 

aa sn World . 0h a aan es att S O00 


Journal oO; (Comme ree ; a _ ae 14 UU 


Ree’d payment, 


ea | Y : . —- ' — ; ] : : . _ 
269 United States Cireuit Court for Second Circuit, Southern 


. ’ . ry + . ? ] ‘ es + aD ie ] % ] nal " 
CHARLES M. Fry. Trustee in Bankruptev of r. Schuchardt & 


i. Received, New York, 8th April, 1884, of John A. Shields, master, 
one hundred and fifty dollars, in full of services rendered in sale and 
accounting of proceeds $92,000 N. O. city bonds, sold at 111 Broad- 
way oth April, 1884, as per decree rendered 

$150. WM. H. LEUPP. 


(Iendorsed :) Voucher 3. Wm. H. Leupp, $150. Services. 


270 New York, W/’éh 15th, 1884. 
Messrs. Platt and Powers to “ The New York Times,” Dr. 


For advertising master’s notice of sale. 
« . - > ;% . + : > .% & ] | 
matter Frederic Dumont. &e.. M’eh 1: 


Ap’l 1 aids : _ $33 60 


——— -— — — ee om - - —— i a a ~ —m—-_—-—_——— — — — —— Se ae oe —— 


Received payment, 

L. DYER. 

KE NEW YORK TIMES, 

> 02 & 54 William St. 


(Stam p.) 


: 20—174 


154. EDWARD H. REYNES, &¢., VS. FREDERIC DUMONT ET AL., &¢. 


Mast r’s Notice of Sali : 


Circuit Court of the United States for the Southern District of New 


Y , 
\ O'R, 


lh REDERIC DuMont and others 
against 
CHarves M. Fry, Trustee in Bankruptey of Frederick Schuchardt 
& Sons; Francois Laborde and Ik. H. Reynes, Assignees of Charles 
Cavaroe & Son, Bankrupts; The Louisiana National Bank of New 
Orleans, and N. W. Casey, Receiver of the New Orleans National 
Banking Association. 


By virtue of a final decree made in the above-entitled action by 
the circuit eourt of the United States for the southern district of 
New York, dated the fifth day of March, 1884, I, the undersigned, 
the master therein appointed for such purpose, will sell at public 
auction, at the exchange sales-room, number 111 Broadway, in the 


city of New York, on Saturday, the fifth day of April, 1884, 
2/ at 12 oclock, noon, by John F. B. Smyth, auctioneer, two 


hundred and thirty-two (252) bonds of the city of New Or- 
leans, for one thousand dollars, $1,000, each, dated June 1, 1S70, due 
June 1, 1895, bearing seven per cent. interest, issued under act of 
Legislature, approved March 16th, 1870, to provide for extinction 
of the floating debt of the city of New Orleans. Coupons, due June 
1, 1584, attached. 
Dated New York, March 14, 1854. 
(Signed) JOHN A. SHIELDS, Master. 
PLATT & BOWERS, 
Attorneys, o4 William St., New York 


mh15-2Paw3ws 


9792 New York, arch 18, 1884. 


hei | hed 
Messrs. Platt & Bowers to the Daily Register, No. 303 Broadway, Dr. 
March 15. lor advertising master’s sale, Dumont vs. Fry_-. $11 75 
Reeerved payment, 
THE DAILY REGISTER, 
P’r DAVID S. OWEN. 

Zawowaplo 

(Iendorsed:) Daily Register. Master’s sale. Dumont vs. Fry. 
Mareh 21, 1884. 
279 od NASSAU STREET, NEW York, April 4, 1884. 

In Dumont vs. Fry & O’rs. 


Mess. Platt & Bowers to Davis & Corson, Dr. 
To 100 lithographic copies of receipts .----.---.--..------ S?2 00 
Received payment, April 9, 1884. 
DAVIS & CORSON, 
Per N. 
No. 18618. 


FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, &¢. 155 


2 (4 United States Cireuit Court for Second Cireuit. Southern Dis- 
trict of New York. 3 


} 


FREDERIC Dumont ef al. 


CHariLes M. Fry, Trustee in Bankruptey of Schuchardt & Sons et al. 
Voucher No. 5 


Received, New York, 8 April, 1884, of John A. Shields, master, 
ninety-one thousand three hundred and fifty-six ,*,; dollars, being 
amount adjudged to be paid me by final decree herein. 

$91 366.85. CHAS. M. FRY, 


lrustee or bred fi: Sehuchardt ra Sons. 


Vouche r No. {). 


Received, New York, 8 April, 1884, of John A. Shields, master, 
eight hundred and seventy-eight ;°,%, dollars, in full of costs di- 
rected to be paid Us by within deeree. 

SS75.08. PLATT & BOWERS, 

Att’ ys Dy Fry, Trust e, AC. 


(Endorsed:) Vouchers Nos. 5 & 6. Chas. M. Fry, $91,366.85. 


Platt WN Bows rs. COSsts, SS7S.OS. 
a In DuMont vs. Fry. 
Rates of subscription: Daily, per annum, $12; half-vearly, $6; quar- 


singe COP s. five cents: W er kly Picayune, Ss per an- 


eS ee 


terly, 83. 
bud. Mrs. I yy Nicholson, Geo. Nicholson, Nicholson XW Co , pro- 
prietors. Subscriptions and advertisements payable in advance. 
Orrice oF THE PrIcayuNE. 66 CAMP STREET. 
NEW ORLEANS, W’ch 25, 1884. 


Mess. Rouse & Grant to Nicholson & Co., Dr. 
For advertising master’s sale N. Y.4-12-._---.---.~------ 
Received payment Ap’'l 4, 1884. 
SINCLAIR, 
For NICHOLSON & CO. 
All checks, drafts, post-office orders, etc., must be made payable to 
Nicholson & Co. 
276 Folio 545. 
F { di ( rtising Pat 7 
Daily: 


Per square | 10 lines agate), Ist insertion -...--- ~--------- . $1 350 

Per square, each subsequent Insertion --~- ..-------------- 7o 
° position advertisements, Ist, oth, or last page, 

Fe el, ei eee ] 50 

each month, Ist. 5th, or last DAKE 222 2a sone 1S OO 

12 OO 


is each month, run of the paper-_-_- .--.-------- 


lob 


Weekly a 


MM. Rous ray 
March 25. To advert 


Circuit Court of the Uni 


CHoarueEs M. Fry, Trt 
sons: 

‘ ' IT) 
Clavaroe Ww Son, b 
Cre 11S €) } (| 

i cai: * cai La 


Banking 


11} 
436 6 Dub ( 44 
: } ‘ 
in | \ 


thousand (1,000 
bearing seven per cel 
} } 2 | = 
provea March 16, 1870 
Of the elty ol 


— . \ 
219d STA \ 
( and ¢ 
pee : ses 
Theodore L. Vel 


| } } (y~ 
ecierk 1h the ote 
- , one ao j 
published in the eit, 
a 


} . } 
annexed has been regu 


EDWARD H. REYNI!I 


4 . 7 . 7 : | 
7 ; i, | = p ; 7 # , | 
ipts: The Loutstana National Bank 


FREDERIC DUMONT ET AL., A&C. 


4 
™ | 


2 OO per annum. 


At) éé 


rit 1, 1554. 


‘imes-Democerat, Dr. 


ANS, A} 


WM. MORAN, 
For TIMES-DEMOCRAT. 


the Southern District of New 


yof Frederick Schuchardt & 
\ssionees of Charles 
of New 
the Ni w rl ahs National 


ie th the above-entitled action by 


; ' = 
j >I ies tO] tive southern ti striet ot 
\ ] ] . + | ] | 
, — . 
lat hb, LSS4 [. Lee UAHaerslenea, 
} : se ] 
1] ed for such purpose, will sell at 


: 
re SALCS-TOOTN, INO. 


LI] Broadway 


\” | > = hen gerdca cr + | a ] ’ 7 \} 11 
1 me. Men NLUFaayVv.<. tie Jth Gay (Ji 4 pOril 


? 


L » Smvth, auctioneer, two hun- 
° ’ } . 
® ogy, Ol Vew (Orieans. for one 


. } a 
i ae LS } (j , lune I. LSYo, 
sued under act of Legislature, ap- 
* , ‘ ¢ . { +} } ak. ] 
) r extinction of the floating debt 
( DOTS qu Jay | ISS4 ittached 
- a 1 { 
i roaoF 


JOHN A. SHIELDS, Jaster. 


| 7 ° a 
that he is principal 


Times, a newspaper printed and 


the advertisement hereto 


rly published in the said New York Times 
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twice a week for three weeks successively, to wit, on the 15th, 18th, 


C 
2Ist, 2Zoth, & 28th days of Mareh and April Ist, 1SS4. 


THEODORE L. PEVERALLY. 


Swern to before me this Ist dav of April, LSS4. 
A. H. BRADLEY, 


Nota 7, Publis NV. y. (0., LSS. 


Cjireuit Court of the United States for the 
FREDERIC Dumont and Others 


CHARLES M. Fry, Trustee in Bankruptcy of Frederick Schuchardt 

& Sons: Francois Laborde and E. H. Revnes, Assignees of 
Charles Cavaroc & Son, Bankrupts; The Louisiana National Bank 
of New Orleans, and N. W. Casey, Receiver of the New Orleans 
National Banking Association. 


> . : " , , ; . } 

. - : . ; ‘| ' 4 »» . " 4 , . ¢ ot 
By Virtue ol ci mnal gaecre mad? iil Liit clit 
Lie [ ryyie SPatTes t r’ ti 


the elreuit eourt o nited State for 


| ( 
Y , = = } 4 ‘£43 ' f° | ] | | ] — | 
New York. dated t hie Mitih Gay oO] \ areh, 1SS4. 1, thre undersigned, 


the master therein Lp led Tor Such purpose will sell at 
2iy publie auction. at the exchange sales-room, number 111 

Broadw iV, In the CILV O| New York. on satu day. thie fifth 
dav of April, 1854, 1? o¢] noon, bv John FEF. B. Smvth, aue- 
tioneer, two hundred and thirty-two (232) bonds of the city of New 
Orleans. for one thousand dollars (81.000) each, dated June Ist, 1S70O 
due June Ist. 1895. bearing seven per cent. Interest, issued under 
act of Legislature, approved March 16th, 1570, to provide for extine- 
tion of the floating debt of the city of New Orleans. Coupons, due 


June 1, 1884, attached 
Dated New York, March 3 ISS4 


° : | 
fp “~i cy ) cy ) 
POIrOnNea 


JOHN A. SHIELDS, Master 


PLATT & BOWERS, 


Attorneys, 04 Welliam St.. iA ¥ 
mhl5-Pawsws. 


280 STATE OF NEW YORK, 
City and County of New York, | 


David S. Owen, being cul sworn, Salto that he 1s the prine 
* , : 


clerk of the publisher of The Daily Regist : vspaper printed 
. ' 

and published in the city of New York; that the advertisement 

hereto annexed has been regularly published i1 said The Dally 

vegister twice a week for three weeks successively, and April oth 


Reg | 
7 < + } aa & } =<? = ‘ ; 
ISS4. eommencing on the 15th dav of Mareh, 1884 


i; 
os 


LoS) EDWARD H. REYNES, &¢@.. VS. FREDERIC DUMONT ET AI 


ny KE, 


i, . 
: Wor 


hn to before rie this 7th day of April, LSS4. 


J. H. MANATIAN, 
Notary Public, 125, New York. 


1 States for the Southern District of New 


FREDERIC DuMont and Others 
against 
Cuarurs M. Fry, Trustee in Bankruptey of Frederick Schuchardt 
& Sons; Francois Labordeand EK. H. Reynes, Assignees of Charles 
Cavaroe & Son, bankrupts; The Louisiana National Bank of New 


Orleans, and N. W. Casey, Receiver of the New Orleans National 
Banking Association. 


By virtue of a final decree made in the above-entitled action by 
the cireult eourt of the United States for the southern distriet of New 


York. dated the fifth day of March. [SS4., [ the und 


A ers, xned, 
281 the master therein appointed for such purpose, will sell at 


public auction, at N te exchat 1we sales-rooim., number 11] 
Broadway, in the city of New Yor 


} ork, on Saturday, the fifth day of 
April, 1554, at 12 o’clock, noon, by John I. B. Smvt th, auctioneer, 
LWO hundred and thirty -two (Zo) bonds ot the eCity of New ( Yrieans., 
for one thousand (1,000) dollars each, dated June Ist, LS70, due June 
1, 1895, bearing seven per cent. Interest, Issued under act of Legisla- 


ture, approved March 16th, 1870, to provide for extinction of the 
floaty lhe de Lit ot thr city Ol Ni Ww yar 
attached. 
Dated New York, Mareh 14, 1884. 
(Signed) JOHN A. SHIELDS, Mast 
PLATT & BOWERS 
Attorneys. 54 William Street. New York. 


ALS. Coupons, due J Ule 1, 1SS4, 


m15-Paw3wst wad 


(Endorsed :) Voucher No. 4. New York Times, $338.60; Daily 


Register, $11.75; Davis & Corson $2.00—$47.35. 
202 Mast r’s Notte of Sale , 


Cireuit Court of the United States for the Southern District of New 


York. 
FREDERIC DuMont and Others 


CHARLES M. Fry, ‘Trustee in Bankruptey of Frederick Schuchardt 

& Sons; Franeois Laborde and E. H. Reynes, Assignees of Charles 
Cavaroe & Son, gr th ts: The Louisiana National 7 of New 
Orleans, and N. W. Receiver of the New Orleans National 
Banking cccaielians.” 


By virtue of a final deeree made in the above-entitled action by 


FREDERIC DUMONT ET AL. Vs. CHARLES M. FRY, &C. 159 


the circuit court of the United States for the s ath: rn district of New 


‘ ,% 
York. dated the fifth dav of March. ISS4. I. the eindhinal 
f 


igned, 
mmaster therein appoin ted 


or such purpose, will sell at public auction, 


} , pen } : — } : + 7 > - ae . } ; . 
at the exchange sules-room, nuimmber 11] Broadway, in the city of 
’ y } ] , } . °7, . : } } 
’ : +4 , . . + —s . ~) | 
New York. on Saturday. Lhe fitth day QO] April, LSS4. at |? O CLOCK, 
noon, by John F. B.Smvth, auctioneer, two hundred and thirty-two 


(s)*)s } } 7 : } 
(252) bonds cf the ecitv of New (Orieans, for one thousand (1.000) 


dollars each, dated June 1, 1870, due June 1, 1895, bearing seven per 
t. interest, issued under act of Legis ature, 2p] prove d March 1 l6th, 
0, to provide for extinction of the floating debt of the city of New 
Orleans. Coupons, due June 1, 1884, attached. 
Dated New York, March 14, 1884. 
(Signed) JOHN A. SHIELDS, Master. 
PLATT & BOWERS, 
Attorneys, 34 William Street, New York. 
mld-Paw3wstwtad. 
2S Due service is hereby admitted of 
notice. 
Dated N. Y., March 17, 1884. 
EDGAR A. HUTCHINS. 


(endorsed :) U.S. cireuit court. S. D. of N. Y. Frederic Dumont 
& al. ago’st Charles M. I'ry, trustee ! 


9 istee, & al. Master’s notice of sale & 
] : . . 1 . = > i >i, » . oi : }? , . } ] 4 . , . 

AdGIMMISSIONS OFT Service. Platt & Bowers, sol’rs for def’t Frv. tr. 

¢ = . r } ' r) 
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Master’s notice ol saie. 


Cireuit Court of the United States for the Southern District of New 
York. 


FREDERICK DuMont and Othe 
agaumns f 
CHARLES M. Fry, Trustee in bankruptey of Frederick Schuchardt 
X sons: lk’ raneois Laborde and I. H. Reyns Ss, Assign CS of ( ‘harles 
Cavaroe & Son, poe ‘The Louisiana National] Bank of Ne W 
Orleans, and N. W. Casey, Receiver of the 
Sanking Association. 


4 —— : 4 ; | 
New Orleans National 


By virtue of a final decree made in the above-entitled action bv 


,¥y 
the circuit court of the United States for the southern district of 
New York, dated the fifth day of March, 1884, I, the undersigned, 
the master therein appointed for such purpose, will sell at public 


, 
auction, at the exchange sales-room, nun :ber 11] broadway, in the 


160 EDWARD H. REYNES, &C., Vs. FREDERIC DUMONT ET AL., &C. 


city of New York, on Saturday, the fifth day of April, 1884, at 12 
o'clock, hoon, by John |. B. Smyth, auctioneer, two hun dred and 
thirty-two (232) bonds of the city of New Orleans, for one thousand 
(1,000) dollars each, dated June Ist, 1S70, due June Ist, 1895, bearing 
7 per cent. ee issur c uncle r act of Li gislature, ap P rove «| M: ircl 
16th, 1870, to provide for extinction of thi ilo ating debt of the 

285 ~~ city of New Orleans. Coupons, due June Ist, 1SS4, attached. 
Da ted New York, March 14th, 1854. 
ed) JOHN A. SHITELDS, Master. 


PLATT & BOWERS 
Attorneys, » { William Py ( a Ne if Vork. 


~~ 


286 Ciry AND County oF NEW YORK 

John C. Livingston, being duly sworn, a and says that he is 
twenty-one years of age on 2 ap We ecg thaton the first day of April, 
1884, he deposited in the general post aie at the city of New York 


+) 


3,915 coples of the mast r’s notice of sa e he reunto annexed, enclos d 
post-paid envelopes, which notices were delivered to said general 
post ofhice with Instructions to deposit Ole in f ach post-othice box at 
said general post office, and which notices were received on such un- 
dertaking by thie post- -ofhice authorities. 
JOHN C. LIVINGSTON. 
Sworn to before me this 25 day of April, 188-4. 
THOMAS . KEATING, 
Notary Public, N. ¥. Co. 


IST U.S. Cireuit Court, S. D. of New York. 
FREDERIC Dumont « al. 


lad 


(/ (] of 


Cuarwes M. Fry, Trustee, &c., Impleaded with FRANcots LABORDE, 


In pursuance of the decree herein and of the annexed notice the 
bonds deseribed in the annexed advertisement of sale will be sold, 
under the direction of John A. Shields, master, upon the following 
terms: 

Dated New York, April . 

lirst. ‘Ten per cent. of tl 
paid to the said master at 
his receipt will be olven. 

Second. ‘The residue of said purchase-money will be required to 
be paid to the said master, at the Farmers’ Loan & Trust Company, 
Nos. 20 & 22 William street, in the city of New York, on the seventh 
day of April, 1854, before one o’clock p. m., when the bonds will be 
ready for delivery. 


th, 1SS4. 
e purchase-money will 
C 


be required to be 
» time and place of sal 


le, and for whieh 


te 


FREDERIC DUMONT ET AL. VS. CITARLES M. FRY, &C. 161 


OP ai ry°y . _ . a 3 ° = . _@ 
ord. The OUPONs, due Jun 1, 1884, areattached to said bonds 
‘) ~ ' ry ee eT 4) oa } P ! } 
LOO oth. The blddings will be kept open atter the bonds are 


’ , , : e 2 
Struck Gown, and 1 Cast any purchaser Shirall fall to comp! V 


the bonds Stl uck dow h to him \\ L > all 1) li }) for sale under 
thi dire ction QO] sald master under thi Sane terms of sale without 
application to the court, and such purchaser will be held liable for 
aly aeti lency there may bi by ‘CCl Lhe SUM for While] ~ ic bonds 
; shall be struck down upon the sal it for which they may be 


FOHIN A. SHIELDS. Master 


bonds, 

J. L. Brownell & Co.-____-. a __. 10 bonds. 108 

H. WKratzenkern. : lc oan - y ot 1054 

Aaren & Rheinstein . 

J. B. Manning, p. B. W. Samsor 30 “ 103} 
, Z * 104; 

PSY Va \ ‘ 

Cireuit Court of Lhe LU} CG Lne Ss |) I tL oO] Ni VW 

4 


CHARLES M. Fry, Trustee in Bankrupteyv of Frederick Schuchardt 


’ ' a | . — ] |? ‘ o . 
c\ Sonus: | ralicois Lavorde ki i i Li. brmevViie  6@ A ew y ial SO] ( haries 


' ) ae rr . : I> 1. 
( AVATOC MW SPO). Bat KUT . L i} POoOus ana Nil mai DANK QO] AweWw 

. rw W I> 4) 7 | AT. 4: 
Wrieans, and WN W. Casey, Necelvel ne New Urienns Nationa! 


— 
j 
j 


Banking 


the circuit court of the United States for the southern district of 
New York, dated the fifth day of March, 1884, I, the undersigned, the 
master therein appointed for such pur] 1] |. at publie aue 
tion, at the exchange sales : mbe1 broadway, in the city 
Oo} Vew York O] Saturd vy, the iit MaiV O \ S54, at 1Z o'clock 
noon. by John B. F. Smyth. auctioneer. two hundred and thirty-two 
| eet honds ‘ay thy¢ f ()] Ne . C rig r}< ? ) = a (1 O00 fyi < 
lars each. dated June 1. 1S70. d J e 1. 1892 PH] 7 per cent 
| 
interest. issued under act of Leg : Mareh 16th. 1870 
to provide for extinction of the ) he citv of New Or- 
lean Coupons. due June 1, 1SS4, a | 
. , } ‘ 
Dated New York, March 14, 1884 
(Sioned JOHN A. SHIELDS, Jaste 
PLATT & BOWERS. 
Attorneus. 54 William Street. New Yo 


m15-Paw3wstwKtad. 
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o 


erick Dumont & al. vs. Charles M. Fry, trustee, & a 


290) (Endorsed:) U.S. cireuit court, S. D. of New York.  Fred- 


sale under decree. 
(further endorsed:) U.S. eireuit court. southern district of New 


i 
York. Frederic Dumont ag’st Charles M. Fry, trustee, «c., and 


others. Master’s report of proceedings under judgment. U.S. eir- 
cuit court. Filed Apr. 28, 1554. ‘Timothy Griffith, clerk. 
29] Ata stated term of the circuit court of the United States 


for the southern district of New York. in the second circuit, 

held at the United States eourt-rooms. in the eitv of New York, on 

t hie Lith day ot February, ee the vear of our Lord Ove thousand 
} ] ; 


eight hundred and eighty-five. 


Present - The Honorable William J. Wallace, eireull judge. 
lREDERIC DuMoNT ef al. versus CHARLES M. IT Ry, Xe. 


This CAUSE having been brought on fora final hearing Upon the 
report of the master appointed by the decree made and entered 
herein on the fifth d AY ot March, 18584, to sell the two hundred and 
thirty-two bonds of the city of New Orleans which were the sub- 
ject-matter of this action, or so much thereof as might be ne Cessary 
to satisfy the lien adjudar d by said decree in favor of the defendant 


I'ry, by which report 1b appears that binety- wo of the said bonds 


the sum of $95.045.00,. from which 


have been sold, realizing in all 
sum, after satisfving the said len and defraving all the ex- 
VAS We Pelnse sof the said sale, CX lusive of the fees of the sald master, 
there remains 1n his hands a balanee of $2 1o8 vi 
Now, upon motion of Platt & Bowers, solicitors for said defend- 
ant, Charles M. Fry, it is— 
Ordered, adjudged, and ds Creea that the said Mast rs re port of 
. ects confirmed. 


;, : | — mm 1] ’ 

sale be. and ib hereby Is. 1h all res 
} } } ? 4 ’ , 

red. ahd aeecreed that out ol the 


And itis further ordered, adjuc 
158.47 the said master retain for his fees herein the 


‘ 4 ie 


sum of $500.00, and that the residue he pay to Edgar A. Hutchins, 
the attorney for the complainants, and Man & Parsons, the attorneys 
for the defendant, Ek. H. Reynes, surviving assignee of Charles Cava- 
roc & Son, upon the joint ree Lpot of said attorneys, upon the trusts and 
for the purposes set forth in the said decree entered herein March 
oth, 1SS4. 


WM. J. WALLACE. 


(endorsed :) U.S. cireuit court, southern district of New York. 
l’rederic Dumont et al ve Charles \I. I'ry. trustee. e all Dicciven. 
Platt & Bowe: rs — deft Fry,54 Willi ! ene 


Bs I ] 
court. Filed eb. Ll. LSSo. TPinothy (zriftith. clerk. 


] 
Ss ()i 


FREDERIC DUMONT ET AL. VS. CHARI 
U.S. Crreuit Court: 


FREDERICK DuMont CHARLES M. Fr 


a ; . 
he above is a correct transcript of 
do not require the Insertion of an further 


Ne VW 


PLATT & 


Si 


JNO. Ee. I 


4 , * 
Sollee 


DGAR A. 


L 


Fr 
records 1n 


LES M. FRY, &¢. 163 


+ # [mpleaded, VC, 


this case, and we 


r parts of the record. 


BOWERS. 
hicitors for Def’t Fry. 
-ARSONS., | 
itor for Def’t Re 
HUTCHINS, 


(Fite ‘S. 


SOT aay, aay f omplainants. 
Endorsed: U. S. eireuit court Filed Oet. 12, 1885. Timothy 
Griffith. clerk. 
IO Petition of Appea 
ln the Cireuit Court of the United States for the Southern District 


CHARLES M. Fry, Trustee in 


Peanontn Laborde. and 0 3 Bown a6. dd 
rathicols wMAAvVDOUTUe, ALU bd . LCVTICS, iw 4 SOs | 


‘sh i] } } + | _ ' . 
lo the honorable the S nreme ( 


of Edward H 


a4 i AN «a 4 bs i i 


j i i i i AMOOVe-NATI 
alies } ° + | 
Maiiv showeth-— 
That ‘| th dav of Ju 
Phat Upotl) vie l4th qgayv ot #uhe, 1S 
i) ' , | — 1 an ] hy] } 1] T MVIt\ 7 
° ) COTM) pLdbdct itt pitctd 1is iJ} | i ‘ giaat i 
? ? ’ ’ 
‘ ? ‘ , 
the United States for the southern d 
' : , : 
against the above-named appellant and oth 
, 4 _ ' _ 
. : ; ; ‘ ; . . 
l7th iV O] N Vetrnvel iO¢éd, thre apperan flit 
+ | } > ] > . ow hes +} ] 
ald Onl tit Oth, qgavV O] Septem vel S74 Lhe (j 
} . ; 4 — 
' t > + | 
Swe and on the 10th dav of October, LS¢ 4 


I 
; . tise oe ly sar ; a aid a} ‘ r 
ied his repiieation to the sald answer. 


William J. 


the southern district of 


Wallace, judge 


of the circuit court of 


New York. 


° , 
ber. 1SS?. an interlocutory decree was ent 


\ 

ZI6b adjudged, among other things, In subs 
I’ rederick Schuchardt Wons, D) the trl 

the said defendant Charles M. ry, held cert 


two hundred and thirtv-two negotiable bond 
Orleans which arethe su 
end the received 


' . } 
. . sf | } yer? } } 
subject of this action, and 


money from the 


} } 1 
then come on to be heard Dé 


Str] i OT New York 
] ? ’ rT rf.) t | 
(iti i its (Oil Lilc 

i his answer thereto 
7 ' > ‘ 

efendant | ry his an- 

| 7 } r 
1@ Salad complainant 


“ 
j 
- 
- 
— 
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| I> on ‘ , 
I VAN KPUpPUCY, 
iin liens avalnsi the 
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FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, &C., 165 


eric Dumont et al. -against Charles M. Fry, trustee, ete., et al. 
Petition of appeal. Jno. FE. Parsons, solicitor and of counsel for ap- 
pellant Reynes, No. 111 Broadway, N. Y. Within petition allowed 
Sept. 26, 1885. Wm. J. Wallac U.S. cireuit court. Filed Sept. 


“<4 "7 4 i ] . +4] ] | av - "9 eS 
ou, LSSo. limotliv Caritith. Ci@rk Service Ol CODY (>) Within pe- 
« - -@ 
. . , ‘ . . ‘ . . - " P 
++ ' mw aft ; ' — &)fte) 1 |? , » : : 
Lition Is hereby admitted. September 2ZOoth, Loso latt & bowers, 
1; . ! ? Yo ’ ial ’ ;y } ’ " is 3 { . 43 
solicitors — def’t Frv. Edgar A. Hutchins, solicitor for pl ff 
cy > 
5] Bon ; DD ’ j / f 4 
. , ] } 1, . ] 
Circuit Court of the United States of America for the Southern Dis- 
. , } } = 
Ul cl Ol \ ¢ 41 York 1} | } SOen 2% Ircult 


CHARLES M. Fry, res Edward H. Rynes, Surviving Ass! 


Know all men by these presents that we, William [I]. Parsons and 


George F. Hicks. are held and‘ firmly bound unto the above-named 
+ } ’ } : é . .* , - 1] . 
Charles M. Fry. trustee. &ec.. in the sum of five hundred dollars. to 


. 4 ° +7 ? ’ 4 . . | <7? >) IR 

be pald to the said ¢ harles M. I'ry, trustee: LO] Lhe pay mentof whi h, 
1 } } | 

well and truly to be made,we bind ourselves and each of us, our 


‘ : ' : —_ ae on & bes : 
and each of our heirs. executors, and administrators, jointly and 
} 


severally, firmly by these presents. 


— et a ras ' . ¢ — scan: aulll ; 

Sealed with our seals and dated the fifteenth day of sept mber,. 
sm +i , . J on | : ] ' } rorht | var. ana , 
in the vear of our Lord one thousand ClO Tt hundred and elghty- 


hive. 
. 7 s 9 : _ rs : F . . . , : 
Whereas the above-named Edward H. Revns,. assignee, &e.. has 
} , ' ‘ - , ’ , Cc. 
prosecuted an appeal to the Supreme Court of the United States to 
4 ; 4 
. ] 4] } _ 7 ] 2 ay 
reverse the decree rendered in the above-entitled suit by the judge 
. . ” } - . . 4 ft ’ ' : a & e. . 
Ol the cireult eourt of the [ nited States for the south rn district of 
New York: 
. —_ . —— , Ly: ; = 
Now, therefore. the condition of this Obvigation 18 sucn that if the 
i 


| ’ } ] } — ' 
above-namec appellant shal] prosecule thre sald appea 


ile sll ep a we Fe Rows 1 4] 

to effect and answer all if he shall fail to inake his plea good, then 
a ei ais . 2 : all 7 

this obligation shall be Vold: otherwise the sam shall be and re- 


main in full force and virtue. 
W. H. PARSONS. [ SEAL. | 
GEO. F. HICKS SEAL. | 


’ 


Sealed and delivered and taken and acknowledged this loth day 
of Septem ber, 1885, before me— 
fu. s.] H. B. CLOSSON, 


302 [Endorsed :] Vol. —, page —. U.S. cireuit court. Frederic 

Dumont ef al. vs. Chas. M. Fry e¢ al. Bond for costs on appeal. 
Jno. E. Parsons, def’t’-, Ek. HW. Rynes, proctor. [hereby approve of the 
form of the within bond and the sufficiency of the sureties thereof. 


i 
2 | 


26,1885. Filed this — dav of —— ] 


circuit court. Fkuiled Se 
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sno - Fs ] ;, ' } ss ' Tally cl ‘ot 
David Mockel, theabove-named complainants, respectfully snoweth- 
rex ’ } } ‘ — oe } ; } " 
, «yf ) " i ¢ ’ ’ . | ‘ ’ YY " } 
Chat upon the 14th day of June, 1877, the above-named com- 
} . ° j i t} a — . 3 _— — : 4] » oe s> a 4 . ie [7 .4 } 
Plalnants hiied their bili in CQuityv 11) tile ‘Ircuit court of the nivea 
‘ ' . : 
‘ + + . ‘ ; . ; ; ' ; f ry " ‘ cy 
states for the Southern dIstrict ol AY \ Yi rK a@alust the above 
} } } 
‘ : : >? 
hmahblea Qelehnhaanhts. 
( }r th " (ith, ] ’ t 1) OT) hy y° a rae +] ' ] rat ] oy ’ ran +} 
ii iif til AAV O!} CUCcLtenurcle J 44, VliGS UCICLECIGES Voc Pcl lL iCis 


>; . P , a9 — ‘ | . ’ —_ ° 
Qh Laborde \ i? H. Revn Ss assionees of Charlies Cavaroe & Son, 


raxy , . . , , 7 
4 — o> + " . 4 j . nO , ; sae ,. ; P , % re 
| nat Lie Cause ithe 1} ( cLEL¢ ‘ I} as Lye an are at }* l'¢ Liie llonorabl 


y 1} / } } } : } } 
William J. liliad(Ct hag ‘)i Lf) Cir bit COUT ee | Lil bbited Sstutes 


for the southern district of New York. and on the 6th day of Decem- 
ber, 1SS2, an interlocutory decree was entered. whereby it was ad- 
judged, among other things,in substance that the firm of Frederick 
Schuchardt & Sons, by their trustee in bankruptey, the said defend- 
ant, Charles M. Fry. held certain liens against the two hundred and 


sere 2 ae 17 of . 
LAIrlV-tLWo negotiabl bonds ot the eityv of New Orleans which are 


] ° ’ ’ ‘ 

? ’ | } ‘ ’ } ? , ? ; 1,4 . 

Liie subject Ol th) S «il (Jil <i (] Lil | Mlpotns Lhnereol aiidl Lilt money 
? 1Y | { ! t | «) ? > 7 11? } ' f ; ‘ 
rececelver HOt) tie pave! i i f paigy? ‘ cies ees alia 1l Was 

‘ e ‘ 

+> — } * ¥F } 

‘ ’ »*5* } ‘ »\ 4 ? 7 ay 7 : '% + - 4 ? , | : ] t« | . ‘ ‘ ‘ : 

os ret rree LO cl MyaASLe] (Ji Liye SsLled ¢ ITs tty tal I alid Sia lt al) aC- 

' f t laa baal 1? } t os } 
COUNL OF the amounts -« ( APOOOTE CLIO’ Satis LICIs 
a 
ret ? 7 , ° . 
hy } ‘ ' . . i ; ¢ aha ‘ i 7 AMM . 
Phat the said mastet proceeded totake and state thesaid account, 
| Py } ‘ . | , , % . 
and on the 16th day of June, 1585, he filed lis report. Iexceptions 
. i 
| a ] i i ’ ; + ‘ " + | 


’ ’ ; , ' ’ | ’ 
thereto were dulv filed ou behalf of thi appellants, and the cause 
i 


gain come — to be heard before the said Honorable William 


having ag i 
pee ’ 7 ‘ ] 2 : es ] id 
rs \\ aliiace, on the Z21isl ecember, 1555, an ordel WaS nade allt 
| } +} Bs 5 Pe ee 
entered recommitting the sald report to the Salad master 10 accord- 
. . 7 } ‘ 
ance with the said order. 
suit r 1 iP : - _ | { ] 
Phat Ol} the List fact \ {i I L) bail y SS+4 { “al ‘ ] Ste} pied his 
Second report, lexceptions thereto were flied on belhailt ot Lhe ap- 
|] } ~~ . . | , 4 . | 
pellants, and the cause having avcalh came On to t heard betore the 
7 y | | 
} , si , ; sy ' ; ’ sy f I ; ‘ ’ ‘ “7% 
Sad Ilonorable \\ eeerece J Waal GlU e Ci Lhe i‘ j i] ici \ {)j Mare hh, 
, ’ } 
ISS4, a decree was made and entered, whereby it was, among othe 
7 byay ¥ ] : ‘ > > ; ’ at 
things, 11) “Lbs! irice AG | ldged wene reed ai i* al j tacit ndant, 
| ] : — { } | } 
( hbaries \I ery as trustee MMKTUplCy O1 sSchuchardbl & 
wap ~ os } . ' 44 | " "si 16 ' 1] f 
ov Ss had ilé}is AVaAalLIS ; “<i (} LQ) ~~ ‘ Saeae Us 1s? it] cil () 
i " ri 1 J | . + i } 
the sum Of &¢9.504.0Z, VW li lhteres- adlidi a Saie Was ordered 
, ' ' 4] i : 
ah Liye Siil¢ mMastel ()j Live SAiidi DO] Ba ()] St) Pri ule i pereol cis might 
4 + . ’ , ’ f ? thy 
14 nec ssary iQ SALLISITYN tiie —Fiid] 13% J cil j | if Poel le] ci i (j i <trivu- 
‘ ; ; >. ; : . - —_ 
. _ : ’ re . 7 ’ terrot ' 
t11oOn Was ordered Dv the sald defendant, Clartes ML. krv. as ti istee, 
] oo | - a } } 4 | nr } 4} ‘ ‘ ot 
Ol the Dalanee oj the Sald DONnNaGS ana Lilt procecas Lnereol to and 
‘ yr) + | — = ‘ , rf ‘ i ’ i t ? i ? T heray sy] | } ret ‘ 
amionYg ie COMpDMalLants ahd the GAelehnaa lt, PcilLicisS sAVUTUC, dad 
: i 
. 7 ' } 
assighee, In the proportion In the sala decree airected 
+ ’ | -) } ‘ ? ’ Te | ’ ? " 
hat Ol) thie 200) (iy UI Ay Vii | +4 ‘ l <i rs re} | i saif 
‘})? iy “a +4) } ‘ ’ “4 ? ’ } + | ' t ? t t i} 
ci il' (11S rivution ]1) accordance VV ti Lilt Lt iiims Ui i ¢ said Gaecre 


{ 
: = - } ye (ie) = f Ie hyriyanry PSNSS t } 1} > Av) Lay 
Was nied, ana Ol} the | LT) dgday Ui CWRU ¥ .« a. Lilt Caust ica MY 
, , | ot ee 9 oan ee , 
again come on to be heard vetore the salad [lonorable William J. 


Wallace. re | final deere € Was nade and entered, whneredyv the sald 
master’s report Was confirmed and the distribution directed 
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FREDERIC DUMONT ET AL. VS. CHARLES M. FRY, €€C. 169 


Whereas the above-named Frederic Dumont, August Henry 
Reine, and Jean David Mockel ha- prosecuted an appeal to the Su- 
preme Court of the United States to reverse the decrees rendered in 
the above-entitled suit by the judge of the circuit court of the United 
States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named complainants shall prosecute the said appeal to effect 
and answer all damages and costs if they fail to make their com- 
plaint and appeal good, then this obligation shall be void; otherwise 
the same shall be and remain in full force and virtue. 

A. L. VANDERBILT. SEAL. | 
FRANK J. MENNINGER. teem 


Sealed and delivered and taken and acknowledged this 24th day 
of September, 1885, before me— 
GEO. H. GRANMISS, 
Notary Public, Kings Co., N. Y. 


Certif. filed in N. Y. Co. 


312 | Endorsed:] Vol. —, page—. U.S. circuit court. Frederic 

Dumont et al. vs. Charles M. Fry, trustee, &c., of Schuchardt 
& Sons, et al. Bond for costs on appeal. Kdgar A. Hutchins, comp’ ts’ 
proctor, 056 Wall St., N.Y. The within bond approved as to form 
and sufficiency of sureties. Oct. 7,1885. A. Brown. Filed this — 
day of ,18S—. U.S.cireuit court. Filed Oct.7,1885. Timothy 


Griftith, clerk. 


UnITED STATES OF AMERICA, to 
Southern District of New York, | ° 


Abram L. Vanderbilt and Frank J. Menninger, being duly sworn, 
depose and say each for himself that he is worth the sum of one 
thousand dollars over and above all his just debts and liabilities. 

A. L. VANDERBILT. 
FRANK J. MENNINGER. 


Sworn to this fifth day of October, A. D. 1885, before me— 
LL. s.] GEO. H. GRANMISS, 
Notary Public, Kings (0. 


Cert. filed in N. Y. Co. 


313 UNITED STATES OF AMERICA, 88: 


To Charles M. Fry, trustee in bankruptey of Schuchardt & Sons; 
Edward H. Reynes, sole surviving assignee of Charles Cavaroc «& 
Son, defendants, Greeting : 

You are hereby cited and admonished to be and appear ata 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-five, 
pursuant to a petition of appeal filed in the clerk’s office of the cir- 
cuit court of the United States for the southern district of New 
York, wherein Frederic Dumont, August Henry Reine and Jean 


22—174 


170 EDWARD H. REYNES, &¢., VS. FREDERIC DUMONT ET AL., &¢ 


David Mockel are ap pellants and you are appellees, to show cause, 
if any there be, WwW hy the judgme nt in the s aid petition of appeal mnen- 
tioned should not ay corrected and spec ly justice should not be 
done to the parties in that behalf. 
Dated Oct. 7, 1885. 
ADDISON BROWN. 


ndorsed : U, S. cireuit court, southern district of New 

York. Ir rede r » Dun no} nt etal. : A) inst ¢ ‘harles NI. ry, trustee, 

etal. Citation. Edgar A. Hutchins, aaa for comp ts and app’l'ts, 

56 Wall St.. N. Y. Din and timely service of Wi ithi nis hereby ad- 

mitted. Dated Oct 8, 1885 Platt & Bowers, sol’rs for respondents. 

Ino. I. Parsons, sol’r ies def’ Reynes. U. S. cireult court. Filed Oct. 
8th, 1885. Timothy Griffith, clerk. 


——| 
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315 UNITED STATES OF AMERICA, } 


South rv Di hal f ot Ni ib) York, ) 


— Timothy Griffith, clerk of the circuit court of the United States 

’ Ameriea for the southern district of New York, in the second 
circuit, do hereby certify that the foregoing pages, numbered from 
one to three hundred and fourteen, inclusive, contain a true and 
complete transeript of the record and proceedings had in said court 
in the case of Frederic Dumont, August Henry Reine, & Jean David 
Mockel, complainants & appellants, against Charles M. Fry, trustee 
In bankrup Cy of Schuchardt & Sons, defendant ay appellee, and 
Edward HH. Reynes, sole surviving assignee of Charles Cavaroc & 
Son, defendant & appellant, as the same remain of record and on 
file in said office. 

In witness whereof I have caused the seal of the said court to be 
he reunto affixed, at the city of New York. in the southern district 

f New York, in the second cireuit, this 13th e of October, in the 
year of our Lord one thousand eight hundred and eighty-five, and 
Oo} the Ind lependenc Ol the sald U 1} ited states ne One wali and 
tenth. 


- 


rx 


Sent « 
L 


TIMOTHY GRIFFITH, Clerk. 


indorsed on cover: S. New York C.C. U.S. No. 174. Edward 
H. Reynes, sole surviving assignee of Charles Cavaroc & Son, bank- 
rupts, appellant, 2 ic Dumont, August Henry Reine, Jean 
David Moekel, and Charles M. Fry, trustee in bankruptcy of Schu- 
echardt & Sons. No. 175. Frederic Dumont, August Henry Reine, 
and Jean David Mockel, appellants, vs. Charles M. Fry, trustee in 
bankruptey of Schuchardt & Sons, aa Edward H. Reynes, sole sur- 
viving assignee of Charles Cavaroc & Son, bankrupts. Filed Octo- 
ber 21, 1885. . 


ne 
we 
~~ 

~~ 


“{ 
x 
i 
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Toe UNITED STATES OF AMERICA, 88. 
The President of the United Stat 
of the United States for the 


Ing 


Whereas in a certain suit in said eireuit court betwee n Frederic 
XK. Dumont. August He __ Raine. Jean David Moel 


eckel, comp lain- 

ants. and Charles M. F1 vy, trustee in bankruptey of eat te and 
Sons, and Ek. H. Reynes ) 
{ 


es to the judges of the circuit court 


» southern district of New York. (;reet- 


s | : e j *? . rs 
sole surviving assignee of Charles Cavaroe 
. . | . 
and Sons, defendants, which 


of the United State 


ved to the Supreme Court 
we by V1} “ 


} } ; . 

| Irtue Of appeais igreeably to the act ol 
. . : } . } | : ha ; . . . } 
Congress 1n said case made and provided, a diminution of the record 


and proceedings Of Sald cause Nas Deen sug 
‘ ‘ 


l7cvested, to wit: 
“A certain portion ol the InastersS milnutes bearing up mm a Cel 
. . 1] 1 } . A ae i ’ 
tain question heretofore filed herein bv the defendant F rv 


You. therefore, are 


bie I" by commande: 
ma proceedings 


o the records 
In said cause you certify what omissions, to the 
extent above enumerated, you shall find to the said Supreme Court 
of the United States, so that you have the same together with this 
writ before the said Supreme Court forthwith. 

Witness the amie Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, the 3d day of January, A D. 


iif 
LSS. 
Seal of the Supreme Court of the U | States 
JAMES H. MckE NN mY, 
f l rf or thi, Nad) f 


(pre lite 
‘ 


our or thie af df Slates. 


UNITED STATES OF AMERICA, 
Nouthie roe Distric f ot Ne ii Vor/ 


= ohn A. Shi ields. clerk oO! the cireult court of the United States 
lor 1 re southern district of New York. 


a3 virtue of the foregoing 
writ of eertiorarl, and In obedi nee th eto, do hereby certify that 
th 7: inainarneanen, eae from one to six, inclus 
true and complete transcript of a certain portion of 
minutes bearing upon a certain 
fendant hry in the 


Ive, contain a 
the master’s 
question heretofore filed by the de- 
case of Frederic K. Dumont, August Henry 
Raine, and Jean David Raper om Ss, against Charles M. 


. ' ' ~~ } - weit } a ' ] x > —_ 

ery. trustee 1} | bankrupt ror Sehnuchardtanad Sons, ana Ie H. Revnes, 
] " ‘ ‘| yey Uy . . ® i + } 

sore SUPVIVINY ASSIO} ee of Charts Cavaroe and ms, defendants, as 

the same remalnps of record and on file 1 SAIG OTNCE 


: . } } } } ; " 

In testimonv whereof | have het oset mv hand and aftixed 

the seal ef said court. at the city of Ne York. in the southern dis 
‘ict of New York, this fifth day of Jan 


1] nuaryv.in the year of our Lord 
one thousand elght hundred and 


4 ] ’ , j : } } 
elghitv-nine, and Of thie [ndepend- 
. , ? : 7 | } ‘ ? . ? | . , ’ 
ence of the United States the one hundred and thirteenth. 


Seal of U.S. Cireuit Court 


JOHN A. SHIELDS, Clerk. 


’ t 


| [Tnited States Circuit Court. Southern District of New York 


t at... vs. CITARLES MM. Iry, Trustee. Xe.. et al. 


Testimony taken under an order of reference to John <A. Shields, 

Ksq., dated New York. Dee. 9, 1882. 11 a. m. 

Present: I. A. Ilutehins, Esq., solicitor on part of complainant 
and John M. Bowers, Esq., solicitor on part of defendant ry: and 
Julius H. Seymour, Esq.. for John E. Parsons, Esq., of counsel for 

. : 5 
defendants Laborde and Reynes, assignees of C. Cavaroe & Son 

(‘ounsel ror aete lant rv presents an account, whit h hie states 
he intended to have verified if s prevented by the absence of 
Mer. Fry offers to submit tr To! yam MNation and will have v CTitl 
eation added by return \ ( Uns ror ce mpl “inant consents that 

; 
Liye recount |} recely i 

Discussion ore! unts had between counsel, and adjournment 

had to Thursday, loth li a.m 


Net Durst nt i; itil C] 
‘ 
Present counsel as befor 
) | ' | 
Adjourned to M December 18th 
. : | . = , } ’ 
NI \\ L ORK \MIonday Decembr | Sif). | | a 
\Miet pursuant to ad oment 
|), > 7 ’ j 
' ; t —t'il ‘*¢ i ~ ~ ; ‘ 
nl | ? > 
\qd ourned to \\ ( recemit r ZV. al | al. TN) 
AY 4 4 
NEW York, Dec. 20th, 1882. 
Net pul ] t it] I I} an 
Present counsel as before 
‘ ! . } ] '* ] ‘ } 
(counsel for defendant fry presents an account. and Lhe counsel 
oe —_ ii a ella 2 ae en een 4s) 74) 
ior the complainant and the counsel fol Cavaroe has until the 27th 
} t » j c> 5 ro , . ] 
of December, ISS, to file « xceptions to the same 
} } ,~—, | C ‘ } 1. 
\djiourned t De Mvper 2/tn ISS2. at ll oecloek a. Mm 
) NEW YoOrK. dane "hy + ISS 
Pr t: I. A. Hutel tor | 
resent ‘ \ LLCT) . St] SOLICITOrP ON the nart ol COM pialh- 
‘ . ] 1 ;Y 4 ’ , ‘ 
ants. and J. H. Sevmour. Esq.. for John KE. Parsons lusq of counsel 


cle rendants, abord : Le Vnes, assighee of . ( ‘aVAarTOe WN son, and 


pari 
] | | | ’ ’ 
Mir. Hutehins, on behalf of complatnants, files exceptions to a 
a 
7 
C Anta ; \] ‘ 
COUNT t)i Citi ere | rv. trustee cV ( 
\] ~~ \ tT? }* ] ) Par ? | | ] | ‘ 1cr?N?) 
r. Seymour, tol irsons, Iusq., on behalf of assignees of 
- ; 
. . | ‘ ; 
(., GCavaroe Ww sons, files exceptions to trustees account 
a 


} ws } , . 


. ] , . ——— i . . : . ¥ ' } ] °% , . . ‘ “ava: ; ‘ 
Counsel for Mr. | ry asks for ieave lO WIThdadraw the account, and 


asks leave to file another account, and for leave till Monday, January 
both, 1SS3, and states as his reasons for making this request that he 
has filed the account under the impression that no objection would 
be taken as to its fortn or as to the manner of stating the payments 
received on the coupons of the New Orleans bond: that he considers 
the aceccunt filed to reise those que SLIONS 


Mr. Bowers “SKS Wlie Loe] bv the Hirst exception, there 1S to 


( ] } } } ' ey ; ,. 

t pe any Gispute that. on October 4. 1S75. \Ir I ry, as trustee, 
did leave a claim against the New Orleans Banking Associa- 

tion for $195,315.68, and that it was proved before its assignee and 

at that amount. Counsel states that they do not dispute the fact 


| . 7 } ; > a . : ;% » ’ ° . 
At the request of counsel for Fry, trustee, the counsel for the other 


parties state that by their second and third exceptions they have not 

intended to object to the form in which the aecount is prepared o1 

to any compounding of Interest. They understanding that 6 pet 

cent. 1S agreed as the rate of lnterest—no objection tO be taken LO 
id 

compounding 


Counsel for Fry, trustee, states that as to the fourth abt ction he 
will file a supplemental account. As to the fifth and‘sixth objections 
he will file a sapplemental account. At the request of Fry, trustee 
the other counsel say that by their seventh exception thev have not 
inte nded tO reise any question of fact ana make no bier tion of fact 
o the items 

At this point counsel for Mr. Frv renews his request to withdraw 


; ; i“ ; , 
lis account and hie another in its stead 


/ ’ ] , . } . . " , 4] } 
The counsel for Mr. Reynes and Mr. Dumont state that the action 
on their part succeeding the original request by counsel for Fry 
4 . : ‘ 

} } } ] j 
trustee, to withdraw his account, was on the understanding that the 


— 


. © t . = | } ° 
Sublect should be arranged. and the counsel for ry. trustee, pro- 


} | } : 
, y rye > LP ' "lCy 3 | } r} va r} ’ ‘ 
poses now to go HacK to his original motion, must stand upon tha 
, - 


J 


' | ra ' . tT : _ not] ' +} , 
and that stand upon their exceptions exactly as they read 
{ . hb . | t »?° \I y kp ’ of ¢ | i, f | +) ? Y’ >? i ‘ i ‘ Va. 707 t , 

oOunse! iti i ry SLALES Lihat He Liist t> cst nied Ali ACCOUTLTE uft- 


cworn. On December Oth he presented an unsworn account. and 


7. 
submitted to counsel then present for examination: that certain 
] 
Suggestions were made as to reduction of interest and a walver as to 
compounding of interest, schedule A being then in substan- 
O tially same form as at present; that at an adjourned meeting 
all the suggestions were acceded to DV One side or waived by 
the other, and the only question left open for discussion was the 
. } ? } AY’ : ] 4 
amount of funds in the bands of the New Orleans attorneys, and that 


, . } : } , | } ] + se '7 ? At., ‘ : 
he understood when he filed the account that was an open question, 
. £ . } . ] ] i av ; . | D as . i ' ye . 
and for those reasons he asks ieave to withdraw tre present account 
. } 4 . . + | 4 » 
and to Hie anothe!l 
\ . , ] , | ; + , , ? ] . i ooe't 
¥ futchings COUTISE ror CoOomMmpial i iI=AS iO] Cavt LO SLPIKe 
< ’ 
+ 1] | . ff T I.ica e « ’ 2 , ? f +] . a . 
out all the preceding, except HIS StTALCTNCIL OF LOC TMOUOTI 
Me Parcoan hiects to havinge hit ) ver the minute f the 
+ y aTSOnNS (PTE LS LV) i] IVINY bhitil Fy CVC; Lit Aigiid si > {>} it 


. . , ' 4 > 7 | } —~ | . . : 
statements of facts made by Mr. Bowers. and he disputes their cor- 
. ; 


recthness. 


re } a ; . tw, , a - —) 
Lhe master aqenjes the motion of counsel Ifo! Mi ry to withdraw 
ly ] ’ | } 1 , : ad ] } i ‘ . <I ‘ Ba. — ’ 4 
the account already fied, Dut gives him leave to hie a suppiem«es ntal 
‘ ‘4 ‘ ‘ 


> PE : 
N. Bowe iS, La.,g COUTIS 
he Yo Ye ror Deve Toor I vhiey | 
> CVIIOUT, rin | i es. Pilll j 


7s . 
Laborde \ meVies aaoiy’ ticce 


Vir 13 ’ © +’) sy y°T { I t rrcian?) 
Mit, sWE!rS, Ol) Parl OF Gefenaant 


] 


} | | 
mental account ol} Coharies \I 


Mii bowers. ()] counsel for ar t 
mission Issue to the elerk « 
( Loulsiana district of New QO) 
as may be produced by eith 
made by Rouse & Grant f their 
OT) the bonds 1m) SUlIlIb Ste On ah 
connected therewith, o1 [IO] 


manner 


hiv. 


representing to Bay 
the defendants 
(;rant, or at such times and 
Rouse & Grant and Mr. Bayn 
Complainants’ counsel ma 
sent to the above With the un 
be eonsidered } walve r of tha 


speedy prosecution of thie rete 


Adjourned to January 


Met pursuant to adjournm 
Present, las bef 


COUnSe! as DelTore 


Wednesday, 17th January, 


} . } 
1 ; ; " ' i ‘ | } 
, eitor for compiamMant, and . itl 
s 
4 Q } . 
; ‘ ts) P ‘ | se 1] 
rt of defendant and Fry, Julius 
?” j { .7% , y’ ] . 2 } ' 
Lous UT ISel Ui CSU IUVGINIG! > 


{ . = ] 
( ounsel ror complaimMant ana thie 


assionee, file their exception 


necount of the defendant fF ry 
On the application of Mr. | 


adjourns this case to Monday, January 29, 


H{. B. Closson, 


| endorsed : | Sup. Court U 
H. Revnes, sole surv’r, &c., 
W rit of certiorar! WY return. 


of Man WN Parsons. appeared. 
appearing, CASE adjourned LO Monday, February yt 


(jc 
yp 't, 


; * | P 
int Irv, asks that an open comn- 
i | ee +] 
, , . } r} ) 
f the U.S. erreuit court for the 
4 ;vY ' } 
‘ li 2 LO ¢ Cel thi Tif SUULI \\ Liie ~~ eh Oe 
+ | } ‘ 
; *) ‘ ; ,é é 
C] ee OD 8 ( nNcernaine cii't Chara 4 
SEePrViCes COILCeYTT no five COOLS 
i i i Bere ty ij i}? il 
iit rh QO] iO] ‘ lel! SCrVices fi «ci fl \ 
] } } > 299 | 
‘ fe ZZ 
WV evidehce { arin! PO) tile 
i 
© , | 
' ? 
cceptions theret evidence to 
i 
l > 
| ’ an ’ 
Lp¢ o1ryeh b pmOuUuse aA Garant AS 
] : 4 ] 
° , , ‘ 7 ’ 
represenh ii ‘ Lb poytaida tits alia 
i 


+ aici : + > ‘ . se ‘ 
its tO INSIST UPON ch PPO ana 
i 


now pending before the master. 


9 } 
at 11 o clock a. m 


— ] 
Counse! 


for defendant Re hes, 


amended and suppl mental 


ry, the master 


No other counsel 
h. at ll a. m. 
t.term.1SSS. No. 174. Edward 
vs. Frederick M. Dumont «& 


Jan v 7. 1889. 


Ne meen eget 


Fal 


a ¥ meena ef 
POI ae EN IR sce 


ahh ¥ 


Oe 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1888. 
i 


NO. ye: F 


EDWARD H. REYNES, Sole Surviving Assignee of CHARLES 
CAVAROC & SON, Bankrupts, 


A ppellants, 


es, 


FREDERIC DUMONT, AUGUST HENRY REINE, JEAN DAVID 
MOCKEL; and CHARLES M. FRY, Trustee in Bankruptcy of 
SCHUCHARDT & SONS. 


FREDERIC DUMONT, AUGUST HENRY REINE and JEAN 
DAVID MOCKEL, 


4 | pp llants. 


CHARLES M. FRY, Trustee in Bankruptcy of SCHUCHARDT 
& SONS; and EDWARD H. REYNES, Sole Surviving Assignee 
of CHARLES CAVAROC & SON, Bankrupts. 


APPELLANIS BRIEF. 


JNO. E. PARSONS 


(jf ( OUI / 


— 


* 


TP 


Supreme Court of the anited States, 


OCTOBER TERM, 1888. 
Epwarp H. Rerynes, Sole Surviving | 


Assignee of Charles Cavaroe A 


Son. ankrupts, 


Appellants, 


VS. 


| 
é 
FREDERICK Dumont, AvuGust HENR) 
: Reng. JEAN Davip MockenL and 
CHARLES M. Fry. Trustees in Bank- 
ruptey of Sehuehardt & Sons. | 
i 


Brief for 
Appellants. 


FREDERICK Dumonr. AuGust HENRY) 
REINE and CHARLES MOCKEL. 


Appellants, 
VS. 


CHAELES M. Fry, Trustee in Bank- § No. 175. 
ruptey of Schuchardt & Sons, and 
KpwarpD H. RrEYNEs, Sole Surviving 


Assignee of Charles Cavaroc «A 
Son, Bankrupts. | 


Appeals hy Dumont et al. 1 complain ints an the cause /, 
and hy the ASSL ee of (Javaroe ce Son from decrees of 
the (ireurt Court of the United States fo the Southern 
District of New ‘Vork. 


The bill was filed to ascertain and determine the 


interests of the parties in S232.000 of bonds of the City ) 


ot New Orleans. and in Coupon money received >} the 


bonds. 
The Cireuit Court decreed (pp. | 17. 148, 149) that, 


subject to certain liens in favor of the defendant Frv as 


trustee in bankruptes of Shuchardt & Sons. the bonds 


and thei proceeds belong cl LO the appellants. It de- 


creect thiat thre Vy were to be paid Over in) the proportion 


ot i4 per cent. to the complaints, and Zo per cent. to 


thie ASSIO LE? of Cavaroc A Son. they having by Stipu- 


lation adore ( «| por thrat | roportion ray i interest HS he- 


tween themselves (fol. 26Q). 
The Court cdeereed that rry, as the Sehuehardts 


trustee, hac claims tLpon the bonds cS follows : 
|. A banker's lien for the Sehuchardts’ balance of 
account current against the Cavarocs, amounting with 
interest to December 19, 1S82, to $25,715.22. 
lnterloeutorvy Deeree of December 6, 1882. 
p. 74, fol. 133. 
Decree of March 5, 1884, |). 147, fol 255. 


? A tien for SLO00,000, part of 8&195.315.63. due to 


the Schuchardts by the New Orleans Banking Asso- 


elation. 
The Court decreec that the Cavarocs had pledged 
the bonds to secure this S1L00,000. 
[nterlocutor Decree, p. @4, fol. 134. 
Decree of March 5, 1884, p. 147, fol. 256. 


3. Dividends to the amount of d) per cent. (or more) 
were paid by the Receiver of the bank on the entire 
Schuchardt debt of $195,515.63. 

Master's Report, p. 126, fol. 212. 


The Court decreed that the owners of the bonds 
were not entitled to credit for the share of the divi- 
dends, applicable to the $100,000. 

Interlocutory Decree of December b, L882, 
}). 79, fol. 131. 


; eee on 
ow 
Redo! 


4. To reach this result the Court decreed that the 
pledge was to secure any unpaid balance arising upon 
the account of the bank with the Schuchardts. 

The Court further held that it was not necessary to 
wait until the amount of this unpaid balance was ascer- 
tained (dividends were parc 1D L879 and LSS0, Master's 
Report, fol. 212) but that the S100,000 could be treated 
as due back to Jan. 12, 1874, so as to. run from that 
date with interest. 

Opinion of Judge WaLnacre, p. 139, fol. 


>. > 
) ded, 


Order, p. 141, fol. 259. 


The ettect of this was to increase the $100,000 on 
December 19. 1882. to &159.586.10. with interest from 


that date. 
Decree of March 5. 1884. p. 147, fol. 256. 


). Large amounts were collected by Fry as trustee of 
the Schuchardts from coupons. 

The Court held that these amounts were not to be 
treated as credits as of the time that they were re- 
ceived, the effect of which would be to stop interest at 
the rate of 7°) and 6% upon the Schuchardt claim, but 
that interest was to run at those rates upon the claim 
and that upon the credits it was to run only at the rate 
of 24 per cent. 

Opinion of Judge WaLiLace, p. 140, fol. 236. 
Decree of March 5, LSS4. |). 148. fol. 257. 


ty. By the oversiz het, packs erbehece or omission of Pry 
as trustee, the interest upon the bonds to a large 
amount beesme exposed to a claim that it was barred 
by the Statute of Limitations. 
Masters Report, p. 128, fol. 214. 


The Court decided that this imposed no lability 
upon Fry. 
Opinion of Judge WALLACE, p. 140, fol. 236. 
His Decree, p. 141, fol. 240. 


at 


The appellants, by exceptions tO the Master's reports 
(pp. 80-82, 132-137, 152-138), and by appeal from the 
decrees of the Court (pp. 165, 166), maintain that in 
respect of the above matters the Circuit Court errred. 


FIRST. 


The Circuit Court erred in holding that 
the bonds were subject to a banker’s lien 
in favor of the Schuchardts. 

It is only upon securities or money de- 
posited with a banker in the usual course 
of business that a banker’s lien exists. The 
reason of the rule is that the advances 
which constitute the debt are supposed to 
be made upon the credit of the deposit. 

The lien does not exist where an agree- 
ment, express or implied, or the conduct of 
the parties. is inconsistent with its asser- 
tion. 

National Bank vs. Jrnsuvranee Co.. 104 {/. &. 
R., pp. 54, 71. 

Dunean vs. Brennan, 83 N. Y., 487. 

Neponset Bank us. Leland. 5 Mi ie. Ip. 

Story on Agency, § 387. 

Vanderzee vs. Willis, 3 Bro. Ch., 21. 

Branduo vs. Barnett. 3 M. G. & S.. 519. 

(ypant as. Laylor, MD ON. OY. Super. Be Leep., 
38; apad? N. I&., 627. 

Wyckoft UN. Anthony, 9 Daly, AI; . 

Zellevs. German, he., Institution, 4 Mo. App., 


7 
WOT. 


. The bonds were not deposited with the Schuc- 
hardts bv the Cavaroes in the usual course of the busi- 
ness done between them. Whenever they were used 


as security it was by special arrangement. From 


first to last the Schuhardts recognized that except by 
special arrangement they had no claim against the bonds. 
They were only used by the Schuchardts in accordance 
with the directions of the Cavaroes. ‘Those directions 
they always complhed with and in a manner incon- 
sistent with any right on the part of the Schuhardts to 
hold the bonds as general security. 


The business ot the Schuchardts was carried Ol At 
New York, that of the Cavarocs at New Orleans. The 
bonds originally Cume into the POSSeSsIOn of the 
Shuchardts on September 20, 1870, from Cavaroc, Jr., 
in New York. 

TT stimony ot Wells. of the Schuchardat firm, 
p. o2, fol. 94. 


Cavaroc, Jr. sent the bonds to New York for the pm 


pose of ‘using them to secure a 
Schuchardts. 


His Evidence. }) HO. te . aa 


ORD through the 


? 


His testimon\ Was that the bonds then remained 


vith the Schuchardts for safe keeping (p. 11. fol. 73). 


Wells, of Schuchardt’s tirm, testified that this loan 
Was obtained from M. Morgan's sons and On the SAaAmMe 
day; Septemb r 20, 1870, that the bonds were received. 
At that time there were $275,000 of the bonds. By di 
rection ot the Cavarocs, they were deposited with M. 
Morgan’s Sons for the loan. The amount was $200,000 
lonned to the New Orleans. &c.. Bank. and S110.000 to 
the Cavarocs. 

Wells further testified that upon payment of the 
loan, the bonds were returned to the Schuchardts ; and 
that thereafter from time to time, always by direction of 
the Cavarocs, they were deposited aS security for other 
loans either to the Cavarocs or to the Bank. One of 
the loans for $100,000 was made by the Schuchardts 
themselves on a pledge of $160,000 ot the honds. Krom 


. 


time to time also bonds were delivered by the Schuch- 


arats eithe TO thre (‘avaroes or To other persons bw 


rt ae Disa 
nel order, 


Testiy OnV Of; Wells. }?. HP fe]. wee 


Qn February ld, IS735. the bonds were pledged in 
writing by the Cavaroes to the Sehuchardts to secure 
*100,000 for the New Orleans Bank upon terms here- 
after to be considered. 


Lac, the ('avaroes letter yt February lL». 


IS75, p. 30, tol. 54: and the answer of the 
Schuchardts of February 27. 1873. p. 0, 
fol. ob. 


Wells hn ckbnswer to his OW) COULLLISE I. testitied., 1D St) 


many words, that his understanding of the matters for 
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(On Oetobe rv. [S73 the Sehuchardats. iD response LO 
an order for the bonds given on the same day by the 
(lavarocs (viele order, }). ov, fol. ee) ) said (their despatch 
of October 9, 1873, p. 51, fol. 56), “ according to your 
written authority we hold New Orleans city honds as 
collateral sec urity “qaiust Bank of New Orleans.” 

This was after the rights of the parties had become 
fixed. The Cavaroes failed On October L IS75. The 


Bank failed (on) the Sane day. 


The Sehuchardts despatch of October 9, 1873. was 
not only the last communication from them, it was the 
last act on their part re lating to the bonds. It and all 
the evidence relating to previous occurrences show that 
any claim against the bonds which the Schuchardts had 
was by direct arrangement; that the bonds did not 
come into their hands in the ordinary course of the 
business between them and the Clavaroes : and that 
they themselves recognized that the only claim which 


they had upon the bonds was by the arrangement of 
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February, 1875, by which they were pledged for the 
New Orleans Bank. 

That pledge ot itself dispels ctl claim that the 
bonds were held by the Schuchart tS as ceneral Se- 
curity. But for that pledge the Schuchardts would 
have surrendered the bonds Upon the demand inade by 
the Cavaroes on October 9, 1873. Subject to such 
nehts as that pledge conferred, the Schuchardts then 
recognized, as had they always the retotore recognize ad. 
that the Cavaroes could do what they chose with the 
bonds: anc that if Was only when they Were specifically 
pledged to the Schuchardts that the had A \ claim 


upon them. 


Aceordinge to the authorities. under these cireum- 


} } “ae ; 
STaAnces. the bonds were not suinect fo a banke S 1e) 
a 


Vanderzee VS. Willis. o bro. Ch.., 2) 

Headnot —— Bankers. having securitie + deposited aS 
a pledge for 1,000 7., though the deposito1 at his death 
is indebted in a larger sum, have no hen further than 
the 1,000 /.” 


Brandao vs. Barnett, 5 M., G & S., 519 (House of 
Lords, 1846), reversing S. C. in Eixchequet 
Chamber, 6 M. &. G., 630, which reversed S. C. 
in Common Pleas, 1 M. &. G., 908, 


Lord Campbe [7 i. C. J. + This judgment will leave 
untouched the rule that bankers have a general lien on 
securities deposited with them as bankers, but will pre- 
vent them from successfully claiming a hen on securi- 
ties delivered to them for a spécia] purpose incon- 
sistent with the existence of the hen claimed. 

Lord Lyndhurst, L. Ch. : “It was the understanding 
between the parties that the exchequer bills were to be 
returned after the interest was received, or after they 
were exchanged. If so, and that was the understand- 
ing—the fair inference from the transaction—it is quite 
clear that there could be no lien, and that the case does 
not come within the general rule.” 
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Story on Agency § 381 : 
“The right to retain for the ceneral balance of accounts 
may be controlled by any special agreement, which 
shows thet 16 was not intinaed ley the partion ; on it 
may also be repelled by circumstances showing that the 
securities did not come into the hands of the banker 
or were not held by him in the ordinary course of busi- 
ness. Thus, for example, if securities have been de- 
posited with a banker as a pledge for a specific sum 
and not as a pledge venerally, that will repel the infer- 
ence that they were intended to e1Ve a hen for the 
eeneral account or balance between the parties.” 


National Bank and Insurance Co., 104 U.S., 54, 71 

[yy the Court, Marvrurws, J.: * Ordinarily that (the 
bankers’ len) attaches in favor of the bank upon the 
securities and moneys of the customer deposited in the 
usual course of business, for advances which are = sup- 
posed to be made upon their eredit. It attaches to 
such securities and funds, not only against the depos- 
itor, but against the unknown equities of all others in 
interest, unless modified or waived by some agreement, 
express or imphed, or by conduct inconsistent with its 


assertion. 


Neponset Bank vs. Leland, 5 Metef., 259: 

by the Court: “The notes were deposited under 
special circuistances ; they were not pledged generally, 
but specifically ; and this negatives any inference of any 
veneral lien, if, in the absence of such special agree- 
ment, the law would imply one.” 


Dunean vs. Brennan, 83 N. Y.. 487: 

By the Court: “ The general lien which bankers have 
upon bills, notes and other securities deposited with 
them for a balance due on general account, cannot, we 
think, exist where the pledge of property is for a spe- 
cific sum and not a general pledge.” 


Wyckoff vs. Anthony, 9 Daly, 417, 423 : 

By the Court—Dauy, C. J.: ‘This was a specitic 
pledge of twenty bonds, for the pavment of a particular 
debt or note, and where securities are thus pledged to 


. ne 


q 
a broker or banker to secure a particular loan or debt. 
he has no lien upon such securities for a general bal- 
anee or for the payment ot any other claim.” 


Grant vs. Taylor, 35 N. Y. Super. Ct. Rep. (3 J. & 5.), 
338 : affid., 52 N. Y¥., 627: 
by the (Courts: * General liens for at balance ot ac- 
count are not favored (2 Kent Com.. |). O34). " 
The lien of a banker does not exist if there be circum- 
stances 1n any case inconsistent therewith.” 


2. There is no equity to support the Schuchardt 
claim of a banker’s len : 

(a) 74°¢ in value of the bonds belonged to the com- 
plainants. ‘There was no pretense that they ever au- 
thorized a pledge of the bonds. 

This fact indicates that it was unlikely that the 
Cavaroes would deposit the bonds as their property im 
the ordinary course of their business with the Schu- 
chardts. It indicates that the Cavarocs were not likely 
to entertain the intention that the bonds should consti- 
tute general security to the Schuchardts. 

Their conduct and that of the Sehuchardts corre- 
sponded with what was to be expected. The Schu- 
chardts never relied upon the bonds as general security. 
The Cavarocs never did anything to constitute them 
general security ;,and whenever they were made security 
to the Schuchardts it was by a specitic arrangement 
made at the time. 

Wells’ account of what was done with the bonds was 
in answer to a question from his own counsel, asking 
what directions were received from the Clavaroes velatiax 
to the honds and what transactions were made pursuant 
to such directions (p. 52, fol. 94). His answer is ex- 
plicit, that every transaction that occurred was special 
and in pursuance of the directions of the Cavaroes. 


(6) As to the Cavaroc 26°¢, the controversy is not be- 
tween the Cavarocs and the Schuchardts, but between 
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the general creditors of the two firms, represented re- 
spectively by their trustees in bankruptey. 


SECOND. 


The Circuit Court erred in holding that 
for $100,000 of the $195,315.63 of the debt | 
due to the Schuchardts by the New Orleans | 
Banking Association, they had a lien upon 
the bonds. 

The hypothecation of the bonds by the ’ 
Cavarocs to the Schuchardts as security 
for the New Orleans Bank was in writing. 

It pledged the bonds for advances upon ex- 

change purchases to the maximum amount 

of $100,000 until the advance should be 

covered by the delivery of the exchange. “ie 
All the exchange was remitted to the 

Schuchardts and accepted by them, and 

the pledge became discharged. The only 

possible exception was the small balances 

hereinafter stated. 


|. The pledge of the bonds was made in February, 
S75. 

On December 4, 1871, the Sechuehardts had author- 
ized the Bank “ to draw upon us in advance of remit- 
tanees to he extent of S1LOO.000 (one hundred thousand 
dollars), with the understanding that such drafts are to 
represent exchange actually bought and paid for ” (p. 
28, fol. 51). 

On February 11, 1873, the Schuchardts, in answer 
to arequest from the Bank, notified its cashier that this 
credit (which is described as a eredit @ découvert) was 
predicated upon the deposit of the bonds, and that on 
their withdrawal the Schuchardts supposed the agree- 


ment canceled (p. 29, fol. 52). 


1] 


The Bank accepted this as notice that the previous 
credit was canceled; and thereupon there passed be- 
tween the Schuchardts and the Cavaroes the letters 
which constitute the agreement for the pledge. 

The letter of the Cavaroes was in French. It is 
dated February 15, 1873. 

Vide the original letter, p. 62, fol. 108. 

Vide the appellants’ translation, p. 29, fol. 
93, and the Sehuchardts’ translation, p. 
63. fol. 109. 


. 
~~ 


The only substantial difference of translation between 
the parties is in the case of the word découvert. The 
appellants translate this word ‘“ uncovered,” ‘ not cov- 
ered.” Wells of the Schuchardt firm testified that he 
first translated the word ‘ unsecured, ” because he con- 
sidered it better English (his evidence p. 54, fol. 96) ; 
that he then turned to the dictionary and saw it “ un- 
covered” and added that word, making his translation 
read “ unsecured—uncovered. ” 

if it were necessary to select one term or the other, 
upon this evidence the proper translation would be 

uncovered.” it is not necessary to do SO. The Col- 
text and the course of business sufficiently define the 
expression. Accepting the translation of the Appe llants, 
the letters read as follows: 


‘* New ORLEANS, February 15th, 1873. 
7 Mess. Schuchardt N Sons. New York : 


‘In your letter of the 11th instant you say: ‘The 
credit of $100,000 (one hundred thousand dollars), 
decouvert, was predicated upon the deposit of New Or- 
leans city bonds, and on their withdrawal we, of course, 
supposed the agreement canceled.’ You know that ex- 
change at New Orleans is purchased by making ad- 
vances until such time as the drafts are delivered ; and 
it was with view of making our mutual transactions 
more active that we asked this credit, ‘7 découvert,” at 
the time. In view of your remark I have nothing to 
say, except to authorize you to consider a portion of 


the bonds belonging to my firm, which you have im 
your possession, as collateral security in} CuSe you 
should not be covered (én cas de découvert). 
‘ (Signed) C. CAVAROC, | 
‘“ Pres t. 


NEW YORK. February 27th, 1873. 


“To the Cashier of the New Orleans Banking Associa- 
tion, New Orleans : 

“In reply to your worthy president’s letter of the 
l5th inst., we take pleasure in authorizing you, im ac- 
cordance with the terms therein stated, to value on us, 
‘a découvert, for a sum not exceeding as maximum 
$100,000 (one hundred thousand dollars), against ex- 
change purchases. 

** (Signed) I’. SCHUCHARDT & Sons.” 


It will be observed that in their letter the Cavaroes 
explain that exchange at New Orleans is purchased by 
making advances until such time as the drafts are de- 
livered. During that period the advance is uncovered. 
When the exchange is actually delivered, it covers the 
advance. 

The Sehuchardts letter authorizes the bank to draw 
on them aD “uccordance with the fers stated an the letter 
of the Cavaroes * against exchanye purchases.” 

The expression contained in their letter of Decem- 
ber 4, 1871 (p. 28, fol. 51) is similar. It authorizes the 
bank to draw in advance of remittances, with the un- 
derstanding that the drafts were to represent exchange 
actually bought and paid for. 

Whichever expression is used, when the exchange 
was delivered to the Cavaroes and remitted by them to 
and accepted by the Sehuchardts, the guarantee had 
spent itself. 


2. The course of business in New Orleans, as tes- 
tified to, without contradiction. by Cavaroc (p. 24, 
fol. 44), corresponds with the construction claimed by 
the appellants for the pledge. 
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“There is a usage and meaning (for the words «7 d¢- 
couvert). The words "at decouvert we use more fre- 
quently in French than ‘ credit.’ If I write in French 
to ask an open credit to a banker I will merely 
ask him: ‘ Let me draw on you « découvert for 
one or two hundred thousand dollars. HT I] 


say to the banker, ‘I will cover you with exchange to 
that amount, as soon as | cover to that amount it Is 
tinished. I don’t owe a cent to that amount, @ d¢- 
couvert 1s closed, and l have a right to fo On again. 
It is a revolving credit. For instance, with Schuchardt 
suppose I draw to-day $100,000 on Schuchardt and it 
was « decouvert, and the next morning or day after | 
send to Schuchardt $100,000 of exchange bought from 
different houses here, my « déecouvert is finished, it is 
closed. As soon as I have remitted exchange for the 
$100,000 draft of the day preceding the @ découvert is 
closed. Schuchardt is covered then. Onthe same day 
or next morning I have a right to draw $100,000 and 
cover again. As soon as I have remitted $100,000 ex- 
change I have a nght to draw again. ‘Therefore, when 
the bank remitted exchange to cover what the bank 
had drawn under that credit, ¢ decouvert, the guarantee 
made by me, C. Cavaroc, ceased, and the right to hold 
these bonds ceased under that guarantee.” 


And the course of dealing between the Schuchardts, 
the Bank, and the Cavaroes was in accordance with this 
construction. 

On October 1, 1875, the account between the Bank 
and the Schuchardts was balanced, $4,121.92 being 
then to the debit of the Bank in currency account 
(p. 116), and $68,251.17 (subsequently reduced to $14,- 
691.05, p. 118) in gold (p. 115, fol. 194). All the ad- 
vances which up to that time had been made by the 
Schuchardts had been covered by the remittance of 
drafts, except these balances : 

Vide testimony of Cavaroc, ». 24, fol. 45. 

Vide statement by Fry as trustee, of the 
Schuchardts’ claim, p. 101, and Fry’s 
proof of debt against the Bank, p. 115, 
ef, seq. 
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The residue of the $195,315.63 in excess of the $4,- 
121.92 currency and #14,691.05 gold was made up of 
drafts which had been received from the Bank, had 
been credited in account by the Schuchardts, forwarded 
to Europe, and which, being there protested, they then 
charged back with 10 per cent. damages to the Bank 
and claim to be protected by the pledge up to the 
amount of $100,000. 

Vid SUPP. 


4. The construction put upon the pledge by the Cir- 

euit Court : 
Lied Judge WALLACE'S opimion, p- GOS, tol. 
120 ef. seq., 
makes the bonds hable without limit of time, for the 
ultimate outcome of transactions to an enormous and 
indefinite amount. 

The transactions for September, 1875, amounted to 
SO88S.459.13 (I*ry's witness Leupp., ». 06, fol. 99). 

This was not at all the understanding. The agree- 
ment for the pledge made the bonds security for drafts 
not exceeding, as martini, S100,000, advanced against 
exchange purchases. The security continued until the 
drafts were delivered. This was detinite as to time and 
amount. It permitted the Bank to overdraw up to a 
maximum of SLOO,000. As soon as this overdraft was 
covered by the remittance of the exchange it permitted 
the Bank again to overdraw to the same amount. That 
was all. 

But to permit the Schuchardts to charge back ex- 
change which they had accepted, in the event of its 
protest, was to expose the bonds to a hazard not at all 
contemplated or made part of the pledge. It might 
make them liable for the failure of payment of exchange 
to the amount of many millions instead of uncovered 
drafts against purchases of exchange subsequently to 
be remitted to the maximum limit of $100,000. 
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4. The pledge being 11) writing, the rights of the 
parties depend upon the construction which the letters 
of February, 1875, require. 

On September 20, 1873, there was «a meeting of the 
directors of the Bank, at which Cavaroe, who was 
president, was present. A resolution was passed in 
these words : 

‘“ Resolved, That in view of securing the president 
against any eventual loss of the 7 per cent. City of New 
Orleans bonds belonging to the firm of C. Cavaroe A 
Son and actually pledged to Messrs. F. Schuchardt <A 
Sons, agents of the Bank of New York, as collateral! 
security for the payment of all foreign exchange bills 
entrusted to their care for negotiation and by them en- 
dorsed, that he be and is hereby authorized to select as 
enarantee from the portfolio of the Bank such papers 
as he may think proper to the extent of one hundred 
thousand dollars.” 


Clavaroe clid not vote for the resolution. He WAS 


present and may be assumed to have assented to 


the resolution. Its language is broader than the 
terms of the pledge. But the resolution cannot 


change the effect of the pledge, nor can it operate 
by way of estoppel. There is no evidence that under 
the resolution the Cavarocs received any security from 
the Bank. 

At the same meeting a resolution was passed thank- 
ing the Cavaroecs for leaving undisturbed a cash _ bal- 
ance of $80,000 to their credit on the books of the 
Bank. This makes it unlikely that the Cavaroes did 
avail of the resolution. 

They had no legal right to do so. The Bank was a 
National bank. It couid not in this way create a pref- 
erence or give security. 

[It was quite suitable that the Cavaroes should be 
secured by the Bank, even in terms broader than the 
pledge, so as to protect them against any c/aim that 
the Schuchardts might make. However this may be, 
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the language of the resolution neither did nor could 
enlarge the effect of the pledge. All that needs to be 
said in respect of the resolution is, that it did not un- 
dertake to enlarge the pledge. What legal effect is to 
be given to the pledge depends upon the construction 


to be put upon its language. 


5. So far as the Cavarocs are concerned, thei 
position has been consistent throughout. 

On October 9, 1873, they demanded the bonds (p. 
35. fol. 64). Qn October 11. I873. on recelving the 
Schuchardts’ despatch that they claimed to hold them 
as collateral security against the -New Orleans Bank, 
the Cavarocs wrote at length referring to the corre- 
spondence and insisting that the exchange which the 
Schuchardts had accepted, and for which they had 
viven credit in account current, covered the advances 
and discharged the pledge. 


Vache }}. 36. 37. 


6. If the subsequent conduct of the parties could 
vary the pledge, it is the Sehuchardts who are proved 
to have acted in accordance with what the appellants 
claim to be the rights of the parties. 

For 200,000 francs of the exchange in question the 
Schuchardts claimed that Dumont & Co., the complain- 
ants, were liable as drawees. 

For that amount Fry, on January 3, 1874, commenced 
suit in the New York State Supreme Court, and issued 
an attachment against any interest which the Dumonts 
(complainants) might have in the bonds—a wholly use- 
less proceeding if the Schuchardts held the bonds as se- 
curity for the exchange. 

‘Testimony of Boswell, lawyer, and a witness 
for the Schuchardts, p. 51. 


7. The bonds are not lable for the Schuchardts’ 
elaim of 8195.318.63 or for $100,000. or any part of it. 
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for the reason that it was a condition of the pledge 
that the bank might value on the Schuchardts “for a 
Sui not exceeding as maxitmune S100.000,” 

It is not claimed that this was not a continuing guar- 
antee. The appellant’s contention is that it protected 
drafts for advances up to the amount, at one time, of 
S100,000 and no more. If the contention for the 
Schuchardts as to the construetion and effect of the 
pledge IS correct, the bonds were hable not for drafts 
fora maximum sum of S1LOO,CO0, but for drafts for a 
Sum without limit. In that case the Schuchardts by 
departing from the terms of the pledge in a way which 
materially increased the risk to the Cavarocs, released 
their lability. 

That action by a party secured which increases the 
hazard of the surety, discharges the security, is well 


settled. 
('/, sthy (si Contra ls. }). 161. 


Lo permit the exchange to exceed S1L00.000 outstand- 
Ing at any one time would, if the contention for the 
Schuchardts be correct, make the bonds lable for all 
those transactions. This would expose them to the 
risk not of transactions to the amount at any one time 
of S100,000, but of S688.459.13 for September, L873. 
alone, the month which includes the exchange, the non- 
pavment ot whieh creates the Schuchardt claim ot 
S195.315.63. 

Furthermore, if the indebtedness of the Bank to the 
Schuchardts Was limited to a hundred thousand dol- 
lars at any one time, the Cavaroes would, without ques- 
tion, have been entitled to the credit against that hun- 
dred thousand dollars of any dividends received from 
the Bank’s trustee in bankruptcy. By permitting the 
amount to exceed the limit, the Schuchardts,if the de- 
cree of the Cireuit Court be correct, have deprived the 


appellants of this right. 
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THIRD. 


The Circuit Court erred in not applying 
the dividends paid by the Receiver of 
the New Orleans Bank upon the Schu- 
chardt debt of $195,315.63, pro rata upon 
the 3100,000 part thereof which the Court 
decreed to be secured. 


ln hus original decision Judge WALLACE reached the 
conclusion (his Opinion, p. 69, fol. 125) that, to the ex- 
tent of $100,000, Fry, as trustee for the Schuchardts, 
had a hen upon the bonds for the unpaid balance of 
their account avainst the bank. 

Upon the settlement of the decree the appellants 
claimed upon this that erect should be clven, pro Pal. 
on the S100.000 for the dividends paid by the bank. 
I'ry, as trustee for the Schuchardts, resisted this upon 
the ground that there were two demands, and that he 
had the right to apply the dividends on the unsecured 
demand. 

Judve WALLACI hela culversely to this (his Opinion, 
|). 71. fol. 127). | 

He, however, then decided that the bonds were to 
be treated as pledged to secure any unpaid balance 
upon the Schuchardts’ account against the bank, and 
that this made it immaterial how the balance was re- 
duced as long as $100,000 remained unpaid (fol. 151). 

He settled the interlocutory decree, so far as con- 
cerns this provision, in these words (p. 74, fol. 134) : 

“It is further adjudged that the said Frederick Schu- 
chardt & Sons at the time of their said bankruptcy 
also held the said bonds by virtue of a pledge or hy- 
pothecation by said Cavaroe & Son, which said last firm 
had power to create and which was binding on and en- 
torceable against said bonds; that this pledge or hy- 
pothecation placed the said bonds as_ security to the 
said Frederick Schuchardt & Sons for any overdraft 
that had arisen in the course of the exchange transac- 
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thous bet weelbl the said firm of Frederick Schuchard A 
Sons and the said New Orleans National Banking As- 
sociation to the extent of $100,000, and that the said 
Frederick Schuchardt & Sons had a len upon the said 
bonds for the unpaid balance of their account with the 
said New Orleans National Banking Association up to 
the amount of $100,000 and interest from the date of 
sald balance of account, and whieh was binding on and 
enforceable against sald bonds.” 

The decree further provided (p. 75, fol. 135): “* That 
in applying upon the said balance of account of the said 
New Orleans National Banking Association due to the 
said firm of Schuchardt & Sons the amount received 
from said New Orleans National Banking Association, 
the same be applied in the first place as a credit on said 
balance of account and not pro rita on the part of said 
account secured by said bonds.” 


2. The pledge does not warrant this construction or 
admit of this effect. It made the bonds security for 
drafts not exceeding as maximum $100,000. Lf, when 
the account closed, the outstanding drafts amounted to 
£200,000, it would be $100,000 of that amount which 
would be secured. This is on the assumption that the 
bonds were lable aut all. 

but, even if the pledge admitted of the etfect (in the 
respect in question) which the Circuit Court decreed 
for it, none the less should the dividends have been 
apphed pro pate, 

It must be remembered that on October 4, 1873, the 
Bank failed, and went into the hands of a Receiver (p. 
24. fol. 45). Subsequent to that time there neither 
was nor could be an aecount current between the par- 
ties. The indebtedness neither could be nor Was 
changed except by credits on the unpaid balance. 

The balance of $195,315.63 is made up of $180,624.58 
currency and $14,691.05 gold, in each case constituting 
indebtedness existing on October 4, 1873, at the time 
of the failure of the Bank. 

Vide testimony of Casey, the Bank's Re- 
celver, p. 113, fol. 191; and Fry’s proof 
of debt in bankruptey, p. 115, fol. 194. 
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The material fact is that the failure of the Bank 
closed the account. It liquidated the debt. The ‘p- 
pellants upon payimg $100,000 could have released the 
bonds. They then would have become ereclitors tO 
that amount and would have received its dividend. 
They had the right to compel the Sechuchardts to claim 
for this $100,000, receive the dividends and give credit 
for their account. 

Upon this subject the law is clear. The appellants 
contend that no case can be found which supports the 
distinction Upon which Judge WALLACE put his de- 
CISION. He Says that the distinction *‘ seems subtle” 
(p. 73, fol. 130). Tt is a distinction which is not sup- 
ported by the cases to which Judge WALLACE refers 
(his Opinion, p. 72). [tis in conflict with the well- 


settled rules of law applicable to the case. 


Story Equity Jurisprudence, § 499¢/ : 

“ Yet there are many cases in which a surety paying 
a debt will be entitled to stand in the place of the cred- 
itor, or to obtain the full benefit of all the proceedings 
of the creditor against the principal. 

* Thus, for example, if the creditor in case of the 
bankruptey of the principal has proved his debt be- 
fore the commissioners, and then the surety pays the 
debt. the latter will be entitled to the dividends de- 
clared on his estate and the creditor will be held to be 
his trustee for this purpose. (/ir parte Leushforth, 10 
Ves., 409; Wright vs. Moley, 11 Ves., 12, 22, 28; Wat- 
kins vs. Flanragan, ) Russ., R. $2] P 

“If the surety has paid only part of the debt 
proved, the dividends will be apportioned accordingly. 
(Hobson ws. Bass. Li. .; 6 Ch., App., 792. Gray Us. 
Neckham, L. R., 7 Ch. App., 680). 

‘So the surety may compel the creditor to go in and 
prove his debt before the commissioner, and then, if 
he pays the whole debt, the creditor will in like man- 
ner become a trustee of the dividends for him.” 


Story on Contracts, $ S83: 
“So also if the creditor, with the consent of the 
surety, accept from the debtor a percentage or reduc- 
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tion of the debt cuaranteed, the surety is entitled 
to a proportional reduction of his own liability. 
(Bardwell vs. Lydall, 7 Bing., 489) Thus if the debt 
be $1,000, and the amount guaranteed be $500, 
and the proportion accepted be 50 per cent. of the 
original debt, the surety is only hable to pay 50 per 


cent. of the amount of his guaranty. lf the compo- 
sition be made without the consent of the guarantor, 
he is discharged thereby. If, however, the claim to 


the entire debt against the principal be extinguished by 
operation of law, as when he goes into bankruptcy, the 
consent of the surety to his accepting a dividend upon 
his claim is implied. Indeed it becomes the duty of 
the guarantee, in case of the bankruptey of the princi- 
pal, to prove his debt and take the dividend.” 

Bardwell vs. Lydall, 7 Bing., 489, 5 M. & P., 327, 

May 3, L831: 

Head Note. Defendant guaranteed plaintiffs against 
debts to be contracted by L.. M. to the extent of £400. 
LL. M. became indebted to plaintiffs to the amount of 
£H25. upon which, by a composition with his creditors, 
he paid them &s. 7/. in the pound, leaving due to the 
plaintiffs out of their whole claim £556. 

The defendants being sued for that sum on their 
cuuranty, held, that they were entitled to deduct from it 
£171 13s. 4d., the amount of the dividend of 8s. 7d. 
in the pound upon £400. 

By THE Court: Hf the whole amount of the debt 
from Mayhew had not exceded the £400, it is clear 
that the defendant would have received the full benefit 
of the dividend of 8s. 7d. in the pound, as he could not 
have been answerable under the cuaranty for more than 
the remainder after the deduction of such dividend : 
and although the amount of the debt does in this case 
exceed the £400 and thereby the position of the credi- 
tors is SO far altered that one part of 
his debt, viz.. to the extent = of £400, is 
guaranteed and the remainder is not, still there seems 
no reason why the application of a payment of so much 
in the pound upon the whole debt should in any wav 
be affected by the collateral circumstance of the guar- 
anty ; or why such payment should not be applicable 
as well as to £400 guaranteed as to the part uncov- 
ered by the guaranty. For, suppose, the sum which 


exceeds the £400 hie heen covered by the vuaralty ot 
another person, could it be contended that the plaintiffs 
might have applied the whole of the dividends to 
either part of the demand at their own election, and 
thus have varied at their OW) pleasure the extent of 
the responsibility of the two sureties? In the case 
supposed we think each of the sureties might have 
claimed a ratable deduction out of each pound of the 
mmount of debt to which their respective guaranties 
extended. And if so, the same result appears to us to 
follow, whether the excess beyond the £400 is covered 
by the guaranty of a stranger, or the creditor 1s con- 
tented to become his own surety for the residue, ete. 
and to look for pavinent of it to the principal debtor 


alone. 


Hobson vs. Bass, Law Rep., 6 Chan. Appeals, 792, July 
19, 1871: 

J. Hi. Cave to Bia eunarantee, 7 hereby vuarantee to 
you the pavinent of all voods Vou may supply to E. H.. 
but so as my lability to you under this or any other 
suaranty shall not exceed at any time the sum of £250." 
Ii. L. gave a similar guaranty. B. suppled goods to E. 
H. to the amount of £657. E. H. then became bank- 
rupt. B. proved for the whole sum and then called on 
the guarantors who paid him £250 each. B. having 
afterwards received a dividend of 2s. Id. in the pound 
on the £657, 

Lleld, reversing the decision ot Stuart. V. C., that 
each of the guarantors was entitled to a part of thus 
dividend bearing to the whole the same proportion as 
£250 to £657. 

Lord Hatherly, Lord Chancellor: ‘Tf a person guar- 
antees a limited portion of a debt all the authorities 
show that if he pays that portion he has in respect of 
it all the rights of a creditor” (citing Paley vs. Field, 
12 Ves., 485; Bardwell vs. Lydall, 7 Bing., 489; Fx 
parte Holmes, Mont. & Ch., 301; Raikes vs. Todd, 8 A. 
& E., 846; Thornton vs. MeKewan, 1 H. & M., 525. 
“It is true that a surety may enter into an obliga- 
tion to be liable to a limited amount for the ultimate 
balance remaining after all moneys obtainable from 
other sources have been applied in reduction of the 
debt, but a guaranty of that nature must be in a very 
different form from the present. 
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Raikes VS. Todd, ‘ A. A l.. S+46. llead note. 

If a creditor receive dividends upon a debt partly se- 
cured by guaranty of a third person, the dividends must 
not be appropriated to the eXCcess of the debt above 
the sum guaranteed, but must be apphed ratably to the 
whole debt, and the surety is relieved from hability by 
the amount of dividend on the part which is secured. 

The guaranty read: “ Oct. 19, 1832. Messrs. Raikes : 
‘* Gentlemen—I hereby undertake to secure to you the 
‘payment of any sums of money you have advanced, 
‘or may hereafter advance, to Messrs. Henry Daven- 
* port & Co. on their account with you, commencing 
“ the Ist November, 1831, not exceeding £2,000. John 
* "Todd." 

ALEXANDER & TOMLINSON, Arquen/o. By the Bank- 
rupt Act, a surety who pays the debt may stand in the 
place of the creditor who has proved against the prin- 
cipal. " if the creditor has not proved, the 
surety may prove his payment as a debt, and receive 
the dividend on such debt. The principle of both these 
provisions is that the surety is to pay only the excess 
of the sum which he guarantees above the dividend 
paid his respect of such sum. Bardwell vs. Lydall 
candot be substantially distinguished. 

Lorp Denman, C. J.: We quite agree with you. 

Note. The provision of the Bankruptcy Law quote d 


here corresponds to our own given elsewhere. 


Milis vs. Emanuel, L. R., 1 Ex. Div., 157 | 1876). 

When a surety gives a continuing guaranty limited im 
amount to secure the floating balance which may from 
time to time be due from the principal to the creditor 
the guaranty is as between the surety and the creditors 
to be construed (prima facie at least) as applicable to 
a part only of the debt, co-extensive with the amount 
of the guaranty ; but a guaranty limited in amount for a 
debt already ascertained which exceeds that limit, ts 
not prima facie to be construed as a security for part 
of the debt only. 

A debtor and his surety executed a joint and several 
bond for £14,000 conditional for avoidance if they, or 
either of them, should, in satisfaction of a debt of 
£7,000, then due from the debtor to the obligee, pay 
the £7,000 ; with a proviso that the surety should not 
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be liable under the bond for a swum or sums exceeding 
£1.300. 

The debtor having paid £1,000, part of the debt, and 
then filed a petition for liquidation, the obligor proved 
and received a dividend for 9s. 2d. in the pound (about 
45 per cent. ) on £6,000 under the liquidation. After 
deducting from the £7,000 the £1,000 and the divi- 
dend, there remained more than £1.300 due. The 
oblivee har In’ brought an action on the bond against 
the surety to recover £1,500, the surety contended that 
he was entitled to deduct from the £1,300 a ratable 
proportion of the dividend, viz., 45 per cent. on £1,500, 
and was only hable for the balance. 

/leld, That the intention of the bond was that the 
surety should guarantee the whole £7,000, though his 
lability was limited to £1,500, that he was, therefore, 
not entitled to deduct a ratable proportion of the divi- 
dend, but was liable for the whole £1,300. 

This CASE shows clearly the error of the Circuit Court. 
Jiudeve WALLACI disposed of the case at bar as if when 
thi pledge IDAs VGA the debt of S195.315.63 Was USCECr- 
tuined : as if the pledge was not continuing ; and as if 
it secured the whole ascertained $195,315.65 up to 
SLOO.000. 

His own decree is that the pledge was to secure any 
future balance of a continuing account; and that it ex- 
tended only to SLOO.O0CO of the amount of that future 


balance. 


(zee Vs. Pack, De Lu. . Th.. i: o L.. : « N. ., 290 : 

A Wishing to be allowed trom time to time to over- 
draw his account with his bankers, the defendant gave 
them the following document: ‘*On demand I promise 
“to pay to Messrs. G. & Co. £300 with interest on 
‘same to secure an advance now or hereafter, on a 
“ banking account with A.” 

A. became insolvent and paid by agreement with 
his ereditors a composition of 16s. in the pound (80 
per cent.). The bankers who had advanced much 
more than £300 received the dividend on their whole 
advance, leaving a balance on the whole of more than 
£500. 

Held, ‘That the promise by the defendant was to re- 


— 
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pay an advance of £300, and that he was liable, there- 
fore, only for the balance of £300 after deducting 16s. 
in the pound Rell, per cent.) from that amount. 


4. By the provisions of the National Banking Act 
the dividends paid by the Receiver were applicable 
ratably to the entire §$195.315.63 owed DS the New 
Orleans Bank at the time that it went into the hands 
of a Receiver. 

To use the language of the Interlocutory Decree, 
that was the “unpaid balance of” the Schuchardts’ ac- 
count with the Bank. The pledge, if it existed at all, 
was for $100,000 of that amount. Any dividends paid 
by the Bank’s Receiver necessarily belonged ratably to 
the secured and the unsecured part of the unpaid 


balanee. 


National Banking Laws, U.S. RLS... § 52354: 

‘ Ll pporntine it of hee ce Vers » ie becoming satisfied, 
as specitied in $$ 5226 and 5227, that any association 
has refused to pay its circulating notes, as therein men- 
tioned, and is in default, the Comptroller of the eur- 
reney may forthwith appoint a Receiver and require of 
him such bond and security as he (leems proper, Such 
Receiver, under the direction of the Comptroller, shall 
take possession of the books, records and assets of 
every description of such association, collect all debts, 
dues and claims belonging to it, and, upon the order of 
«court of record of competent jurisdiction, may sell 
so compound all bad or doubtful debts ; and on a like 
order may sell all the real and personal property of 
such as sociation on such terms as the Court shall 
direct ; and may, if hecessary to pay the debts of such 
association, enforce the individual lability of the stock- 
holders. Such Receiver shall pay over all money so 
made to the treasurer of the United States, subject to 
the order of the Comptroller, and also make report 
to the Comptroller of all his acts and proceedings.” 

[nividends, § 5236: ‘From time to time, after full 
provision has been first made for refunding to the 
United States any cleficiency in redeeming the notes 
of such association. the Comptroller shall make eh 
ratable dividend of the money so paid over to him 
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by such Receiver Oli all such claims as las have been 
proved to his satisfaction or adjudicated in a court 
of competent jurisdiction, and as the proceeds of the 
assets of such association are paid over to him = shall 
make further dividends on all claims previously proved 
or adjudicated ; and the remainder of the proceeds, if 
any, shall be paid over to the shareholders of such 
association, or their legal representatives, in proportion 
to the stock by them respectively held.” 


ft. The Cireuit Court of itself held, in effect, that the 
*100,000 was entitled to its pro rata of dividends. 

It held (avde next point) that interest was due upon 
the $100,000 from January 12, 1874. The effect of this 
was tomake the bonds pay the $100,000 as of that 
date. 

Judge WALLACE was of the opinion (p. 140, fol. 256) 
that the appellants ought to have paid the pledge and 
taken care of the bonds. His decree makes them in de- 
fault for not doing so. It follows that, on January 12, 
1874, the appellants not only had the right, but that it 
was their duty to pay the $100,000. They have been 
made to pay it, with interest, from that date. 

To claim that, subsequent to that date, the appellants 
were not entitled to dividends upon the part of thi 
debt which they owned, is wholly unsanctioned by prin- 


ciple or precedent. 


FOURTH. 


Assuming that there was a lien upon the 
bonds for the one hundred thousand dol- 
lars and that the appellants were not 
entitled to credit for the dividends received 
from the Receiver of the New Orleans 
Bank, it waserror for the Circuit Court 


' 


~ 


to allow interest upon that %100,000 
from January 12, 1874. 


This was inconsistent with the theory upon which 
the Circuit Court deprived the $100,000 of its pro rata 
dividends. 

The interest increased the SLOO.000 to $159,586.10 
on December 19, 1882 (p. 147, fol. 256). That amount 
with interest from December 19, 1882, the Cuireuit 
Court decreed to be enforceable by Fry against the 
bonds. That amount has been realized to him. 


l. The effect of allowing interest from January LZ, 
1874 is to make the S100,000 payable as of that 
date. That is the date down to which the Schuchardts 
made up their account against the Cavaroecs and the 
Bank. | 

lide Schuchardt’s statements of claim, pp. 
99 to LOD. 


Making the S1LOU,000 due of that date recognizes 
that the appellants could on that day pay the $100,000. 
Their bonds have in effect paic the $100,000 as of that 
date. It cannot be the law that they can be deprived 
of the dividends which would have been applicable to 
the SLOO,000 if on January 12, 1874—-they had paid the 
unount ; and vet by being charged with interest, be 
inade to pay the amount as of that date. 

If they are not to be credited with the dividends, it 
necessarily follows that the $100,000 cannot run with 
interest from January 12, 1874. 

The interlocutory decree and Judge WaALLACcE’s 
opinion recognize the inconsistency of both charging 
interest and depriving the $100,000 of dividends. 

The opinion states (p. 73, fol. 130), that the $100,000 
guarantee applies to the “ultimate balance that may 
arise upon the dealings between the debtor and cred- 
itor.” ‘* The conclusion is therefore reached that the 


bonds having been pledged to secure any unpaid bal! 


ance arising upon the aecount of the New Orleans 
Banking Association to Schuchardt & Sons, it is quite 
immaterial to the former how, when or by whom, part 
of that balance has been paid, as long as $100,000 
remains unpaid” (p. 73, fol. 151). 

, 4 if the failure of the Bank, the proot by by of the 
Schuechardt debt in bankruptcy, and the closing by the 
Schuchardts of their account on January 12, 1874, did 
did not create xn ultimate balance so as to entitle the 
SLOO,000, to its pro rate of dividends, and something 
else was requisite for the purpose, something im the 
nature of the striking of an ultimate balance, nothing 
of that kind ever occurred. Down to November 21, 
ISSO (p. 104, fol. 177), Fry continued to receive divi- 
dends on the $195,315.65 from the bank. As long as he 
kept the aecount Opel tor the purpose of enabling him- 
self to colleet dividends Upon the entire $195,515.65, 
it cannot be said that there was an ultimate balance in 
the sehse 21vell to that expression bv the Circuit Court 
iIn-decreeing that the S1L00,000 was not entitled to its pro 
yata dividends 

The Master to whom the Cireuit Court referred it 
to state the account, reported in accordance with this 
contention. The Cireuit Court overruled this (p. 141, 


fol. 259). This was error. 


5. There could be no default so as to start interest 
until the appellants were in a position to pay. This 
they could not do as long as Fry kept the debt unbal- 


to +) 


anced SO AS TO he entitled tO dividends On $195.315.65. 


tL. The fundamental error was in the decision that 
the appellants were not entitled to the dividends on 
the $100,000. 

The ettect of the deeree is to make the $100,000 due. 
payable, and paid as of January 12, 1874. If the 
pledge was in force, this is correct. The appellants 
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having then paid the S1L00.000 owned that part of the 
debt. 


FIFTH. 


It was error for the Circuit Court to 
charge the bonds with interest upon the 
$100,000 at the rate of seven and six per 
cent. (on January 1, 1880, the legal rate in 
New York was reduced from seven to six 
per cent.), and to give credit for coupon 
moneys at the rate only of two and one- 
half per cent. 


by the decree the Circuit Court decided that $67,- 
206.91. which prior to December 19, 1882, had been re- 
ceived by Fry as trustee for the Schuchardts from cou- 
pons, should be apphed in reduction of the Schuchardt 
claim (p. 148, fol. 257), as of that date, including inter- 

est only at two and a half per cent. (p. 79, fol. 140). 
Vide opinion of Judge WALLACE (p. 140, 
fol. 236) holding that Fry had no right to 
apply coupon moneys in extinguishment 

of the debt. 


l. The two and a half per cent. interest was fixed 
arbitrarily by Fry. He was the president of the Bank 
of New York. The moneys were deposited by Fry in 
that bank, and two or three days prior to March 31, 
1883, the date upon which he was examined as a wit- 
ness he fixed two and a half per cent. as the rate of in- 
terest. 

Vide testimony of the Schuchardts’ witness 
Leupp, p. 93. fol. 163. 


?. The Cireuit Court held that coupon money re- 
ceived by the Schuchardts was mingled with their 
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other funds, constituted credits upon thei debt 
and was to be so apphed at the time (p>. 140, 
fol. 236). The same is true of monevs which came 
to the possession of Fry as trustee for the Sehu- 
chardts. There was no trust relation between him 
and the appellants or either of them. According to the 
decision of the Cirenit Court his relation was that of a 
crecitor holding the bonds and their coupons as secur- 
ity. Moneys realized from the seCULities necessarily 


went in extinguishment of the debt. 


>. It does not alter the case nor Is it AnV CACIUSE for 
hry to say that he did not know what the Court would 
adjudicate Upon the subject of the conflicting interests 
in the bonds. It is not the Court which creates the 
rights and obligations of the parties. The Court 
merely determines what is the legal effect of the 
arrangement which the parties themselves made. 

Fry could not hold on to coupon moneys or privately 
wake a special deposit of them, the appellants being no 
parties to the proceeding, and thus deprive them of 
interest, upon the excuse that he did not know that the 
Court would approve the position which he maintained. 


SIATH. 


It was error for the Cireuit Court to de- 
cree full payment of the Schuchardt claim 
without any provision, in view of the fact 
found by the Master that, by the oversight 
inadvertence or omission of Fry, interest 
upon the bonds to the amount of $16,240 
had become exposed to the defense of the 
Statute of Limitations. 


1. The Master found (his report, p. 128, fol. 214) that 
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through the ov ersight, inudvertauceoromission of the 
custodian of the bonds, a question was pending im the 
Courts of Louisiana as to whether $16,240 of coupon 
money was not barred 1) the Statute of Limitations. 
lide. Schedul 1) of ry's Report, p. 78, 
fol. 139. 


The Cireuit Court ordered full payment to Fry with- 
out any deduction in respect to this question, holding 
(p. 140, fol. 236) that Fry was not liable for permitting 
coupons to become outlawed. If that had happened 
“he has not omitted to perform any act required of 
him by the parties who own the bonds. It was for 
them to pay the pledge or take eare of their own se- 
curities. | 

This Is just the revers ot what Was decreed by the 
Circuit Court in refusing to allow to the appellants 
eredit for the dividends rece ived from the bank. The 
decision in that respect proceeded upon the idea that 
the appellants could not, at the time of the failure of 
the bank, pay the pledge and take up their securities. 
lf they could, there surely can be no question that 
they would be entitled to the dividends. 

4 ry, as trustee, Was either pledgee of the bonds 
and of their COUPONs, O} he held them without right, 
the pledge having been discharged. 

In the latter case, clearly he would be liable for the 
consequences of his wrongful act in withholding the 
bonds from the appellants and thus preventing their 
bringiny suit for the COUPODS. 

I f he held the bonds ELS pledgec the COUPOLs repre- 
sented money applicable to the payment of his debt. 

He gave no reason whatever for not collecting the 
coupon money. As the case stands, by his unexcused 
act the coupon money may have been lost to the appel- 
lants. As between them and Fry, trustee, the loss 


should fall upon the latter. 
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>. The leecree should have charged Fry with the 
$16,240. If he colleeted the coupon money that would 
reimburse him. If not. the loss would fall where it be- 


longs. 


LAST. 


The decrees of the Circuit Court should 
be reversed and the rights of the parties 
settled in accordance with the preceding 
positions. 


INO. I. PARSONS, 
(of Counsel. 
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First. The Court has jurisdiction to correct the er- 
rors of which the appellants complain. 


They are not remediless, if there were a ques- 
tion of the jurisdiction of the Cirewit Ccurt to maintain 
the suit as a bill in equity. There is no such question. 


1. Whatever may have been the case with the 
original bill, the amended bill made out a case for 
jurisdiction in equity. 


(2) The claim of the complainants was for their 
equitable interest in the bonds and in moneys received 
by the Schuchardts and by Fry from coupons. The 
amount as between Fry and the appellants was only to 
be ascertained by an accounting. 

And as between the complainants and the defendants 
assignees of the Cavarocs, their respective interests 
could only be ascertained by an accounting. 

The necessity of an accounting of itself makes a case 
for equitable jurisdiction. 

Story on hy. Suris.. § 456. 


(b) Fry claimed to hold the bonds to secure a 
balance of account due to the Schuchardts from the 
Cavaroes. 

The complainants were not parties to this account. 
They are not to be presumed to have known of its de- 
tails. And yet, if their bonds were liable for it, they 
had the right to have the amount fixed. This could 
only be accomplished by an accounting. 

The other claim of Fry was to hold the bonds as col- 
lateral to indebtedness of the New Orleans Banking As- 
sociation to the Schuchardts. 

To that neither the complainants nor the Cavarocs 
were parties. To ascertain the state of that account 
also required an accounting. 


(c) Furthermore, to determine what amount was due 
against the bonds, if Fry could hold them as collateral, 
required an adjudication in respect of 7,088 pounds, 19 


Raw» —— | > 


shillimgs and 10 pence sterling on deposit with the 
Union Bank of London. 

Neither the complainant nor the Caverocs were 
parties to that transaction. It involved the necessity 
of an accounting and also of a discovery of books 
and papers. 

2. A complete determination of the rights of all par- 
ties required a settlement of all the above questions. 
This could only be accomplished by suits. Unless all 
the questions involved could be determined in one suit, 
a multiplicity of suits would be necessary. To prevent 
that equity entertains jurisdiction. 

3. hat some of the questions above stated were dis- 
posed of by avreement or otherwise. pending the suit, 
dil not undo the jurisdiction. 

Ward vs. Todd, 103 U. 8.. 35 


nN 


Second. The Circuit Court had jurisdiction of the 
parties. The subject matter of the suit was within its 
jurisdiction. 

If Fry claimed that the suit should be on the com- 
non law instead of the equity side of the Court. he 
should have taken that objection. 

Town of Metnz US, ( ‘ook, LOS N. . O04. 
laving down the familiar rule of equity ; of which R.S. 
$ 723 is only declaratory. 

Bryce vs. Grundy, 3 Pet., 210. 


Instead of doing so he did not deny the allegation 
ot the amended bill (fol. 9) that no adequate relief 
could be obtained in equity. He asked affirmative 
relief himself (his answer, fol. 20) in respect of the 
deposit with the Union Bank of London. The final 


They are not remediless, if there were a ques- 
tion of the jurisdiction of the Cireuit Court to maintain 
the suit as a bill in equity. There is no such question. 


1. Whatever may have been the case with the 
original bill, the amended bill made out a case for 


jurisdiction in equity. 


(2) The claim of the complainants was for their 
equitable interest in the bonds and in moneys received 
by the Schuchardts and by Fry from coupons. The 
amount as between Fry and the appellants was only to 
be ascertained by an accounting. 

And as between the complainants and the defendants 
assignees of the Cavarocs, their respective interests 
could only be ascertained by an accounting. 

The necessity of an accounting of itself makes a case 
for equitable jurisdiction. 

Story on hy. Suris., § 456. 


(6) Fry claimed to hold the bonds to secure a 
balance of account due to the Schuchardts from the 
Cavaroes. 

The complainants were not parties to this account. 
They are not to be presumed to have known of its de- 
tails. And yet, if their bonds were liable for it, they 
had the right to have the amount fixed. This could 
only be accomplished by an accounting. 

The other claim of Fry was to hold the bonds as col- 
lateral to indebtedness of the New Orleans Banking As- 
sociation to the Schuchardts. 

To that neither the complainants nor the Cavarocs 
were parties. To ascertain the state of that account 
also required an accounting. 


(c) Furthermore, to determine what amount was due 
against the bonds, if Fry could hold them as collateral, 
required an adjudication in respect of 7,088 pounds, 19 
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shillings and 10 pence sterling on deposit with the 
Union Bank of London. 

Neither the complainant nor the Caverocs were 
parties to that transaction. It involved the necessity 
of an accounting and also of a discovery of books 
and papers. 


2. A complete determination of the rights of all par- 
ties required a settlement of all the above questions. 
This could only be accomplished by suits. Unless all 
the questions involved could be determined in one suit, 
a multiplicity of suits would be necessary. ‘To prevent 
that equity entertains jurisdiction. 


De That some of the questions above stated were dis- 
posed of by agreement or otherwise, pending the suit, 
did not undo the jurisdiction. 

Ward vs. Todd, 103 U. S., 327. 


Second. The Circuit Court had jurisdiction of the 
parties. The subject matter of the suit was within its 
jurisdiction. 

If Fry claimed that the suit should be on the com- 
mon law instead of the equity side of the Court, he 
should have taken that objection. 

Town of Metnz vs. Cook, 108 N. Y. 504, 
laving down the familiar rule of equity ; of which B.S. 
$ 725 is only declaratory. 

Bryce vs. Grrundy, 3 Pet., 210. 


Instead of doing so he did not deny the allegation 
of the amended bill (fol. 9) that no adequate relief 
could be obtained in equity. He asked affirmative 
relief himself (his answer, fol. 20) in respect of the 
deposit with the Union Bank of London. The final 
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decree (fol. 292) was entered on his application ; and by 
and under the decree Fry received $91,366.85. 
His Receipt, fol. 274. ; 


This was in addition to an equally large amount 
which had been received by him and by the Schu- 
chardts, his right to retain which, the decree of March 
Do, 1884, adjudicated in his favor on his application 
(fols. 255 to 258). 

Having obtained by the decree from which the ap- 
peals are taken these benefits, erroneotsly as the ap- 
pellants claim, he cannot dispute the jurisdiction of this 


Court tO correct the errors. 


Third, ‘The fact that the bills of exchange which 
the decision of the Circuit Court makes the bonds pay 
were drawn hy the Ne lh Orleans Banking Association sme 
upon Dutfoy, Seignouret,and Honorat, instead of being 
purchased bills, if it is material at all, has the effect to 
take those bills out of the pledge. 

The contention of the appellees is that, as those bills 
did not represent purchases of exchange, they cannot 
be treated as covering advances made for such pur- 
chases, and that in consequence, accepting the ap- 
pellant’s construction of the pledgee, 7. e., that it only 
protected advances until they were covered, there was 
no *‘ covering’ of these bills. 

The answer to this is two-fold : 


l. The Schuchardts having accepted these bills as 
coming within the pledge, that is to say, as covering és 
advances previously made by the bank, the pledge 
spent itself. 


2. If the position of the appellees were correct, the 
transaction never was brought within the terms of the 


er 


pledge. It apphed to advances to be made upon pur- 
chases of exchange by the bank. 

Vide the Cavaroes’ letter, fol. 54; the Schuc- 
hardts’ answer, fol. 54. 

Vide also the Schuchardts’ previous letter 
of December 4, 1871—‘‘ We hereby au- 
thorize you to draw upon us in advance 
of remittances to the extent of $100,000 
(one hundred thousand dollars), with the 
understanding that such drafts are to rep- 
resent exchange actually bought and 
paid for” (fol. 51). 

lide also the Bank’s letter of February 6, 
L873, to the Schuchardts (fel. 52): “ Are 
we still authorized to draw «@ découvert 
$100,000 (one hundred thousand dollars), 
against purchases of exchange.” 

l}%de also the Bank's letter of February 15, 
L873 (fol. 52). 


The complainants and the Cavarocs were largely in- 
terested that the terms of the pledge should be followed. 
In that case the advances would be represented by act- 
nal exchange, presumably and probably good. 

To give the Schuchardts a claim against the bonds 
required that the transaction should come within the 
terms of the pledge. 

When the bills were received by them, it was for them 
to determine whether they would accept or reject them. 
They did accept them ; and forwarded them to France 
for acceptance by the drawees. This was before Octo- 
ber 1,1873 (fol. 100); before the failure of the bank. 
For the Schuchardts to accept the bills; and one, 
two and three months afterwards. 

Vide dates, p. Df. 
to charge them back in the account, and thus seek to 
make the bonds liable for them, was to endeavor to 
hold the bonds for a transaction which they now claim 
was outside of the pledge ; and, furthermore, to post- 


6 


pone or extend until after the failure of the bank the 
time of payment, to the consequent disadvantage of 
the appellants. This the law does not permit. 

Story on Contracts, § 874. 

Miller vs. Stewart, 9 Wheat., 680. 


JNO, E. Parsons, 
For Cavarocs’ Assignee. 
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SUPREME COURT OF THE UNITED STATES. 


y ; 
FreEDERIC DuMON?T, ef a7... 


CHARLES M. Fry. Trustee in 
Bankruptey of Scuvenarp’ 


& SONS, ef + 


This Case COMES Ly hore the COUNT ON appeal from 
Iwo decrees ot the Cireult Cfourt of the l nited 
States for the Southern Distret of New York, 
made respectively on the 10th dav of March, 1884, 
and on the 10th day of February, 1885 

The appellant is the complainant in a suit In 
equity brought by him and others as) partners In 
business. tO compe! the def neta ry. fristee, etec., 
ice deliver Over TO him certain bonds and MoneyvSs in 
his hands as proceeds from the sales of the coupons 
of the said bonds. The facets are substantially un 


disput “lo and are as follows 


Facts 


The firm of Cavaroe & Son, prior to the month of 
October, 1873, was doing business in the city of 


New Orleans. The business of the firm was a mer 
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Sains SE ed GA ABT CS ae RE er Teel a se 


eantile business, but Charles Cavaroe, the senior 

member, was at the same time the President of the 

New Orleans National Banking Association. 4 
During the period covered by the transactions in 


CONTLOVeELrS\ Sehuchardt & Sons were doing btsimess 


in the city of New York and were correspondents 


and finanelal agents there of Cavaroe & Son, and ; 
also of the New Orleans National Bankingw Assoet- 
ation of that city. 

Two hundred and thirty-two bonds of the city of 
New Orleans, being the bonds in suit, were en 
trusted by Cavaroe & Son to Schiuchardt & Sons in 
September, 1870. (Opinion of Wallace, J.. fol. 116). 
There is some conthiet between the parties as to the 
terms and conditions under which the bonds were 
delivered by the former to Schuchardt. As matter 
of faet, liowever, it 1s not disputed that It Was done 


in IS7O, and for the convenience of Cavaroe. (Opin 
lon of Wallace, J.. fol. 116). Noris there any doubt : 
that they were used purstiant to directions of Cay 
aroe & Son, ostensible owners, for the purpose of 
facilitating their finanelal operations. It is not de , 
nied upon the proofs that the complainants, Dumont 
and others, are the equitable owners of 74 per cent. 
of the bonds whieh form the subject of the con 
Lroversy. 

The legal tithe being in Cavaroe & Son, with 
nothing to indicate the equitable rights of the com 
plainants, it was held by the court below that the 
bonds were subjeet to the lien aequired by Sehue- 
hardt & Sons through their dealings with Cavaroe y, 
& Son, and the present controversy principally in. 
volves the question as to the character and extent \ 
of these liens (Opinion of Wallace, J... fol. 115). 

It was insisted by Cavaroe on the trial that the f 


securities were not deposited with Selhuchardt in the 
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ordinary course of business, but were originally 
sent from New Orleans to New York for the pur 
pose of having a loan negotiated on behalf of Cay 

aroe & Son through Sehuchardt The testimony Ol 
pages Hj? and ays: shows cl SeTIES ol transactions bv 
which the bonds were used as security in procuring 
loans for Cavaroe & Son Srom other parties < it fur 
ther shows that they were under the control of Cay 

aroe, who gave directions as to what should be done 
with them. 

The learned judge below held that the bonds hav- 
Ing been entrusted to Schuchardt & Son ia fhe ab 
NEMEC TE of ATES | special nuderstanding lo Lhe C*Os 44 
rary, they aequired a banker's lien upon them, ex- 
cept as To those express] hy pothecated forthe ben 
efit of the Banking Association. The principal 
question in this case arises as to the len, if any, 
which this latter corporation may have upon the 
bonds. ‘The facts upon which the judgment of the 
court turned are these: 

The New Orleans Bankine Association dealt 
largely in foreign bills of exchange, which it nego 
tiated through Scehuchardt, By the course of bus- 
iness, the amount of the foreign bills remitted from 
time to time by the Banking Association to 
Schuchardt & Sons was credited by the lat- 
ter to the former, and the latter drew upon 
the former from time to time as funds were required 
by it. (Opinion of Wallace, J... folio 117. bv the 
custom of business at New Orleans, advances are 
made by bankers to shippers in anticipation of the 
actual delivery of the bills and accompanying docu. 
ments, and the Banking Association was conse- 
quently necessitated to advanee funds for that 
purpose before it could remit the bills, and = be 
eredited by Schuchart & Sons with their amount. 
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ln order to assist the Bankingw Association in this be 
half, and undoubtedly for the mutual profit of both 
COMCeLTIIS, the Banking Association had cll times Hee) 
rrppitte (| Ly Sehuehurdt ra SOS la (/j “Vr ay GADPOANCE 
hittanees. (Opinion of Wallace, J.. p. 67.) 
Deeember 4th, IS7TL. such an overdraft was author 
ized to the extent of SLOO,Q0O, upon the condition 


thisit the drafts should repre Se TL exchange aclually 


houghtand paid for. fhe transactions hetween 
i ; . ge : 1 rt ' } 
thy TWO Pr ne’ COoncerlis Were mi rove, beg Sore 


times over a million of dollars daily | ( pinion Ot 
Woallaee. . folio LIS. 


The hypotheeation made by Cavaroe for the 


ana the PM porbai quest lon in the eontroversy Is 


concerning the construction and meaning of that 
hypothecation. It arises from the correspondence 


of the parties, whieh was eondueted in the French 


’ 


language. (Opinion of Wallace, J.. folio 118. ) 


. 
, ’ ve ™~s) - ; ’ > oe 7 
ob risa Obl. Ofc the eashiel Ol 1 he Banking 
Assoecintion wrote to Sehuechart & Sons: ‘“* Are we 
stillauthorized to draw a decourer? S1OO.000 against 
purchases of exchange ¢ \alvise bv wire. 
+ ' } ™sy ‘ ’ ‘ #. 
Kebruaryv Lith, 1873, Sehuchardt & Sons replied : 
~The eredit of SLOO,000. @ Cdecaurert Was | redicated 
upon the deposit of New Orleans city bonds, and 
on their withdrawal we supposed thenagreement ean : 
} i 
{ tlec 
ay] ’ 1 Br i “7 4D +4 > lL, , { + | Bank] * 
KRebruaurvy both, 1873, the eashier of the MK INE 
\ssocintion answered: ** Your letter of December 
ith, IST71. authorized us te ydraw in advanee of re J 
4 


mittanee to the extent of S1LOO.Q00, represented by 

purehases of exchange ndvised by telegraph. here 
or | | 

was no mention of a deposit of city bonds to guat 


antee such overdraft. and we have been aeting evel 


since under the impression that the credit was still 
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in foree. We now note that it is eaneelled. and 
beg leave to refer you to the private letter of our 
president lhpon the subject se (on the same Lay .; 
Cavaroc, the president of the Banking Association, 
wrote Schuchart W SONS, referring to thelr letter of 
the Lith inst.: °° | authorize vou to consider a por 
tion of the bonds belonging to my firm whieh vou 
have in vour possession as collateral security ev 
(IS he ACCOMM rf é 

February 27th, 1873, Sehuchart & Sons:-wrote to 
the eashier of the Banking Association:  ‘* In 
reply to vour president's letter of the = ldth 
inst., we taxe pleasure in authorizing vou in ae 
cordance with the terms therein stated. to draw on 
us @ déeconvert tor a sum not exceeding as maximum 
SPOOLO00. ay Anis erehea tft PUTCHUSES.— 

All paper alleged to be bought and sent to Schue 
hardt & Sons, was so bought and sent. No claim 
is made by Schuchardt & Sons, that any drafts re 
ported to be sent were not recelved. 

The New Ovleans Banking Association failed on 
the 4th day of October, 1873, as did also Cavaroe & 
Son. <At the time of the failure Shuchardt & Sons 
had S252 000), of the bonds in CONTPOVErS\ In their 
possession, and there was due from the Banking As 
sociation to them 84,121.92. and there subsequently 
resulted by reason of the non-payment of drafts 
and bills which had been remitted by the Banking 
Association and eredited by it, but charged back 
tO its acco because uncollectible, the stim of 
$195,315.63. Upon the account between Schuchardt 
& Sons and Cavaroe & Sona debt arose against Ca 
aroc & Son ati 87.44. 22. Subsequently Schuchardt 
& Sons failed Opinion of Wallace, J., page 68.) 

The defendant Fry insisted in the court below, 


and sueceeded in maintaining his position, that the 
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bonds thus held were subject, not only to a banker's 
hen for their benefit to the extent of the indebted- 
ness of Cavaroe & Son, but a/so fo the extent OF @ 
> ALL hor all CLAWS of Noh Mohardl de Nows for 
Lhie Pry nent of al/ AADONCE ‘ medde 7, lhem lo lhe 


GCCOMHAES. 
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Qn the other hand, it was insisted and is now re.- 
Spec thully submitted to the court on behalf of the 
complainants, Dumont and others, that the hypothe- 
cation simply contemplated securing Schuchardt & 
Sons to the exfent oft SPOOL OOO. aT LA Of Trans- 
wission lo them of exchange, and to the extent that 
bills of exchange were transmitted the terms of the 
hv potheeation were satishied, although the exchange 
proved uneolleetible 
In compliance with the directions of the COUTT, a 
the master aseertained the unpaid balance of the 
account due from the Bankine Association to Sebhu- . 
chardt & Sons to be, with interest, S195.315.63, and 
to the extent of SLO0O,000, and Interest, the bonds 
were held lable for the elaim. It was also held 
that the bonds having been left by Cavaroe & Son 
with Schuchardt & Sons esfhousl SATE 7 special AUT CC- 
mend, eXCeDpT the pledge of al portion of them for 
the New Orleans Banking Association, those not 
thus pledged were subject to the banker's lien of a 
Schuchardt & Sons. (Opinion of Wallace, J., folio 
19" 
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It is respeetfully submitted that the decision be- 
low is wrong and should be reversed, because, y 
Ist. The complainant Dumont, the equitable 
owner of 74 per cent of the bonds, was entitled to 
recover them from Fry free from any Hen, except 
for such claim as might exist in favor of Schuchardt 
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under the avreemetlit between Chavaror ana thisit 
firm. 


2d. By the terms‘of the agreement, as plainty eX 
pressed in writing, Schuchardt was entitled to look 
to the bonds only to the extent of any deficienevin 
the remittance of drafts : as soon as the drafts were 


remitted, that lien was discharged 


od. There is nothing in the agreement between 
the parties, either in express terms, or necessary 
Implication, which would hold the bonds in suit for 
a balance arising out of all the transactions be 
tween the bank and Schuehardt. 


’ 


4th. Upon this theory there being no claim that 
any draft ever alleged to have been purchased by 
the Banking Association and forwarded to Sehu 
chardt & Sons was not so purchased and forwarded, 
and was not received Ly Schuchardt A SONS, no 
claim exists upon the bonds. 

Were it otherwise, and were the bonds sub 
ject toa lien for non pra ment of ATL\ drafts con 
templated in the written agreement between the 
parties, then the recovery should be limited to the 
amount of netua! losses noAinst CLOHANG PUTCHASES, 
(pp. ZOo—Z9—3()). ’ 

The loss, with a trifling exception, arose not out 
of paper actually bought and paid for (Schuchardt 
& Sons letter of December 4th, 1871. fol. 51), but 
oul of drasts op fhe hawh itse if. 


Sth. But even upon the theory that the $100,000. 
for the "hi déecouvert eredit applied to the ceneral in- 
debtedness of the Banking Association, that security 
was to be fixed as of the date when the balance was 
struck. which was first done before the master In 
IS82. or it was to be struck as of the 4th of October, 


1873. the date of the failtiure lf the latter, as held 
by the court below, be correet, the dividends paid 
by the bank should be credited to the owners of the 


bonds: (see pp.76and 77). 


POINTS. 


I. 
Che primeipal question in the case arises as to the 
meaning of the contract between the parties. That 
thelr respeetive rights must be tested and governed 
by the written communications between them 1s 
evident, and is admitted 1) the learned judge le 
low. [le cites the letters and telegrams exchanged 
between Cavaroe and Schuehardt. and between the 
bank and Schuehardt., and undertakes to ascertain 
how fray the bonds Were hyvpotheeated nude) Lhe 
Leriuis of bhi (Oop de spoude Mee | ete reed Lay, (Opinion 
Of Wallaee. : folio TTS). 

Although the question is apparently complicated 
by the use of a commercial expression in a foreign 
language, and nruch facility is thereby given to the 
exereise of ingenious refinements and plausible 
paradoxes, there seems to be no real difficulty in 
ascertaining what the parties meant, and whether 
it is held that @ déeonvert should be translated 

uncovered” or ‘Sunseeured,” is a matter of very 
little consequence. It may be translated by either 
expression without thereby impairing the force of 
the complainant's contention that all that was ever 
contemplated between the respective partie S Was TO 


secure Schueharat against the hank s failure lo re 


mit lhe pape / efi oh il had miitle / hor, (fi ly So? 


ward. 
Indeed, it would seem difficult, if they had this 
intention in their minds, to make it plainer than 


y they have done by the language that they used. 
We leave out the testimony of the respective par- 

4 , ' , , : 

,° ties, Cavaroe, and Wells (who was one of the part 


ners in Schuchard & Sons’ tirm) and confine our- 
selves to the written evidence of their intention. 
[t will be observed, in the first place, that Schue 
- hardt & Sons were the correspondents and financial 
ents In New York of Cavaroe & Son, bankers, 


ng 

, of New Orleans, and also of the New Orleans 

| anking Association of the same citv. (Opinion 

- of Wallace, J., folho 115). 

-" It was now, therefore, the ordinary relation be 
J . tween a banker and a chanee customer, but one 
| a regularly and for vears’ established between the 

7 parties upon a basis. we Thai \ prestime, OF mutual 


confidence in the integrity and business ability” of 
4 each other. 

Bearing this in mind, we tind that on the 4th of 
December, 1871, Schuchardt & Sons established a 
certain basis of business which they committed to 
Writing, and in the expression of which they used 


} the English language 
’ 


If. 


This paper, to be found (Ti pare 2S. iS as follows: 


‘¢ In order to evinee our desire of doing all in our 


to contribute to the development of our 


power 
hereby authorize you tO draw 


correspondence, we 


hi) 


lipon us, “a adeanece of remillances, to the extent 
of S1lO0,000, with the understanding that sch 
Jrasts ave to represent exchange aclually bought 
ent ond for” 

lt is clear from this that Sehuchardt & Sons were 
Willing to assume two risks: First, that they 
were willing to take, aecept and deal with the 
drafts, provided they represented exchange actually 
bought and pevid for: second, to Imiperi S1LOOLO00, 
on the chance of thelr receiving remittanees of such 
drafts. In this connection if may be important to 
State that the parties were both aware that ex 
change of New Orleans was purchased by making 
addvanees untilsuech timeas the drafts are delivered. 
(Opinion Ot Willie . : i fol, »>-f 

Theinterest of Sechuchardt to merease the business 
Is not only avowed by himself, but it is very clear. 


| 
A 


Lhe charged cl bankers COMMISSION of to ; (>t the 
large amounts in which he cdealt, but besides this 
erecdited himself as against Cavaroe with 77, while 
lowed him but 47. (RP. 90; bottom of page) 

In February, 1873,the bank for some reason hesi- 
tated to draw upon Sehuehardt & Sons for the 
S100,000, and asked with telegraphic brevity and 
clearness, ‘* Are we still authorized to draw @ de 
COMDEG] / SPOOLOO0. hia Ayet PULCHAS & of TRANG dd. 
riselyauire? What @ découvest means here, is not 
shrouded in mystery, even though in-the guise of a 
foreign word, and may be translated ** without se 
curity, or ** without remittance,” or by any other 
expression to show that if was an advance of money 
to be made by the bank against purehases of ex 
change. 

Thus far there could be no difficulty between the 
parties. They must have understood that the @ de. 
couverf was simply a temporary one, to last until 
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the remittances of exchange had been effeeted 
Schuchardt & Sonsanswered this by stating that the 
credit of S100,000. ¢ Jéecoucert was predicated upon 
the deposit oft New Orleans CIty bonds, and that ‘ori 
the withdrawal they of course supposed the agree- 
mentto be eancelled. (Page 2Y 

This theory of theirs was probably based upon 
the lden t hist they had SOL claim Hhporn the secur'- 
ties, whether they were pledged or not. 

Such an idea is vaguely indicated in their letter 
of December 4th. 1871. (folio 51). The cashier of the 
bank thereupon answered, and, wisely confining 
himself to the use of a single language, expressed 
himself with great precision and clearness. His 
letter is worth reproducing as throwing ght upon 
the whole CONTFOVErSS 


™ sy 
fed. 


NEW ORLEANS, February 15th. 1&8 


Messrs. ScrucHuarpr & Sons. 


New York 


Your letter of December 4th, 1871, authorized us 
to draw. aT, IPO LCE of remittance, ha Lhe erlerit of 
SLO OM, POpPrese nled hi PUrchase S OF ¢ rehange ad 
vised by telegraph. There was no mention of a de 
posit of citv bonds to guarantee such overdraft, and 
we have been acting ever since under the impression 
that the credit was still in force. We now note that 
itis cancelled, and beg leave to refer vou to the 


private letter oft the president on thie subject. 
(Signed ) Hk. T. BLANCHE. 


(Cashier. 


Thereupon (lavaroe, the ostensible owner of the 
bonds. wrote the letter of February loth. 1873 (fols. 


53-64), authorizing Schuehardt to consider a_ por- 


tion of the bonds belonging te lis firm which they 
havc in the POSSeSSION as eollateral SECUILIT J) COIS 
the decourert. whieh 1S there translated in CiuSe 


vou should not be covered, € 

le does not, if Is true, expressly state that the % 
aclvanee Ol finds a dec Mees 1S ayatust Cat hange 
purchases, evidently understanding this to be im 


Y we 
plied Prom Wiel hina DreVIOUSIN messed between the 


; 
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parties, lfanv doubt ey feci atter this. 1f seems 


; ‘ j | ‘ ® ; | } 4 . 
tO be removed by the letter of Sehuchardt & Sons 


themselves, to be found at folio 54: t 
In Peptiy to Vol WOTTTIEN pire lent | ) 
. | a | o 
ire in authorizing vou, 


7s = me, 
In necordanee with the terms therem stated. fovialue 
On Us & decomwresrs 


ryofor on stim not exceeding 
msaaxdmim ee) Pa. asad nwsd f 
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If all the evidenee ended here, it is hardly possi ™. 
ble that the learned judge below would have ex- 
tended the len based pon such elear and wunmis 
tukable terms bevond the manifest Intention of the 


parties, and held the bonds for any balance which 


might thereafter be ecrented. ji a7 yoiway, between ‘ 
them But he lavs ‘ ‘great stress upon the sup , 
posed understanding of the Banking Assoclation,and 

of Cuavaroe «& Son. themselves, that the bonds were 

pledged as security for an overdraft . 


lt. HVISINe’ in) part 
from uncollected remittanees. and he calls attention ” 


toa resolution of the bank passed In Se, lember 1873, 


stating thiat with aview of SPCULING the president % 


against eventual loss of the 77 citv of New Orleans 


ote 


ote 


A eg ; 


bonds belonging to the firm of C. Cavaroe & Son. 


and actually pledged to Messrs. F. Schuchardt A 


Sons as collateral security for the payment of all 
foreign exchange bills Sent them for negotiation, 
and by them endorsed, he (Cavaroc) might select 
such securities as he thought proper to the extent 


t 


of SLOO.O00. Trom the treastrv of fhe bank 


IV. 


It is diffientt to see how the acts, or statements, or 
dealings of Cavaroe and the bank, both of them 
upon the brink of bankruptey. can affeet either 

f the bonds. 


Schuchardt or the equitable owner of 


Dumont. 

That Cavaroe needed one hundred thousand dol- 
lars of securities, and was anxious to vet them, is 
very plain, and It is possible that, under the eir- 
cumstances, he did not draw the resolution permit 


ting him to appropriate this large sum with any 


special view to limit his hability to Sehuchardt, and, 


therefore. his claim to the bank's favor. 


Granting that the statement is: Inconsistent with 


the theory that fhe uneovered balanee to be secured 
remit. Cavaroe’s state 


was merely fora failure to 
ment a veal after the contract had been made Is not 
of ati \ Valne whatever, except, perhaps, ais against 
himself. and we respectfully submit that an Opera 


tion in which he was interested to misrepresent the 
real contract to the extent of one hundred thousand 
dollars, to be paid to himself, does not afford a fair 
criterion of the nature of an agreement entered into 


long before. His declarations thus made ean no 


} «+ 
i } I } i 
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extent the purehase of dbratts should go 
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haus. "We hha cl fil moranadium icicle ly — hare 
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hardt (see page 42). pros ding that not more than 
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designation or limitation of the pape d that was te 
he purchased : the only reason that he did 
not wish to remain @ deconres? beine the danger 


of the bank's not sending the paper aetun 


: : 


lv pul 
chased. So manifest is this, and so clear the dis 
tinction between “* business paper” (the purchase 
and remittaice of which was vuaranteed Ly\ the 
bonds) on the one hand and the drafts of the bank 


on the other, that the latter Is specially provided 


| 
for as follows: °° When the bank sends the drafts 

or bhe has ih (idl a ‘| (/ fr hie \ fii & oe EB hyo) Che (idl : 
Va, AW, tbe N. ’ fe , / j JAZ TES / / tf ay hh hitgpiths as 
j ay . aie if Aa fi Cr 2 ‘ti f/f fi / j hg (i pte si ee On hhe 


paument, if me deed PLOPC hen compart the pay 
ment” (Page 42, folio 7: | 

This shows, and the result exhibits the wisdom 
of the distinetion, that a broad line of difference 
was established between business paper purchased 
Ly the bank and dratts from the bank itself (>7) 
third parties. [t issubmitted with great contidence 
that the bonds in question having been deposited 
to answer for such failure as might arise im the ease 
of HYUSTHEOSS Pp pel only, fhe same bonds ire hot 
lable. in default of anv other agreement for loss 
upon the drafts of the bank, whieh eonstitute the 


other class of business. 


Vi 


In support of this, attention might be called to 
the last line in thissame memorandum, limiting the 
draftsof the bank on Seignouret (evidentiv misprint 


ed**Lignouret,” ) tos00,000 fre: 1f we turn to page 116 
we find that drafts on Selonouret I’ peres W Co. to q 
the extent of 250,000 fr. were protested, and to thay 
extent, under the provisions of the decree below, 


the bonds are held, although a plain distinetion Is 


- 


mide ty th) parties themselves yy which sted 
drafts as those of the bank on Sel@nouret were ex 
elided Prom thie Operation of thre aevreement @ he 


BIZ CA ah A 


‘ 
’ 
VII. 
If it should be said that the matural inference 
would hye threat thie bonds shotuled be kept als SeCULITY 
for worthless drafts, we would repeat What we have 
attempted to make clear above and add the follow 
We ; Sehueharat WA Sons. Ly\ their calling, were 
; = ee 


presumably judges of the paper in which they 
were dealine, and considered themselves, as 
their intention and state of mind is shown by the 
Pd pers, eoverec Wiel they recelved the remittances m~, 
ol «crafts Lntil drafts were remitted they were 
ad deconvert ¢ that is. uneovered : the moment the 


drafts Were eerved f hye eensed 1a) bye IF, decouvert 


. 


11) | \\ ¢ 4 fhe 2 ( f 
Kyen if solvent firms afterward became Insolvent. "= iim 
thisecould not change the character of the paper at the 
time, so far as the judgment of the parties was con 
eerned. ~ huchardt Wes as fully eovered \\ hen he 
‘’ 
eos 


recrelved thie biuSiness pcb poe a whieh he fb aereed To 
receive as though he had received any other form ot 
merchandise or security. Tf be had agreed to ad 
vanee one hundred thousand dollars to enable 
Cavaroe to purchase Texan cattle of a certain type, 
and in order to sure the application of tis One \ 
to such purchase he had exacted a security to 


Of at / 


continue in force so long as he remained a decowcest, 
would he not become free as soon aus he received the 
eattle. or the bills of lading, showing their ship 
ment in good and proper condition 

The cattle would then constitute his security fo 
his advances: in other words, he would no = longet 
he ai ACCONTE rf or uneovered - and if cl thard party 
had consented to the use of his bonds to guarantee 
the good faith ot Clavaroe in the application of 
funds to such purchase, would the holder of the se 
curity be bound to wait an indefinite period to as 
certain whether the eattle died) from pleuro-pneu 
monia (>}" were shipwrecked OT) the VOVaAQ® tq) Ku 
rope ¢ We confidently submit that, unless the 
parties choose to make such an agreement, which, 
of course, they might make if so Inclined, there Is 

, 


ho Implication bevond the lettel and spirit of thelr 


soreement. and the contention of the complaimant 


and appellant should be sustained 


IX. 


The following citations from the most approved 
lexicographers of France will support this claim. 
Thus: 


Credit a decouverst. Arances Failes par accepLa- 


LiOWS (itf pu GSCDOHTS be COIMINNE, NOES elie GUTOHEIES 


Pur COVLILAISNSOHILOHLTS AS MALCHAWNAEIN N COMNIOIMECES 


AZLVOUSS®E, (irand dictionalre universe. ‘® 


Translation: Advances made by aeceptanees or if 
eash disbursements. which (advanees jarve not covered 
by bills of landine, consigned goods or other seeu 
rities 

So Littre, Dietionnaire de la langue francaise : 

A decaowres?t, Terme le COMerce > lire “ A¢ ’ 
COM re f chire PH Gorter. a aeOE ChUL CL She garantie 
des arances faites (\ decouvert, commercial ex- : 
pression. ‘Po bec a decouvert,” is to be in advance, 
to have no ort Iranty Ot the mLVanees made | 

Sointhe Dietionaire de Pacademie : 

L deconcert Mlre a decouverl, signitie en terme 
le COMM Ie Ce, noavorrauenun rave, “aucune onrantie @ 
proouey Pe ecreanee —- a) hew Tecoure r/ slonities to > 


have no pledge. no securitv forone s elaim) 


. : = ° . : 
So too, Bescherelle, Dietlonaire national. 
m . ‘ } 7 r « : wn 
{ CQTULPIETCe., Ml ire (f deeourvert \ ClO; Pale dys dl 
(stlise (he Vil ped dite (CCommmeree : [a be a de 


eCOUVeTT : TO have ha SPCLLLPIEA or pledge for ones 


In the light of these coneurrime definitions, 
{ the first eited (Larousse, Grand dietio 
naire universel), is it) not plain that Sehuchardt & 
SOnHS Were ¢ ACCOME it only SO) lone cis they failed ice 
receive the drafts upon the faith or the promise of 
wodeh they made the advances / Surely they were 
secured for these advanees, which were in faet not 


eash but simply acceptanees, the moment the bills 


were sent them, which thev had agreed to receive, 


tO discount anid ce eolleet. 


>. S 


The learned eourt below erred in’ holding that 
Schuchardt & Sons, or theirassignee in bankruptey 
were entitled to a banker's lien against Charles 
Cavaroe & Son upon the bonds Issued for the 
balance due from Cavaroe to Secehuehardt, which is 
proved In the cause to have amounted to S29.715.22. 
and to this extent we understand the court below 
sustained the claim of the defendant Fry to a Hen. 

It will be obse:ived that there is no pretence that 
the bonds in suit were pledged under anv. special 
agcreemenht To respond ice) the claims agaist Clavaroe: 
on the trial the learned judge expressly holds that 
the bonds having been left by Cavaroe & Son to 
Schuchart & Sons without any special agreement 
except the pledge of oa portion of them for the 
New Orleans Banking Association, those not 
pledged are subject to the banker's lien of Sehu- 
ehardt & Sons. 

We submit that upon the evidence it is plain that 
they were hot deposited iM the ordinary Course of 
business. Sehuchardt & Sons never claimed that 


they were entitled to withhold them, until after the 


—— 


bankruptey of all parties in interest. “The securities 
were originally sent from New Orleans to New 
York for the purpose of havine a loan negotiated 
on behalf of Cavaroe & Sons, through Schuechardt 
&W Sons. see testimony of Lawrence Wells, of 
the firm of Sehuchardt & SoTLS, pages o2and Od. 

A series of transactions is shown by which the 
bonds were used as security In procuring loans 
from Cavaroe & Son to other parties, on the pay 
ment of which thev were returned to Schnuehardt & 
Sons where. according to the testimony of Cavaroe, 
Junior, (page 41), they remained for safe keeping ; 


not having been deposited dah the Ora Inhary Wav Ol 


i o 
7 . { ’ 41 . ° ,? , 
Geposits of ballkers, there is ho Imi plied avreement 
(hPoOr, Wied Pie li Cahlh be predicated, anid lt IS 
| 


respectrully submitted that they are free trom the 


bankers liens. so far as the debts of Cavaroe are 


Where a customer has deposited securities with 
il banker LS eollateria! m) 2 particular dlebt, the 
latter Hts not, tin) ler the erretmstances, al 
lien thereon, as the right of the debtor 
ce up the collateral before maturity is) not 
reconellible with a right in the ereditor to hold on 
after pavment for any general balance. 
Grant os. Taylor, 35 Sup'r Ct. (J.&58. ), 


338 > off d o2 NN. Y.. 627. 


The banker s len does hot extend ice al] SeCULLITIES 


happening to be in the bankers hands for any pur 
Petrie es. Mevers, 54 Tlow. Pri. 513. 


\ banker holding a pledge fora specific sum has 
alien only for that amount (Hill & D., Supp. 3804; 
l4 Barb. 586), and cannot, by reason of a banker's 
general lien on securities In his hands, extend it to 
eover other advances, unless by special agree- 
ment 

Story on Agenev, $8 380-81, 5 Mete., 
259: Grant on Banking, 168: 3 Par 
sons on Contracts, 262: Dunenn rs 
Brennan. 8BON. ¥.. 487) 


W here certain bonds Ale pledged LO a broker qr 
banker, to secure the payment of a particular note, 
he has no Hen upon such securities forthe payment 


~) | 


of any other claim. So held in an action for con 
version of the bonds. 
Wryekolf es. Anthony, 9 Daly. 417; 
affirmed, 90 N. Y., 442 
See also note. colleetion of cases on 
Bankers Lien... 383) Moak’s Ene 


Reports, !) sre F 


A general len for a balance of aeeounts is 
founded on custom, and is not favored ; and it re 
quires strong evidence .of a settled and uniform 
usage, or of a particular mode of dealing between 
the parties to establish it. General Hens are looked 
at with jealousy, because they encroach upon the 
common law, and destroy the equal distribution of 
the debtors estate among his creditors. 

Kent's Commentaries, 12th ed... Vol. 


AI 


The ground upon which the learned judge below 
held that the defendant Fry had also a Hen upon 
the bonds to the amount of the balanee of saceount 
due from Cavaroe & Son to Sehuchardt & Sons. 
(page 70, folio 123), is stated by himself as follows : 
“The bonds having been left by Cavaroe & Son to 
Schuchardt & Sons without any special agreement 
except the pledge Of a portion of them for the New 
Orleans Banking Association, those not thus pledged 
are subject to the banker's lienof Sehuchardt & 
Sons.’ 

This is an error of faet. if the learned judge = in- 


N 


tended ce COMVES the hden thisat the bonds were at 
ull separated, so that part of them apphed to any 
Claim against the bank, and part of them were 
omitted and thereby became subject to a) banker's 
lien, 

Although it is trne that Cavaroe in lis letter 
does use the expression. ‘* Lauthorize vou to con 
sider a portion of the bonds belonging to my firm 
Which vou have in your possession as collateral 
security. In ease vou should not be covered.” 
vet in fact no portion was speeifieally assigned, and 
the claim throughout has been that all the bonds 
were pledged to the extent of one hundred thou 
sund dollars to the payment of Schuchardt’s elaim 
against the bank, if any. 

\bout thisthere can be no real dispute. ‘The an 
swer of the defendant Fry is) plain to this effect. 
lle says that (4e Gouds were deposited with the said 
Mrederick Sehuchardt & Sons as security for any 
Indebtedness or balance of account whieh at any 
time might or eould arise in the course of ther 
tforesaid dealings, ete..and the learned judge be 
low holds that a hypotheeation of (“fe bonds to 
Schuchardt & Sons was made by one of the Cavaroes 
for the benefit of the New Orleans Banking Asso 
Clation in) February, 1873 (fol. Tis) and that, to 
the extent of S100,000, defendant Fry, as trustee for 
Schuchardt & Sons, has a len upon fhe bonds for 
the unpaid balance of the account of the New Or- 
leons National Banking Association. ln other 
words, all the bonds were pledged to the extent of 
S1LOO,000 for some possible claim, as to the real 
nature of whieh the parties do not agree, on the 
part of Sechuehardt & Sons against the bank. 

See order and decree : fol, 174, also the cle- 


Cree if folds. Rod B23 Also opinion oft Woallaee, a 


fol 235: ‘+ The terms of the pledge were that the 
bonds then in Possession of Mr. Schuchardt should 
be held by them as security for any advanee or 
overdraft which might ultimately exist in the deal 
ines of the parties to the extent of S100,000."° ) 

No better test ean be offered to prove the correet- 
ness of this view than this: Suppose the bonds 
had been worth forty cents on the dollar. Would 
not all of them have been liable to the claim of the 
bank? If not, what portion could have been separ 
ated to answer this claim, and what omitted as 
being the Property of Cavaroe, subject to the bank 
ers lien / 

Upon this assumption, the rule of law established 
In the courts of this country.inecluding the Supreme 
Court of the United States, is clear. The rule is 
thus laid down in Mr. Jones’ work on Liens: 

‘OA banker or broker holding securities pledged 
for the pavinent ofa particular debt has no hen 
upon them fora general balance of aecount or for 
the payment of other claims. The general lien is 
limited and defined by the express contract. Thus, 
if a partnership and an individual member of the 
firm have accounts with the same bank, and the 
partner deposits certain railway shares as collateral 
security for a certain promissory note of his own 
discounted by the bank, or for any sums he may 
thereafter owe to the bank, the faet that the shares 
were the property of the firm, and that the dis- 
counts obtained by the use of them were employed 
for the Purposes of the firm, does not entitle the 
bank to hold the shares as a security for a balance 
«lue him from the firm. 

‘AN customer of a bank deposited With if as seeu- 
ritv for his current indebtedness on discounts on 


the note of a third person secured by mortgage, and 


24 


afterwards withdrew the same for the purpose of 
foreclosure and collection under an agreement to 
return the proceeds or to) furnish other securities. 
He purchased the mortgaged property at the fore 
closure sale, and at the request of the bank depos- 
ited with it the deed of the property. His indebt- 
edness to the bank was afterwards fully paid. and 
fora time he had no dealings with it. Afterwards, 
he incurred other debts to it, and was largely in 
debted to it when he became a bankrupt. It was 
held that the bank had no equitable Hen on the 
property mentioned in the deed.” ($251, vol. 1.) p. 
LG). 

ln support of this last proposition the author 
cites the Railroad Co. es. MeKinley, 99 U.S., 147. 
This, however, is a elerical error, the true reference 
being to Biebinger rs. Continental Bank, p. 148) of 
the same volume. 

There is, therefore, an obvious fallacy in the 
learned judge's decision, and he should have found 
that there being an agreement between Cavaroe, the 
ostensible owner Of tlre bonds, ana Schuchardt, ly 
whieh thie were pledged to the extent of S1LOO.O000. 
to the bank they were not Hable to a eeneral lien 
as nenimnst Cavaroe. The eveneral lien, even if 11 


world heave otherwise existed, WilS displaced by 
the specie lien giver to Sehuechart to the extent 
of S100,000. In his favor to protect him In case of 


disability on the part of the bank. 


XII. 


Our position seems to be particularly strong when 


Ee RNR 


it is considered that 74 per cent. of the bonds be. 
longed equitably to the complainant Dumont, and 
that every reasonable intendment is in his favor. 
As we have endeavored to make clear above, what- 
ever may be the fact as to Cavaroc, Dumont is not 
concluded by the recitals in the resolution of the 
Banking Association, and is entitled to insist upon a 
strict performance of the contract between the par- 
ties. No intendment enn exist as against. him to 
deprive him of his property. It is sufficient that, 
according to the rules that affeet negotiable instru 
ments, he should be bound without assent on 
his part expressed or implied, and = without 
knowledge, to sustain any loss as a result of his cor- 


respondent's Operations 


AIII. 


A serious question arises as to the application of 
the dividends realized from the assets of the New 
Orleans Banking Association. The appellant elaims 
that the rule applied by the learned judge below 
cannot here be sustained ; that it is extremely harsh 
and unjust in its application to him, and actually 
works inconsistent results. The comptroller of the 


eurreneyv deelared dividends amounting to 60%. to 


the ereditors of the Banking Association, and the 
defendant Frv received that percentage of his debt, 
which had been proved as a debt without security 


to the amount of $195,315.63. Heeclaimed to apply 


the whole payment thus received, first, to discharge 
the unsecured portion of the claim of Schuchardt 
& Sons neninst the Banking Association. whereas 


—_ 


the othe rties to the controversy insisted that it 
‘ rit 1) Pt : 4 tally bpd ane par secured 
by the collaterals. as well as pon the part unse 
eurec Opinion of Wallaee, .|.. page ra 

it will ap ped frome that Op Mion thist the entire 
mount of me dividends was credited to the 
S190. Q000 and there bermne still S1LOOLOO0, he deeided 
t | . ee / S 1 OO ON Wiis the hundred fhousnanad fo. 

eh securit vas held, and that therefore so 


fe, f jf Sef ly, (fi / / han) Ss, f fit J Se ssid vid oth bie NG 


j re } . . ‘ 
ai YOMAMHOTSACTS PrthOUwe hh, OTN strikkine cl 
) heehaurged mterest since Oetober 4th. ES73. 
‘| 3 4 iv erro) If the SLOOLOO8. applied 
() ie TPhcie btedness (>] thie New (Orleans 
2. aon 1 , ‘ f byeat ¢ H ] 
Drbbkidne SSocintlon. cM too The PON Te the DOncs 
ee neasent. ha ae ourit it | Ars 
| mek as curity, then the securitv. elther was 
} ‘ } i ] | 
to fixed as of the date when the balanee was 
} } = 4 ! i 
STUCK. Viiich) Was FTIPSt ctohe before thie master Ty 
7 ] . 
ISsav, flere | Vinge beelh itinually up to that line 


| 1 x “) ft thre {thy Ol Ode Obey) IN, 4 the cds) o> oft 
fhhe Lagi The court has assumed the latter, 
there! isstimine, aus faroas the leonl effeet of the 
sition FOeS thar on that day the owners of those 
bonds paid StO0O,000. of the indebtedness of S195, 
tO. O55 

If thas by frie, then to that proportionate extent, 
these sureties having paid the debt of the principal, 
Lye lhe entitl (| la) Whiaitevel asseiIS OF credits the 
prineipal had in his) possession, and it appearing 
that there were two large dividends Ly the New 


Banking \ssoclntion. then proportion 


lye erecdlitedc 1) the OWES of the bonds. 


al conclusion, based upon the 


learned judge's own premises, the decision did not 
proceed. It ignored the necessary consequences of 
thus fixing the diate : ana eredits. as we have above 
stated, the entire amount of the dividends to the 
S199,315.63 > then, it appearing that notwithstand 
ing the payments of these dividends, there was 
still] SLO0,000, due the learned judge held as we have 
stated above, thus making the bonds security for 
more than the S1O0O.000. whieh was then eX PTress 
limit. 

On the other hand, 1f it were eorrect to hold that 
the last hundred thousand dollars constituted the 
amount of indebtedness whieh the bonds were = in 
tended to guarantee, then it Is clear that no. inte 
est should have been eharged on that amount until 
the date when the balance was finally struek before 
the master, namely, in 1882 

If this position be sound, it would necessarily 
follow that any further dividends from the New On 
leans Banking Assoclation, should also be credited 
pro rata to the owners of the bonds, ASSUMING that 
the I) nis ale lj ible in UTA Wil\ for the debt oft the 
Banking Association to Schuchardt, or to his: as- 


Sighnee 
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Schuchardt & Sons received In pavment of coupons 
for interest on these bonds, sums amounting in the 
aggregate as follows : December Ist, 1873, 88.120 


June Ist. S74. SSL TPO: Mav Yd. T8755. S8.094.64 : at 


various times in I88l and 1882, $77,853.70 2 (pages 
78 and 79, and page 142 This last amount was re- 


duced by attorney s eharves TQ) SO7.OD6. (On the 


three previous sums. the court below credited in 


terest at the rate of six and seven per cent. On the 


—s 
— 


last named stum we court allowed hry to debit him. 
self with 2) per cent. interest, while still continuing 
against the bondholders an interest of 6 percent. on 
the indebtedness. This 2! percent. was fixed by 
hry, who was president of the bank, in his Ca pra. 
city as president of the bank in which they were 
deposited, a day or two before the time when he 
eave lis testimony, 

low he arrived at this, why it should have been 
24 per cent. rather than4 percent. or 3 per cent. or 
any other rate, does not appear from his testimony. 
If he had deposited the fund in one of the author 
ized depositaries, such as the United States Trust 
Company, he might possibly claim, with a show. of 
plausibilitv, that he had earned for the fund all 
that he could Procure, but having chosen to mix it 
with the funds of the bank of which he was presi 
dent, an arbitrary athowance by him of so small a 
rate of interest, when he was claiming all that the 
law could possibly allow him, does not seem to be 
either reasonable or law fil (>) just. 

The claim of the complainants, and of all those 
who are Interested in the bonds, is that when the 
defendant Fry received the amounts aggregating 
S67,596.99, he should have at once applied them on 
account of the indebtedness, to whieh he has always 
Claimed that they were applicable He would 
thereby have reduced the interest on the indebted- 
ness to that extent. but 1f he chose to keep the ae- 
COUNTS separate, it was his duty to credit both 


sides with the Samie rate 


XV 


The contemporaneous exposition of the views of 
parties as to the meaning of thei agreement is the 
only one which is valuable in law. 

The best and surest mode of expounding an _ in- 
strument Is by referring to the time when, and ei 
cumstances under which it was made. To this ef 
fect iS the old maxim of law conte IMM ppOlLAHEed EXLPos 
itio esl optiind el fortissima i lege (2 Inst... 11). 

This ancient and reasonable canon of construction 
has been applied in late euses as one of the sutest 
that could have been followed, whether the inter 
pretation of a statute was involved, or ambiguous 
expressions In a contract. 

See Broome’s Legal Maxims, p. 68 2 
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As to the appheation of the maxim to the con 
struction of public “acts, Sé¢ 
Sedgwick on Stat. and Const. Law, 212 


, 


of N¢ J. J] Rey Kal 


Contemporaneous exposition of doubtful provis 

ions (v7 a/7 justruments, and particularly in legisla- 
tive enactments and constitutional eharters, are 
held to be legitimate and useful sourees of construc 
tion: 3 Piekering, $18, cited as *‘ singularly felic 
tous’ and as ‘‘illustrating the old maxim = conmflem 
poraned er positlo ext Jortissima in be oe.” 


Rv Breslin. 45 Hun. 215. 


After a catastrophe has oecurred which has not 
been provided for by the parties, the, dare very fre 
quently disposed to put a different coloring upon 
their operations and to adopt new views of their re- 


spective rights and duties, and if the views of Cav: 
aroe When about to fail are of any value, 1t Is quite 
logical to claim that the claims of the defendant 
ry of the hiability of the bonds fora veneral in- 
debtedness of the bank are the result of an after 
thought, or of some recent discovery. When he 
proved his claim against the New Orleans Banking 
Association in the bankruptey court of Louisiana, 
he was certainly bound by law and in good faith to 
state that he held this valuable security, if) he re- 
ally believed that it was applicable to the general 
balance in his assignors favor: in Heu of this he 
proved it as a claim without security. As we have 
no disposition to make the slightest imputation 
upon his good faith, his view of the position that 
he took at the time is very apparent. 

Light is also thrown tipon the opinion of Sehuch 
ardt & Sons at the time of taking the drafts as to 
Whether they had security for the payment of 
drafts in the bonds under dispute by the fact that 
it appears from the case of Casey os. Sehuchardt, 
6 Otto, p. 494, that they at the time of receiving 
the drafts for 250,000 fr. on Selgnouret) Freres, 
whieh form under the date of December 2Uth, 1875, 
abasis of a claim for 854,280.41: (see Schedule A 
of Fry's account against the New Orleans Banking 
Association, page 1OL;) took what they supposed to 
be valid security for their claim in the shape of 
other securities, entirely distinet from the bonds in 
question belonging to the Banking Association, 
amounting to $60,000, which securities they only 
failed to realize on because the United States Su 
preme Court decided that the pledge was not com 
pletely made. The general grounds of the decision 
are more elaborately given In Casey es. Cavaroe, 6 


Otto, p. 467. ‘This shows that they really intended 
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to carry into practice the «istinetion Upon which 
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AVI. 


lor the various errors shown In the petition of 


appeal, some ob W bide T are above disctissed., it Is le 
spectfully submitted that the iidoment should be 
reversed and the cause remanded to the Cireuit 
Court. With appropriate mstructions 


New York ; loth January, 18sy 
KDGAR A. TLUTCHINS, 
Nolicito) Sor Appellant 


FREDERIC R. CoUDERT. 


C‘onunsel. 


ww 


- — <n e ~ 


Supreme Gourt of the United States. 


EDWARD H. REYNES, sole surviving Assignee of Charles 
Cavaroc & Son, bankrupts, 
Appe Slants. 


FREDERIC DUMONT, AUGUST HENRY REINE, JEAN 
DAVID MOCKEL and CHARLES M. FRY, Trustee in 
Bankruptcy of Schuchardt & Sons. 


FREDERIC DUMONT, AUGUST HENRY REEINE and 


JEAN DAVID MOCKEL, 
Appt llants. 


ns, 
CHARLES M. FRY, Trustee in Bankruptey of Schuchardt 


& Sons, and EDWARD H. REYNES, sole surviving 
Assignee of Charles Cavaroe & Son, bankrupts. 


Brief for Appellee Charles M. Fry. 


JAMES C. CARTER, 
Of Counsel for Appellee KT Yy. 


NEW YORK 
Doveitas TayLtor, Law, Book ano Jos PRINTER. §Y NaAssat 


sy 


7 r € 
1R&9 


Supreme Court of the United States, 


OCTOBER TERM, 1888. 


EDWARD H. Rerynes. Assicnee. 


XC... 
Appellant, 
™ No. 174 
KREDERIC DUMONT ef a/.. 
Appellees. 
FREDERIC DuMONT ef a7/.. 
Appellants, 
oan No. 175 


CHuARLES' M. Fry. ‘Trustee in | 
Bankruptey, ef a@Z., 


Appellees. 


The two causes above entitled represent tw@ different 


appeals taken by different parties in the same action. 


There was originally but one suit. 

That suit was a bill in equity filed by Frederic Dumont, 
August Henry Reine and Jean David Maockel, of Havre, 
France, for the purpose of enforcing their title and rights 
to and in certain bonds of the City of New Orleans, which 
they alleged to have heen purchased On the joint aC- 
count of themselves und Charles Cavaroe & Son, of New 
Orleans. 

The bill, as originally filed, hardly presented a ease for 
equitable cognizance and it was followed by an amended 


bill. This latter was of a rather anomalous and doubtful 


character, and it is not at all certain that it exhibits a bet- 
ter case. ; 

The principal allegations are that the complainants were 
the joint owners in equity with Francis Laborde and E. H. 
teynes, assignees in bankruptey of C. Cavaroe & Son, of 
New Orleans, of two hundred and thirty-two bonds of the 
City of New Orleans, whieh were in the possession of the 
defendant Charles M. Fry, trustee in bankruptey of Messrs. 
Sehuchardt & Sons, of the City of New York; that this 
joint ownership in equity arose from the facet that 
the bonds Were purehased by ¥ Cavaroe AX Son 
with the money of the complainants and for the joint 
account of C. Cavaroe & Son and the complainant, but 
were not purchased in their joint names, nor in the names 
of the complainants. These negative averments of how 
things were vo0f done in order to suggest an Inference as to 
how they were done do not possess the certainty which 
ought to characterize the allegations designed to Support 
the jurisdiction of the Court. If the bonds were negotiable 
instruments payable to bearer, and the circumstance that 
they were alleged to be coupon bonds makes that prob 
able, the egal title would be in the complainants, for hav- 
ing been bought with their money, they would be entitled 
to the possesion of them, or, if not this, such /egad title 
would have been in the complainants and C. Cavaroc & 
Son, until the bankruptey of the latter, and after that, and 
when the bill was filed, in the complainants and the defend- 
ants Laborde and Reynes,the assignees of C.Cavaroe & Son. 
The legal title to a bond pavable to bearer and passing by 
mere delivery 1s In the party entitled to the possession, Or 
in that of those who are the beneficial owners; and there 
would seem to have been no difficulty upon the allegations 
of the bill in maintaining an action of frover or replerin in 
the names of the complainants alone or in their names and 
the names of Labordeand Reynes, assignees. The cirecum- 
stance that there were or might be matters of difference be- 
tween the complainants and the representatives in bank- 
ruptey of C. Cavaroe & Son in relation to the bonds, would 
have been no-obstacle to the action at law, and was no 
justification fora suit in equity. Indeed that matter could 


- 
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not properly be litigated in a suit in equity otherwise prop- 
erly brought to enforce a title of the complainants and C. 
Cavaroe & Son against other parties who had no concern 
with those matters of difference. 

These indirect and doubtful allegations of equitable title, 
which, if true, show that the complainants are vof entitled 
to the possession of the bonds, are followed by an allega- 
tion of a demand upon the defendant Fry for the posses- 
sion, and of a refusal by him to comply with the demand ! 

Then follow allegations that the defendant Fry pretends 
to have some claim or lien upon the bonds as the trustee 
In bankruptey of Schuchardt & Sons, and that such pre- 
tences are unfounded, &c., and there are also allegations that 
Laborde and Reynes, assignees of C. Cavaroe & Son, the 
Louisiana National Bank of New Orleans and N.W. Casey, 
Receiver of the New Orleans National Banking Associa- 
tion, also pretend to have liens, which the complainants 
in like manner dispute; and the parties thus alleged to 
have set up claims to the bonds are made parties defend 
ant. | 

The praver for relief is in substance that the defendant 
Kry should set forth in an answer what his claims are, that 
Laborde and Reynes and the other defendants should set 
forth their elaims, that the Court should adjudicate upon 
all the matters and make such decree as justice might 
require, | 

The real motive to the bill seems to be an impression 
that if the complainants and Laborde and Reynes should 
unite ina suit at law to reeover the bonds from the de- 
fendant Fry, they would or might be defeated, and would 
then be obliged to redeem the bonds by making an incon- 
venient tender, and perhaps be obliged to prosecute another 
suit in equity. 

Equity, indeed, has jurisdiction where the remedy at law 
is doubtful, but the dowhbt must be something differ- 
ent from doubt concerning the facts of the transactions. 
The defendant Fry either had a lien, or he had not; and in 
either case the remedy was clear. It may at times be a 
very convenient thing for parties to call upon a Court to in- 
quire what the real facts of intricate transactions are, and 


to declare and adjudge what rights they may have; but in- 
tricacy of transactions, and ignorance or doubt in the mind 
of aparty whether he has any rights and what they may 
be, are not, of themselves, a sufficient ground for invoking 
the interposition of a court of equity. 

One incident of a suit of this sort is that we do not Know 
what the action is really about, and what matters are to be 
tried on it until the answers come in. Such is the case 
here; and when the answers are examined it is found that 
the defendant ry sets Up a lien tbpon the boads of two de- 
scriptions; first, a lien to secure a balance due trom C 
Cavaroe & Son to Schuchardt & Sons, arising out of tran- 
sactions of those two firms; and, second, a len to secure a 
balance of account to the extent of S1LO0,000, due from the 
New Orleans National Banking Association to the same 
firm of Schuchardt & Sons, and arising upon transactions 
between that association and that firm. 

The answer of Laborde & Reynes, assignees of C. Cavaroe 
& Son, bankrupts, asserts that those bankrupts are en- 
titled to half interest as joint purchasers thereof with the 
claimants, and asks to have the accounts in relation to such 
purchase between those bankrupts and the complainants 
adjusted, and their respective interests declared. In other 
respects this answer assumes an attitude similar to that of 
the bill, and shows clearly enough that Laborde & Reynes 
are united in interest with the complainants, and ought 
properly to have been joined with them as complainants. 
Neither the Louisiana National Bank, nor Casey, the Re. 
ceiver of the New Orleans National Banking Association, 
make any answer. 

Upon this doubtful foundation the cause was heard and 
determined, no serious question apparently having been 
made concerning the jurisdiction of the Court. That ques- 
tion, however, does not seem to have been waived, and in- 
asmuch asthe decree determined the rights and interests of 
the several parties in respect to the bonds, and appears to 
have been exeeuted (see confirmation of sale and petition of 
appeal, pp. 162, 164), it may perhaps be open to the ap- 
pellee to insist upon the objections to the jurisdiction, and 
that 1f those objections should be allowed as sufficient, that 


the proceedings really amount to an arbitration and an 


award, and that inasmuch as the award has been executed, 
things must remain as they are and the appeals be dis 
missed. 

Upon the facts a number of important questions arose 
all of them relating to the validity and extent of the liens 
asserted by the defendant Fry, as the trustee in bankrupte) 
of Schuchardt & Sons. The full statement and discussion 
of the facts will be reserved for the more appropriate places 
In subsequent parts of this brief, but a general statement 
sufficient to impart a clear understanding of the questions 
should here be made. 

It was proved that for many vears prior to 1878 C. Cava 
roe & Son had been engaged in business In New Orleans as 
merehants and bankers. Among other things they seem 
to have been largely engaged in the business of purchasing 
bills drawn by shippers of merehandise against the ship- 
ments, and also shipping merchandise, prineipally cotton, 
themselves, and drawing against their shipments. These 
drafts would be drawn. of course, on the commaanere of the 
merehandise abroad. CC. Cavaroe & Son did not wish to 
await the payment of these bills abroad. It was necessary 
for them to realise on the bills immediately, either by a 
sale thereof or by a discount of the same. For this pur 
pose they were in the habit of transmitting their bills to 
the market for such things, namely; New York, and of 
COUTSe they required there a financial agent and banker to 
effect the sales or furnish the diseounts. Sehnehardt & 
Sons were theiragentsand bankers for this purpose, and the 
eourse of business was for Cavaroe & Son to remit the bills 


and cil the Sane time draw Op) Schucharat & Son against 
the remittances. The latter firm would pass the amount 
of the bills remitted to the eredit of the drawing account of 
Cavaroe & Son, and charge against them in the same ae 
any draft paid by them If the bills 


remitted were not paid at maturity, Sehuchardt & Sons, 


eount the amount of 
whose endorsement would always be on the bills, would be 
obliged to pay them, and upon such payment would charge 
the amount overagainst Cavaroe & Son on the same draw- 


ing account. This mode of business would, of course. 
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at times render the aceonnt of Cavarae & Son orerdraiwn, 
in the same way as if the latter firm had drawn on 
Schuchardt & Sons without remitting bills. 

Cavaroe & Son did at times draw upon Schuchardt & 
Sons without remitting bills, for the purpose of putting 
themselves in funds in order to buy bills in New Orleans ; 
the course of business in that place often requiring that 
the money fora bill be advanced before the aetual ship- 
ment of the merehandise against which the bill was to be 
drawn; indeed it isa common practice everywhere for a 
buyer and shipper of merehandise to obtain from some 
banker or other person having confidence in him an ad- 
vance of money with which to purchase the merchandise 
to be shipped ; and afterwards when the goods are bought 
and shipped, to draw and deliver his bill with the shipping 
documents to the party from whom the advance has been 
obtained. In this way also the aeeount of Cavaroe & Son 
vith Schuehardt & Sons was liable from time to time to be 
verdrawn. An indulgence of this sort is not Inftrequeneg, 
he extent of it of course depending upon the degree of 
‘redit whieh the customer enjoys with his banker, or the 
possession by the latter of some collateral security. 

The bonds in question had been placed by Cavaroe & 
Son in the possession of Sehuehardt & Sons in 1870. 
What express contract or understanding there may have 
been at the time of the deposit is not clear upon the evi 
dence. Different and inconsistent statements are made by 
the parties ; but it is not disputed that from time to time 
loans had been made direetly by or procured upon them 
by Sehuchardt & Sons for Cavaroe & Son. And It is 
believed that there can be little doubt that they were thus 


held by Sechuchardt & Sons, for the ordinary purposes for 


which bankers hold the securities of customers. The pre- 


tense of the junior Cavaroe that they were deposited for 


safe custody merely, finds no support in the evidence. 
There was nothing on the face of the bonds indicating that 
any other person than Cavaroe & Son had any interest in 
them, nor did Schuechardt & Sons have any notice of that 
fact. 

Cavaroe & Son failed on the 4th of October, 1873. 
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What the precise condition at that time was of their 
account with Sechuchardt & Sons does not distinctly 
appear; but when the aecount was made upon January 
12th, 1874, there was a balance against the former of 
$7,454. This balance was subsequently increased by a 
further payment which Sehuchardt & Sons were after 
litigation compelled fo make oft } SPO OOO draft drawn upon 
them by Cavaroe & Son. 

Schuchardt & Sons and subsequently Fry, as. trustee, 
Claimed a lien upon the bonds held by them for the pay- 
ment of this balance, and this claim formed one of the 
principal subjects of contention in the court below. The 
decree fully sustained it. 

Schuchardt & Sons claimed a further lien on the bonds 
to secure a balanee of account in their favor against the 
New Orleans National Banking Association to the extent 
Of s100,000. This association appears TO have been 
engaged in doing much the same business in New Orleans 
In the way of purchasing bills drawn against shipments of 
merchandise as Cavaroe & Son. There were close relations 
between it and the latter firm. Indeed the senior Cavaroe 
wus its president. It was clearly proved by written cor 
respondence that Cavaroe & Son had in February, 18 
authorized Schuechardt & Son to hold the bonds as colla 
teral security ‘* en cas de deconuvert’’; but it was insisted 
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by the complainants and the assignees of Cavaroc & Son 
that this term must be used in connection with a privilege 
given to Cavaroe & Son by Schuchardt & Sons to draw @ 
decouvert, that the meaning of this latter phrase was 
to draw without remitting bills to eover the draft, 
and that in ease of any such draft, if bills should 


subsequently be remitted, the security sought to be 


assured by the pledge would be given and the bonds 
relieved from the obligations. This rather singular view 
singular at least in its consequences—was_ rejected by 
the Court, and the purpose of the hypothecations declared 
to be to secure any over-draft on the account however 
made which resulted in creating a balance awainst the 
Banking Association. 

The third controverted question concerned the extent of 


the security thus given. The Banking Association became 
Insolvent on the same day with Cavaroe & Co. and was 
wound lly). Schuchardt & Sons proved their whole debt 
and received 


against it, which was allowed at $195,315.63, 

dividends amounting to fifty-five per cent. It was insisted 
by the complainants and the assignees of Cavaroe & Son 
that a part only of this debt was secured, namely, S1OO,000, 
and therefore the dividends belonging to that part should 
be accounted for by the defendant Fry, who had received 
them, to the owners of the bonds. The contention on the 
otherside was {hiatthe manifest purpose of the hypothecation 
and the real agreement was to secure the wfole of LIS 
balance of account, but to limit the amount of the Hability 
to $100,000. This latter view was sustained by the Court 
below. 

Another question arose upon the claim of the defendant 
ry, in the proceedings before the Master, to an allowance 
of interest upon the $100,000. The Master disallowed this 
claim, but his decision was overruled by the Court and the 
Claim allowed. 

A further question is open upon this appeal, although 
the point may not be pressed. It relates toan allowance to 
ry, trustee, of counsel fees as a lien on the bonds or their 
proceeds. The City of New Orleans refused to pay any of 
the COUPONs of this issue of bonds, wholly repudiating its 
liability. ‘The owners of the bends requested Fry to take 
proceedings to enforce payment. He did take such pro 
ceedings, and after a long litigation sueceeded in compell- 
ing payment. Besides requesting Mr. Fry to take this 
action, the complainants and the assignees of Cavaroc & 
Son call him to account in this aetion for the moneys thus 
collected. The Court held that the necessary expenses 
must be borne by the bonds. 

There is still another question which the appellants may 
ritate. After the colleetion by the defendant Fry of the 
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a 
coupons above referred to he deposited the money in bank, 
recelving therefor and charging himself with interest at the 
rate of twoand one-half per eent. The point was made that 


he should have applied the money to the payment of the debt 
so faras it would go ; that this would have extinguished 


interest at the rate of six per cent. upon an equal amount 
of the debt, and that therefore he should be charged with 
interest at that rate, but he was advised that he had no 
power so to apply it, and so the Court held. 

The Court below, after the hearing upon the pleadings 
and proof, rendered a decision upon the main questions 
arising thereon, and ordered an interlocutory decree with a 
reference to a master to take the accounts (see opinion, p. 
66). It was not, however, until the hearingupon the settle- 
ment of the decree that the question of the extent of the 
security affected by the hypothecation forthe benefit of the 
New Orleans National Banking Association arose. A further 
argument was had upon that question upon which a sepa 
rate opinion Wils pronounced by the Court (see opinion, }). 
70). 

The interlocutory decree deciding the main questions 
and directing the reference to a Master was then entered 
(p. 73). The defendant Fry then exhibited his account 
pursuant to this decree (pp. 75-80). Divers exceptions 
were taken to this account by the complainants, and by 
the defendant Revyvnes, survivor of Laborde and Reynes, 
assignees of Cavaroe & Son (pp. 80 to 85). Mueh evidence 
was taken before the Master, who made his report on Oct. 
13th, 1888 (pp. 125 to 128). The defendant Fry filed divers 
objections and exceptions to the report, in double form, 
one containing objections and requests and apparently 
viewing the report cLS provisional and subject LO correction 
by the Master (} >). 128-180), another, consisting of ex 
ceptions ONL and viewing the report as final (pp). 130-132). 
orde, survivor of 


; 


The complainants and the defendant Lal 
Laborde and Reynes, also filed exceptions to the report 
(pp. 152-133). 

Upon the hearing of these exceptions the Court rendered 
a decision (see Opinion, p. 139) ordering amendments and 
sending the report back for correction, and an order to that 
effect was entered (p. 140). The report was corrected in 
accordance with the order (pp. 142-144), and the complain- 
ants and the defendant Reynes, survivor, &e., again ex- 
cepted both TO the deeision of the Court ordering the Cor 
rections. and to the corrected report (pp. 144-146). 
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A final decree was then entered declaring the rights of 
the parties, stating the sums for which the defendant Fry 
was entitled to a Hen upon the bonds, ordering the moneys 
collected by him on coupons to be first apphed to the ex- 
tinguishment of the len, and the bonds themselves, or 
enough to answer the purpose, to be sold, under the diree- 
tion of the Master, and that out of the proceeds he should 
pay the residue of the debt for which the defendant Fry 
held the bonds, and tae costs and disbursements of the ae- 
tion, and that the balance of such proceeds with any bonds 
unsold be paid over and delivered to the solicitors for the 
complainants and for the defendant Reyvnes, surviving 
assignee Of Cavaroe & Son, ii certain proportions, pursuant 
to a stipulation filed by those solicitors, those parties has 
Ing agreed to suel a disposition ( })}?. 146-149). 
here were exceptions by the defendant Fry to the 
various rulings by the Master and the Court adverse to 
him, but as he has not appealed they become unimportant. 


This decree dppeaks oh the Master's report of sale and 


confirmation thereof to have been executed to the extent 
of selling ninety-two of the bonds and extinguishing, with 
the proceeds, the hen of the defendant Fry and paving the 
costs of the action. No receipt appears of the com 
nlainants or the defendant Reyvnes for the balanee of 
moneys and bonds adjudged to be delivered to them (pp. 
1 HO-168). 

The complainants and the defendant Reynes, assignee of 


Charles Cavaroe & Son, appealed to this Court (pp. 163-168). 


First Point.— The defendant and appellee Fry, as trus. 
tee in bankruptey for Schuehardt & Sons, had a lien 
pon the bonds in question for the payment of the sum 
Of 820,715.22, being the balanee due that firm on the 

account between it and C. Cavaroe & Son, as adjudged 


by the decree of the Court below (p. 147). 


|. This ien is what is ordinarily Known as a banker's 
lien. by long established law a banker has a lien 
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upon all fundsand securities in his possession for the 


payment ot 7 balanee die re) hai ()T] Is vrenere | 
account with a customer, unless it appear that the 


funds or securities are held by him for a purpose 77 


CONST of; nit with v e }, ay }}. 

Davis es. Bowsher, 5 Term, 488. 

Bolland es. Bygrave, By. & Moody, 273. 
Brandon vs. Burnett, 12 Ch. & Fin, 787. 
Jones 7s. Pepper, 
ln re Kuropean Bank, Law Rep. S Ch.) 41. 
ln re Gen. Prov. ASS. Clo... Law Rep (14 Ko 


Story Oy} Aoveney. ~ ST. 
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All liens, ePXCeDT STAi LOr\ lens. wre ereated 1 
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eontTract: but the eontract mav be, and perhaps 1?) 


most eases is, an /iap/ one The hen referred 

to is implied from the nature of the transactions 
} = = ’ } 

between a banker and his customer, the usual rela- 


ions HDetween those parties, and the emrcumstance 


1 lien is. whenever oceasion arises, asserted 


that sue} 


ana ¢ njioved by the banker without objection 


the customer. 


It mav be useful to eal] attention to the proml- 
nent features which business between a banker and 
his customer usually exhibit. These show at once 


the propriety oft such cl lien and define its eharacter 
and extent. 

A banker is one who deals in money, and carries 
on his business at some financial centre. Mer- 
chants require the aid of a person who will keep 
their moneyv in safety while if iS awnlting employ- 
ment, and perhaps pay an Interest on if; or lend 
money to them when needed, or procure loans 
from others. The banker serves all these purposes. 
He is the treasurer and the financial agent of his 


eustomer. 
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As treasurer, his business consists simply in 
receiving deposits of money and paying it out on 
drafts; and his account in relation tosuch business 
consists merely of credits for sums received and 
debits for drafts paid. As dealer in money and 
financial agent he may have transactions of 
many different kinds with his customers; but a 
very common kind is the lending of money by the 
discount of bills or notes, or the purchase of bills. 
Sueh transactions result in the giving of a credit 
on the general or drawing account of the customer, 
just as in the case of a deposit of money by the cus- 
tomer. The bill or note discounted or sold usually 
bears the endorsement of the customer and conse- 
quently he may be under a Hability, in case it is 
not paid at maturity, to take it up himself and 
repay to the banker the amount received from him. 
This repayment is effected by the banker himself, 
who charges over against the customer the amount 
of the bill or note In the general or drawing ae- 
eount of the latter in precisely the same way as if 
the customer had drawn and given to the banker 
his check for the sum. 

From this it will be understood that while the 
banker may have several accounts with his cus- 
tomer, the general or drawing account relates 
solely to deposits of money on one side, and drasts 
of MLOMEY On the other, OL their equivalents. 
Whenever in the course of the transactions, of 
whatever character, a debt becomes due fo the eus- 
tomer, the amount Is passed to his eredit in this 
general account; and whenever, on the other hand, 
a debt becomes due rom him it is passed to his 
debit in the same account. The da/ance of that 
account represents a present debt due and owing 
to the customer or the banker, as the case may be. 

The banker also acts asa collecting agent, receiv- 
ing bills or notes for collection, and usually advane: 
ing money on them at the time when the paper is 
received. ‘The banker does his business for a very 


small compensation. Interest on money loaned, at 
the legal rate, and sometimes less, isall he usaally 
recelves, except when he acts as collecting agent, 
and then his remuneration is very small. As a 
consequence of this he ean afford to take but very 
slight risks, and is understood to take no others. 
The general or drawing account must at all times 
be kept rood. 

Nevertheless, from mistake. miscarriage of mail 
or defeat of expectations of the customer, a draft 
sometimes comes upon the banker to meet which 


} ’ } 4 " 
there adbre ho TLtlars, Powards CUSTOMELS Of al}? 


proved character an indulgenee in suele cases Is 


. » ¢ } H i’ 4 | } 4 . ; 
often extended and the dratt honored: but imme 
' ) . heen ag . 
dinate reimbursement is the rule. Still more fre- 
quently an adverse balance is created by the 


charging back to the customer of bills or notes 


whieh have been discounted anid which have not 


been paid at matnritv: but the adverse balanee, 
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however produced, must be promptly made good. 
The degree of Indulgenee which the banker may 
extend ioOa customer Gepenas of course (por the 
hazard attending it, and when the banker happens 
to have funds or securities of the customer in his 
possession which may be regarded as a. security 


the Indulgence Is extended more liberally 


These conditions of business the lrequent OCCa- 
S}OnS whieh the eustomer has tO suddenty eall for 
monev, the possibilitv. that discounted bills) or 
notes will be returned unpaid, the nee sSity of 
maintaining contidenee and eredit with the banker 
SO that he ei \ not hesita e in furnishing discounts 
Or pay an oceasionnl over-dratt lead to the ecom- 
mon practice on the part of eustomers ot keeping 


t | 


f° ite bankers, 


es ate 
securities of various kinds wit] 


— 


which may serve any purpose which the exigencies 
of business may require. Collateral which has 


heen furnished for loans or discounts is allowed to 


j 


remain after the loans have been paid; uncollected 
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Paper, bonds. stocks and other securities, and 
sometimes other viiltables. cre left in the possession 


of the banker. 


Jd. Inasmuch as in the vast majority of cases such 
SPCTLTIELES lhl properly Of the eusftomer found in 
thie possession of the banker have been delivered 
to or left with him for no other purpose than to 
secure him generally against loss—-the law justly 
assumes 77 7/7 cases that this is the purpose for 
whieh they have been so delivered or left. At the 
aime time it reeognizes the faet that the purpose 
may have been different: sonia henee the rule detin- 
. the bunkers lien as above stated, namely, that 
il securities In his possession for 

i pavment of the Fa/anee of his aecount, awr/ess 
if Cp pear that the securities were deposited or left 


. . 7 . y + 
ror a Poti DONe 4s4CO/ SIS dif mill > neh Lie ft P 


lt should be clearly understood that this len 1s 
nor ohne t »] ae lf ’ aud Liabhilitie NS CC s4¢ ralliy. bit 
only for the balance of the general or drawing 


oe ‘’ | Ra } » Dre asl 
aeeount. Tt the banker has made 


~~ 
—a 


loan upon 
eollaternl or discounted ai note with collateral 
attached, upon the payment of the loan or note 
the customer has a right toa return of the security, 
although he may be under many other labilities 
to the banker not vet matured, provided there 1s 
no adverse balanee of aeeount. So tar as the 
banker's general Hen is concerned, it exists only In 
respect of a money balance presently due on the 
ceneral account. This makes it entirely safe for 
the customer to leave with his banker any security 
whatever. lt is sub Ct TO his order SO long aS he 
keeps his aceount vood., 

There are cireumstanees, such as insolvency, 
which would introduce other eonsiderations. The 
certainty in such ease that an adverse balance, 
though not at the time existing, would afterwards 
arise, and the new relations to which insolvency 
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fives rise would allow the lien to be extended to 


habilities not matured 


purposes of the bankers’ 


> 'T sAaratint: 
ke» hese considerations leave no doub 
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existence of this lien tipon the seeurl 
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remember any writing, evidencing suc 
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23). This evidence simply proved the deposit by 
him of the bonds without more, and this tends only 
tO prove the existence of the len. 

Charles Cavaroc, Jr., was examined on behalf of 
the assignees of Charles Cavaroe & Son, but not on 
behalf of the complainants. It is observable that the 
interrogatories propounded by those who called him 
did not even seek to draw from him the purpose for 
which the bonds were deposited (See interrogatories, 
pp. 87, 28). This seems to show that they were not 
aware that he possessed any knowledge on that sub 
ject which would be of benetit to them. This witness, 
however, avidled himself of the opportunity afforded 
by the last general interrogatory to assume that he 
knew more about the matter than any other person, 
and that ‘* justice to all parties’ required him to 
state what he thus knew. He thereupon proceeded 
to contradict his father, who had sworn that he per- 
sonally deposited the bonds with Schuchardt & Sons 
In IS70 for safe keeping, and said that the bonds 
were sent on in that vear to New York O07 express, 
and that he went on, presumably about the same 
time, to obtain a loan upon them, and did obtain 
such loan through Schuchardt & Sons: that in 1871 
this loan was paid to that firm and the bonds released ! 
He further said that after this the bonds remained 
with Schuehardt & Sons for save keeping, but as he 
does not pretend to have made any contract with 
them to that effeet, or to have had any eonversiution 
or communieation, written or verbal, from whieh sueh 
a contract or purpose eould | 
may be dismissed with the observation that it proves 


ye inferred. his testimony 


only that the bonds were originally deposited with 
Schuchardt & Sons to procure a loan of money (pp. 
39 and 42). 

But Mr. Lawrence Wells, of the firm of Sechuchardt 
& Sons, was examined as a witness and he speedily 
disposed of this notion of a deposit for safe keeping 
by proving that they were deposited with his firm by 
Charles Cavaroe, Jr... as the latter had testified; and 


that Ol} the very dav when they were thus deposited 


they were used as collateral to procure loans, as Cav- 
aroc, Jr., had also testified, but that so far from their 
1, and after- 


sae I —_ : | . - Os 
having Dee Ty) released rrom loans In Ss 
wards held for sate keeping, fheyvy were used over and 
over again as security for loans Ly orc r oO] the Cav- 


aroe firm. aha some Of them were returned to or 
otherwise disposed (| by orde} ot that firm. it 
seems that bonds to the amount of 8275,000 were 


oor = > 4 P x4). y 
originalls PHUS epost C (pp. dbo). What was ae 


tually done with the bonds by the direction or with 


the assent of CC. Cavaroe & Son 1s quite satisfactory 


- | . ~ * i. + | ' — ’ 
i urpose torwhieh the deposit was 
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evidence Oi 


ed 
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made, and this testimony shows very clearly that the 
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bonds Werle deposited ads a CUSTOTNE! usually deposits 
securities with a banker, for the purpose of being 
nsed Prom tire QO time. iis exigency may require, in 
procuring loans and eredits. These are the very cir- 
cumstances and reasons upon which the law has de- 
elared the existence of the banker's hen. The law 
properly assumes that ho such adverse balance would 
have been allowed by the banker to arise except for 


the POss 7 mm OO] the SePcCULrities held by him. 


It would be to no purnose for the appellants to urge 
i | . » % j sei ey y . PP wa 4 " ’ \ ‘ 
that a demand was made upon Schuchardt & Sons at 


! ‘2 f ss — ' ee AH _f ; 
the timie ot thr ankruptey and that a/ that ftime 
> : 


there was no nadvers balance agwalnst (Clavaroe Son. 
md that Schuechardt & Sons could not retain the 
bonds as security for a debt not then matured. This 
suggestion overlooks the material cireumstanee of 


the intervening bankruptcy. 

As long as the regular course of business is pro 
ceeding it is true that the stmet banker's hen, con 
fined as it is to the balance of account. does not exist 
where theres nosuch balanee, and cannot he asserted 
in relation to linbilities of the enstomer to the banker 
not vet matured Dut the recular course of business 


is rudely interrupted by insolvency. The wrexrpected, 


and therefore the un provided for, has taken place, 


1S 


and although in such cases there may be a difficulty 
in allowing set-offs af daw, the occasion is one In 
which equity interferes for the purpose of effecting 
justice. If there be what is ealled @ natural equity 
that Sehuehardt & Sons should be protected by 
these bonds against the Habilities which they had in- 
curred, courts of equity will see that justice is en- 
foreed., 

Is there then any such natural equity ¢ Carefully 
omitting from view the consideration hereafter to be 
dealt with that the liabilities referred to were in- 
eurred upon the faith and eredit of the bonds, and 
that the latter were thus subjected fO a particular 
lien for the discharge of such liabilities, and looking 
only to the banker’ s /ien now under consideration, a 
very sufficient equity is perceived. It was then ab- 
solutely certain that an adverse balance would exist 
Ina Short time, and that it would not be paid at least 
In full. Shuehardt & Sons had taken drafts of 
Cavaroe & Son on Dumont to the amount of 200,000 
franes, which the latter firm had no right to draw and 
which would not be paid. They had in effect Zené to 
that firm that sum of money which would in a short 
time have become payable. In equity Cavaroe &« 
Son really owed them that sum of money, which, 
however, was not then presentiy pavable. Is the 
mere circumstance of the immaturity of this obliga- 
tion of such consequence that Sehuchardt & Sons 
must lose the debt, when if it had matured a short 
time sooner they would be fully paid ¢ It does not 
seem to appear whether the assignees of Cavaroe & 
Son had been appointed, or their bankruptey even 
declared, prior to the maturity of these obligations, 
but even if it had, what equity would such assignees 
have had which could be regarded as equal to that 
of Schuchardt & Sons? In the view of a court of 
equity the occurrence of insolvency which made it 
impossible that the credit side of the account with 
Cavaroe & Son should be improved, is a_ sufficient 
reason for imposing a stoppage at that point and de- 
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claring that the rea/ balance is that which it must 
inevitably turn oft to be. Different views have been 
expressed by courts as to whether a party owing a 
debt presently due to an insolvent could set off 
against it, even in equity, a debt not yet due from 
the insolvent to him. But surely there would seem 
to be ho just cround for doubt that in such Cases the 
party to whom the debt is not due so that it can be 
set off is entitled to hold as a security where his 
debtor is insolvent what he might hold as security if 
the debt were due. 

| Jones on Liens, & 246. 

Ford vs. Thornton, 3 Leigh. (Va.), 695. 

Fourth Nat. Bank es. City Nat. Bank, 68 IIL., 

dO8, 
Rothschild os. Mack, 42 Hun, 72. 
2 Story Eq. Jur., $$ 1431-1444. 


Third Point.— But Schuchardt & Sons had a direct lien 


upon the bonds in question to secure the new liabilities 
Incurred by them for Cavaroe & Son and which, not 
‘matured at the time of the bankruptey of the latter, 
created subsequently when mature the adverse balance 


of account. 


|. What the precise state of the account was at the 
time of the bankruptey of Cavaroe & Son or when the 
title ot the assignees of that firm accrued does not 
appear. All we Know is that the first account made 
up after the bankruptey and dated Jan. 12th, 1874, 
showed a balance against the firm of 87,452.22. This 
unfavorable balance appears to have been created by 
charging back to the firm three protested drafts 
which Sechuchardt & Sons had been compelled to pay, 
and such payments appear to have been made in 
Jan., 1874 (see Ex. B, between pp. 30 and 31). The 
residue of the debt found by the Master to be due to 


() 


Saad 


Schuchardt & Sons arose from a lability assumed by 
them for Cavaroe & Son prior to the bankruptey in 
favor of the Louisiana National Bank, but which 
was not paid until long afterwards under legal com- 
pulsion, and sundry items of interest and expenses 
(see Schedule B, p. 105; Answer of Fry, pp. 9 and 
10; Leupp’s Testimony, pp. 097 and 58). The prinei- 
pal sums ereating the debt were, therefore, those 
paid In taking iL}) the three protested dratts, two on 
Dumont & Co., the complainants, for 100,000 franes 
each, one on Maxquelier Fils for 80,000 franes and 
the sum of 89,500 paid after judgment on an accep- 
tanee for Cavaroc & Son. The three drafts were, all 
of them, drafts upon parties in’ France, and which 
were cashed by Schuehardt & Sons and the amounts 
passed to the eredit of Cavaroe & Son without any 


. ~“ ? . 
e accompanying them, or other security, 


Is of ladin 
except such as might have been in the possession of 
Schuchardt & Sons, including the bonds in question 
(Cavaroe & Son, pp. 24 and 25). The acceptance was 
presumably of the same character. The suit was to 


~ 


recover the whole amount of the draft (pp. 57-58). 


It thus appears that Schuchardt & Sons had ineur- 
red these heavy liabilities with no security whatever, 
unless these bonds were such, beyond the personal 
eredit of Cavaroe & Son. The question therefore 1S, 
was it or not the understanding between Cavaroe & 
Son and Sehuchardt & Sons that for any advances 
of money which the latter might make to the former 
and Habilities incurred in the negotiation of drafts 
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not drawn against merchandise the bonds in ques- 
tion were to stand as security. Taking into con- 
sideration the facts already noticed, this question 
answers itself. Such must have been the under- 


standing. 


a. Thereare twogeneral forms of financial transactions 
which are common between a banker and his eus- 
tomers, both of which are illustrated by the deal- 
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ings between Sechuchardt & Sons and Cavaroe & 
Son, and also between the former and the National 
Banking Association. The one consists in the 
receipt of financial paper, notes, bills, &c., for 
collection, discount, or negotiation, and results 
in a legitimate credit to the customer of the amount 
adraneed in anticipation of the eolleetions, or of 
the amount of the proceeds of an actual discount 
or sale. For this form of business no other seeur 
itv isrequired than the paper received. It is pre 
sumed to be paper springing out of business trans- 
actions and is usually good; and in the ease of 
merehandise bills secured by the shipping doen- 
ments. This form of business creafes a balanee in 
favor of the eustomer against which he may, and 
usually does, draz. 

The other form eonsists of drafts MHACCOM- 
panied bi ANU such SOCCH | ite ‘. and without any 
balance in favor of the customer arising out of 
prior transactions. Drafts of this latter character 
are of course not legitimate, unless In consequence 
of some agreement giving permission so to draw, 
and such agreement is not given without security 
that the sums paid ont upon such drafts will be 
repaid. If securities are lodged with the banker 
to secure him for such advances the lien acquired 
is something more than the ordinary banker's lien 
for his balance. 

We shall presently see in the discussion of the 
lien for the debt due from the National Banking 
Association that these exfraordinary drafts un- 
accompanied with financial paper qualifying them, 
and without a balance to draw against, are dis- 
eredited as drawings ‘' a decouvert,” the substance 
of the meaning of which phrase is a drawing of 
money when there is no balance to draw against. 

Such a drawing to the extent of $100,000 by the 
National Banking Association was authorized upon 
the special agreement that the bonds should stand 
as collateral security. 
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There are quite sufficient grounds for the impli- 
cation that there was a like agreement, although 
the amount for whieh the drawing should be per- 
mitted is not indieated in relation to drafts of this 
character by Cavaroe & Son. The dealings with 
the latter and with the Banking Association were 
of the same character. There was the same ne- 
cessity for such security, and the same improba- 
bility that such drafts would be honored without 
it. The bonds had been lodged with Sehuehardt 
& Sons for the purpose of securing loans and ad- 
vanees of money to Cavaroe & Son as from time to 
time they might be needed, either directly from 
Schuchardt & Sons or from others through them. 
Drafts of the character last indicated were simply 
requests from Cavaroe & Son to Sehuchardt & 
Sons for /oans of money, and itis impossible not to 
believe that it was implied as part of the request 
that the bonds should stand as security for the 
loans according to the previous course of dealing. 
To make any other supposal would be imputing 
to mena folly, and to bankers (and both parties 
were such) a mode of transacting business which 
Is never, pursued. 

If, therefore, the ultimate debt to Sehuehardt & 
Sons was created by drafts drawn upon the /after of 
the a déeouvert character above deseribed, the bonds 
would stand as security for it until it was finally 
The subsequent transmission of foreign bills 


i 


paid, 
subsequently dishonored would not pay it and release 
the security ; even if Schuchardt & Sons had negott- 
ated the bills, they would be obliged, having endorsed 
them, totake them up. But if the debt was created by 
naked drafts drawn upon other parties by Cavaroc & 
Son, and cashed by way of discount or otherwise by 
Schuchardt & Sons, the substance of the transaction 
would still be the making of a loan to Cavaroe & 
Son upon the security of the bonds. It is inferable 
from the evidence that the debt may have arisen in 
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the manner thus described, and that the drafts thus 
cashed were drawn for the very purpose of raising 
money fo pay for the bonds. We have the testi- 
mony of C. Cavaroe, Sen., to the effeet that these 
very bonds (275 originally) were bought by drafts for 
about 1,000,000 franes, drawn by Cavaroe & Son on 
the complainants, and which were negotiated in part 
at least by Schuehardt & Sons. From time to time, 
as the drafts matured, they were paid for or renewed 
by other drafts drawn in like manner, and none of 
them were absolutely paid until after the failure of 
Cavaroe & Son. The complainants then paid them 
to amount of 484,000 franes (presumably their half of 
the price). Cavaroe & Son never paid anything on 
account of the drafts ; but Schuehardt & Sons paid 
200,000 franes of them and held the protested drafts. 
The residue of the drafts were held by other parties. 
Their drafts to the extent of 200,000 franes thus paid 
and held by Sehuchardt & Sons were the principal 
subject of the last charges in the account between 
Schuchardt & Sons and Cavaroe & Son (fx. B.), and 
made the principal part of the balance against the 
latter firm. (Cavaroec, Sen., testimony, pp. 24, 25, 
26, 27). And, what seems to be absolutely conclu- 
sive, Cavaroe says: ‘*Cavaroe & Son paid 200,000 
franes of drafts, and those 200,000 franes are the 
same charged to us by F. Schuchardt & Sons, a7d 
(PCT drawn against Lhose Me Vu SO i746 bonds. and they 
are the 200,000 franes mentioned in the account 
hereto annexed, marked Exhibit B.””. He means by 
this the two protested drafts for 100,000 franes each, 
charged back to Cavaroe & Son. 

Inasmuch as it isnot pretended that there was any 
special arrangement for securing these particular 
drafts for 200,000 franes by these bonds, beyond the 
fact that the bonds were in the possession of Schue 
hardt & Sons, as a means of securing loans and ad 
vanees and these drafts were drawn without any bal- 
ance to protect them, and unaccompanied by ship- 
ping documents to make them good, we are well war- 
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ranted in the conclusion that what is true generally in 
such cases was true also in this, namely, that when 
Schuchardt & Sons honored drafts upon the mere 
name of Cavaroe & Son, and without other security, 
it was fully understood to be upon the security of 
these bonds. This ereates a lien more extensive 
than thestrict banker's lien, and enabled Sehuchardt 
& Sons to hold the bonds for Ziab/Jities thus-ineurred, 
although they had not so matured as to be charge 
able agwainst Cavaroe & Son, in the general drawing 
account. This fully justifies so much of the decree 
as declares the defendant Fry entitled to a Hen upon 
bonds for the full amount of the debt due from 
Cavarov & Son. 


{. It should be observed that the lien of the defendant 
ry for this debt was not strenuously contested in 
the Court below, but the question iS Open Upor the 
record ; and the possibility that it may be mooted in 
this Court by the appellants is the apology for de 
voting so much attention to it. 


Fourth Point.—The questions most seriously contested 
in the court below were those relating to the further 
Hien asserted by the defendant Fry, as assignee, upon 
the same bonds for the debt due to Schuechardt & Sons 
from the New Orleans National Banking Association 
and the extent or magnitude of it. The faets proved 
Clearly establish the ea/sfenece of the lien. 


|. That it was the intention and agreement of Cavaroce 
& Son to pledge the bonds to secure some obligation 
of the Banking Association to Sehuechardt & Sons is 
not questioned. The written documents are conclu 
sive upon that point. | 
2. The notion of the appellants suggested by the testi 
mony ol Cavaroe, Sr., is that the pledge was that 
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in case of drafts drawn by the Banking Association 
in anticipation of remittances of merchandise bills, 
such bills should eventually be remitted, and that 
the obligation would be performed by the remittance 
of such bills and the bonds released from the obliga- 
tion incurred, and then stand as security for new 
transactions of the same character. According to 
this view the bonds could not be held as security for 
an adverse balance of account created by the taking 
up and payment of dishonored bills by Schuchardt & 


Sons. 


This notion involves the following Comnseqtlence, 
which seems so contrary to the presumable intentions 
of the parties as to make the theory wholly inad- 
missible. Inasmuch as Schuechardt & Sons, upon the 
payment of any dishonored bills for which they had 
previously given credit to the Banking Association, 
would properly recharge against the latter In the 
general account the amount of such bills, there might 
result an adverse balance on this account of, say, 
S100,000; and vet Sehuchardt’& Sons would still be 


obliged, under the eredit @ decouver? which they had 


A 


} 


given, to vo on and honor the drafts of the Banking 
Association drawn In anticipation of future remit 
tanees of exchange to the extent of S100,000 more! 


To arrive at a just understanding of the real con 

tract of hypothecation, the correspondence which 
created it should be read in the hght of the business 
and circumstances out of Which it arose. It will 
then clearly appear that the pledge was made to 
secure to Sehuchardt & Sons the payment of any 
balance of account which might arise against the 
Banking Association in consequence of the payment 
of drafts drawn by it upon the former when it had 


no right to draw. 


a. The general business between the parties con 
sisted in transmission by the Banking Association 
* 


b, 
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T¢ Schuchardt & Sons ot bills of exchance drawn 


On foreign houses against shipments of merchan- 
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dise; that is, bills drawn with shipping doeu 
ments, bills of lading, &e., attached. The purpose 
of the transmission was that Sehuchardt & Sons 
should discount or sell the said bills. Sueh bills 
are always supposed to be perfectly good, and they 
are readily saleable at the ordinary rate of ex 
change. Schuchardt & Sons, upon the receipt of 
the bills, immediately took them themselves or 
sold them to third persons, and consequently the 
the amount of such bills was at once passed to the 
credit of the Banking Association in the general 
account. A balance was thus created against 
which the Bankine Association could draw. and it 
did in fact so draw at the time of remitting the 
bills. 

The Banking Association, however, was obliged 
LO advance money tO shippers of merchandise 
before the voods were shipped, and Of course 
before the shippers could deliver to the Associa 
tion bills drawn against the merehandise. To in 
crease its facilities for prosecuting this business it 
wished a similar eredit with Sehuchardt & Sons, 
and the bonds were pledged in order to gain for it 
that credit. 


The precise terms of the pledge are stated in the 
letter of Cavaroe, Sen., of February loth, 1873 
(}. 62), and by this the bonds are to be held as 
collateral security ‘ten cas de decourert,” and 
the object declared by the correspondence, to gain 
which the pledge was made, was to obtain for the 
Banking Association the privilege of drawing 
‘Sa deeouvert.”’ The literal meaning of these 
expressions shows the real intent of the pledge 
was to secure the payment by the Banking Asso- 
clation of any adverse balance of accounts created 
by its overdrafts; that is, by drawing when it had 
no balance to draw against. The phrase ** a décou- 


ye 
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vert’? is, according to the best authorities (p. 5: 
a commercial one used in relation to aeeounfs, and 
means an overdrawn account. Zo draw, there- 
fore, ‘*‘a@ decouvert,’ which was the privilege 
sought and gained by the pledge, is to draw when 
there is no balance to draw against. The supstan 
tive ‘‘découvert’?? means (p. 52) an wncovered 
halance of account, which is, of course, an adverse 
balance of account. There seems to be no support 
for the effort of the appellants to mit a drawing 
‘Sa deeounvert’’ to the ease of a draft unaeccom- 
panied by a merchandise bill. If the Banking 
Association should draw such a draft, ‘and vet had 
at the time a balanee in its favor equal to the 
amount of the draft the drawing would surely not 
he ‘ta deeourert’’s but a draft drawn without an 
existing balance, and whieh would therefore be 
“7 decouvert.’ considered hy itself, would. if 
accompanied by a merchandise bill, cease to be 
‘a decouvert.”. But this would be for the reason 
that the bill would instantly create a balance in 
favor of the Banking Association on the genera] 


seeount. 


5. The conclusion is that the pledge was designed to 
secure the payment of any balance of account 
ereated by drafts drawn by the Banking Association 
when it had no balance to draw against; in other 
words, overdrafts. This produced the ‘teas de 
décourert”? against which the pledge was in terms 
made by Cavaroe’s letter of February 15th, 1873. 


6. Of course it made no difference whether the un 
favorable balance actually existed at any moment, or 
would be brought about by the taking up upon the 
maturity at a future time of dishonored bills drawn 
upon foreign houses by the Banking Association. 
The receipt and sale of such bills by Schuchardt & 
Sons would result in passing the amount of them to 
the credit of the association, and thus creating. in 
form, a credit in its favor; but such drafts when 


| 
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taken up and paid by Schuchardt & Sons, as they 
always would be, inasmuch as that firm was obliged 
to endorse them in order to negotiate them, would 
be charged back as debits in the same account. It 
would, in such cases, be all the same to say that the 
bonds were held to secure any eventual balance of 
account created as above mentioned, or to secure the 
bills upon which Schuchardt & Sons were contin- 


eently liable. 


Even if we should adopt the interpretation of the 
contract suggested by the appellants, the result 
would be the same. Inasmuch as the drafts, @ 
decouvert by the sanking Association were confess- 
edly to be drawn in anticipation of the remittance of 
bills drawn against merchandise, the bonds would 
not be released from the obligation until sich bills 
had been remitted. Now the entire balance against 
the Banking Association, for which the judgement of 
the Court below declares a len on the bonds, was 
created by the taking up of clean bills, thatis, bills 
drawn by the Banking Association unaccompanied 
by any shipping documents, which Schuchardt & 
Sons had negotiated and passed to the credit of the 
association, and against which the latter had drawn 
its drafts. The condition of the pledge as to these 
drafts would not be satistied, even on the theory of 
the appellants, until merehandise bills had been re- 
mitted sufficient to cover them, which was never 
done. 

It will be seen from the evidence (pp. 56, 57) that 
on the Ist of October, 1873, the balance against the 
association was $4,121.92. This balance was reduced 
to that point by giving the association credit for the 
following clean bills drawn by it on foreign houses: 


On G. Honorat @ Co. ... ....scesa. $33,846 15 
On Seignouret Freres & Co......... 56,410 26 
On A. Dutfoy & Co...... ......... 90,256 41 
On 8S. Frank & Co.............. . 12,500 00 
On National Park Bank........... 353 O00 


EES 


$193,365 82 


29) 


All these bills were dishonored, taken up and paid 
by Sehuehardt & Sons before January 12th, 1874, 
and properly charged back against the association, 


and this would leave the adverse balanee of account 


thus: 

Balance of October Ist. 1873 —6os $4,721 OB 

Subsequent debits. 7 193.3865 S82 
Total... aa | .....8197,487 74 


8. That this amount, however the result may be 
worked out, was the true liability or debt which the 
pledge ot the bonds Wiis designed ro secure IS placed 
beyond any question by the decisive assent of the 
senior Cavaroe himself made at a time when no con- 
troversy was in contemplation. Ata meeting of the 
directors of the Banking Association on September 
20th, 1873, at which he was present, as president, it 
was resolved that securities should be placed in his 
hands to secure him against eventual loss of these 
very bonds whiecit were declared to have been 
sl pledy f la li Nes, uvoehardé rab SOS. Ve nts of the 
‘Dank at Ve Lb Yo) k. as collat ral SOC] ity for the 
“payment of all fore ign exchange hills sent them 
"* Jor negoti tlion and bi lfhem endorsed.’ 

It is idle for the appellants, on the face of this evi- 
denee, to insist, as their theory obliges them to, and 
as the senior Cavaroc, when testifying, did, that at 
this very time there was no debt or lability for 


whieh these bonds stood pledged ( })}). 24. 2). 


Fifth Point. lhe total debt due from the National 
Banking Association to Sehuchardt and Gebhardt, as 
proved in bankruptey, amounted to $195,315.63, and 
upon this the appellant Fry, as assignee of that firm, 
received dividends amounting to 55 per cent. from the 
bankrupt estate. It was insisted upon by the appel- 
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lants that these dividends should have been appor- 
tioned, and a ratable part applied to diminish the 
debt secured by the pledge. The decree of the Court 
below overruling this claim, and declaring the bonds 
subject to a lien for the payment of the residue of the 
debt remaining unpaid after the application of the en- 
tire amount of the dividends, was correct. 


bs 


Subrogation, for that is the substance of the de- 
mand which is made by the appellants, is an equity 
to which the surety is entitled when he pays (the 
debt for which he hecame sure Ci. And, necessarily, 
In all eases where the right of subrogation would arise 
if the surety had first paid the debt, and the creditor 
had afterwards received moneys on account of it 
from the debtor, the moneys, if received by the 
creditor before payment by the surety, would go in 
exoneration of the latter. 

One good way, therefore, of testing the question 
whether the equity of subrogation arises In the pres- 
ent case, is to inquire whether any payments by the 
Banking Association of its debts to Sehuchardt & 
Sons would have relieved the bonds from any part 
of the lien so long as a balance of S100,000— re- 
mained due. Plainly 4het would not. It was the 
very contemplation of the contract that sueh pay- 
ments would be made, and that when made, the 
bonds should still stand as security for the unpaid 
balance. No paymerts, therefore, if made directly 
by the Banking Association, would have at all tended 
to release the bonds so long as an unpaid balance of 
$100,060 remained. And if this was the case before 
the bankruptey, it must have been so afterwards. 
Bankruptey or insolvency could have no effect to 
change the contract; nor can any equity of subroga- 
tion arise against the agreement of the parties. 


The true description of the debt for which the bonds 
were pledged is that part of the indebtedness of the 
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Banking Association created by its overdrafts 
which it might not pay. In other words, as the 
learned Judge in the Court below described it, the 
unpaid balance. Incase the bonds should pay the 
whole of this unpaid balance, then, indeed, and not 
until then, would Cavaroe & Son be entitled to be 
subrogated to Schuchardt & Sons, and to receive any 
further dividends which might come from the bank- 
rupt estate. Such an engagement, by its very na- 
ture, SUpPposes the right of the creditor .to receive 
voluntary payments from the debtor without any 
exoneration of the surety, and enforced payments 
as well, for the guaranty applies only to the balance 
after such payments have credited. 

‘To be SUTe, where the debt for which one becomes 
Surety Is specifically described, as, for instance, the 
sum of $10,000 now due or to become due from A. B. 
to C. D. on the sale of a ship, it may be said that the 
engagement of the surety Is to pay what A. B. does 
not pay; but this is a consequence of the engagement 
and not the deseription of the debt guaranteed. In 
the present case, however, so much of the debt as the 
Banking Association does not pay is the description 
of the debt guaranteed. When the bonds pay that 
debt they will have paid the debt for which they were 
pledged, and the equity of subrogation will arise if 
there should be any subject for it. 


There are various modes in which a_ surety 
may limit the extent of his hability. He may 
specifically deseribe the debt for which he be- 
comes surety and become surety for the whole, 
and on paying that he will be entitled to sub- 
rogation, whatever other claims the creditor may 
have on the debtor. In such case dividends from the 
bankrupt debtor’s estate would have to be appor- 
tioned. So, too, he may limit his engagement toa 
specified paré of that debt, and such dividends would 
in that case be apportioned. He may even make a 
continuing guaranty, and if he limits the amount of 


a 
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the indchtedness tobe created, then, if theamount be 
exceeded, the whole debt as between the surety and 
the creditor must be taken to be the amount limited, 
and in such case dividends reeeived from the bank- 
rupt debtor’s estate would have to be apportioned. 
But sometimes what the person asked to give credit 
may desire is securily againsl ultimate loss; and the 
surety may be willing to give him such security. If 
the dealings are likely to involve a large and ‘adept 
nite liability, prudence dictates to the surety precau- 
tion, an | he exercises this by limiting his Hability, 
leaving the creditor to allow whatever indebtedness 
to arise he pleases. Both know that the surety can 
be called upon only for the specified amount, and 
both also know that the surety can claim nothing 
from the debtors estate until the creditor is fully 


paid. 


This latter form of engagement was evidently what 
the parties Intended The Banking Association 
wanted to draw a decouvert. that is, to overdranw., 
Schuchardt & Sons proposed to olive it the right t() 
do so, provided security was given to them against 
ultimate loss. Cavaroc & Son were willing to secure 
them against such loss, but not to subject themselves 
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to hazard beyond the sum of 8100,000. It is true 
that the right to overdraw was given only to the 
extent of S100,000 only: but this limitation was not 
Imposed by Cavaroe & Son or at their instanee. The 
bank wanted all the credit of this description it could 


vet, and what the bank wanted the Cavaroes wanted. 


The senior Cavaroe was its president and principal 
manager. All he wanted was to limit his ultimate 
hability. The limit was imposed for the benetit of 


Schuchardt & Sons. Of course they could not give a 
privilege to a customer to draw upon them for an 
unlimited amount. Such a license might speedily 
have ruinedthem. That this was the fact is manifest 
not only from the nature of the business but from the 
acts of the parties under the engagement. The 


Bank, and of course the Cavaroes could not be ig@no- 
rant of it, the senior Cavaroc must have directed it, 
at once proceeded LO overdraw largely in eXCeSS of 
the S100.000. 


« 
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The authorities upon the question now under discus- 
sion are principally English. They proceed, it is 
believed, upon a full recognition of the above views. 
Any minute discussion of them here would too much 
extend this brief. The following are the principal : 

Ea parte Bushford, 10 Ves., 409. 

Wright os. Morley, 11 Ves., 12. 

Ellis os. Emanuel, Law. Rep. (1 Exe.), 157. 

Hr parte Hope, 3 M.. De Gex & G., 720. 

Midland Banking Co os. Chambers, 88 Law J., 

Ch. 478. 


— 


6. It is believed that in all the cases of limited guaran. 
ties in which it has been held that dividends re- 
ceived from an insolvent’s estate, or other payments 
so made that the law and not the parties are to 
apply them, are to be apportioned, the contract has 
been viewed as u guaranty ot a specifi d part of ao 
defined debf and not of a whole debt with a limita 
tion of liability. 


It was insisted in the court below, that had Cava- 
roc & Son paid $100,000 in the first instance, they 
would have been entitled to be subrogated to that 
extent to the claims of Scechuchardt & Sons against 
the bankrupt estate. But this argument begs the 
whole question. If the pledge was to secure the 
whole debt, with a limit of hability, Cavaroc & Son 
would not have been entitled to such subrogation. 
It would he hecessary for them, in order to oan it. 
TO pay the whole debt 


me 


Sixth Point.—Interest on the sum for which the bonds 
were a lien was properly allowed by the Court below. 


1. This follows from ‘the circumstance that the con- 
tract was a pledge of bonds to secure a debt. When the 


account was closed in Jannary, 1874, the whole debt 
was due and interest was running upon it. It was 
then Immediately enforceable against the security. 
The ereditor should lose nothing by the delay. The 


} 
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pledgor could have stopped the aceruing interest )) 


4a } } ; } } 
2 If the pledge had been to secure the whole debt, 
with no limitation of lability, no one would suggest 


that interest would not run and inerense the amount 


of the lien. Surely: there is nothing in the limitation : 
ot responsibility rc) SPOOL OOO whieh would nave “i 
different effect. fhis limitation 1s to the principal 


amount of debt, not to principal and interest. 


Seventh Point. In relation to other ineidents of t! 
accounting under the interlocutory decree, the de 


cisions of the Court below were eorrect. 


1. The Court was right in holding that the defendant 
Kry was chargeable with so much interest only on 
the sums collected by him upon the coupons as he 
actually received. Holding the bonds as a pledge, he 
had no right to apply them or their proceeds to the 
extinction of the debt. Nor is a ereditor bound to 
accept payment in installments. 
2. The decision that the defendant Fry was entitled to 
an allowance of the expenses incurred in enforcing 
by suit a payment of the coupons, was correct. The | 
proceedings taken by him were at the request of the 
complainants (p. 90), 


Lastly.—The decree appealed fronry should be, in all 


things, affirmed, with costs. 


JAMES C. CARTER, 
Of Counsel for Appellee rry: 
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STATEMENT. 


The appellants, Frederic Dumont, August Henry Reine 
and Jean David Mockel, instituted their suit in the year 
1877, in the Circuit Court of the United States, for the 


Southern District of New York, on the equity side, mak- 
Ing as parties defendant the other appellant in this ease, 
Kdward H. Reynes and Francis Laborde, as assignees of 
Charles Cavaroe & Son, and the appellee, Charles M. Fry, 
trustee in bankruptey of Schuchardt & Sons. 

There were other defendants named, but they took no 
part in the litigation and had no interest therein. 

Laborde apparently died pending the aetion as is clearly 
indicated in the decree of Mareh 5th, 1884 (see pp. 140). 

The subject matter of the action were 232 bonds of the 
City of New Orleans. 

The appellants together claimed to be the owners of 
such bonds, and waived, on the hearing below, the settle 
ment of any difference between them as to such ownership, 
finally stipulating a division between themselves of the sur- 
plus, thus reducing the contest to one between the two ‘p- 
pellants on the one side, and the appellee Charles M. Fry 
on the other side, and for the purposes of this argument 
the appellants will necessarily be treated as the claimants 
of such bonds, and the appellee Charles M. Frv, trustee, 
&¢c., as a lienor in possession thereof. These two appeals, 
therefore, present the same question and are both taken 
from the same decree. 

By their amended bill the appellants made a sort of 
double claim, saying (folios 6 and 7) that the appellants 
Dumont & Co. were the joint owners with the appellant 
Edward H. Reynes, as assignee, of the bonds in question, 
and that Fry had refused to deliver them on demand made 
by them; and later (fol. 7) they admit he elaimed to hold 
the bonds as security for certain sums due him from the 
firm of Cavaroe & Co. and the New Orleans National Bank- 
ing Association. 

The main relief sought is (folio 10) that the appellee Fry 
be directed to deliver to them the said bonds ; and, seeond, 
that if if shall appear that Fry has any lien, he may set 
forth a full account of the same. 

A decree was entered in the action on the 6th dav of 
73), adjudging that the defendant 
Fry had such lien, and directing him to account as to the 
amount of the same (as also for certain coupons of the 


December, 1882 (page 


said bonds which he had collected) before a Master ap- 
pointed by such decree. 

Such accounting was had, and on the 5th day of March, 
1884, a final decree was entered in said action adjudging 
the amount of such lien and directing that so much of the 
said 282 bonds as might be necessary to pay the same, to 
wit, the sum of 879,834.02, with interest on the whole 
amount of the lien, should be sold under the direction of a 
Master named in said decree. This decree appears at 
page 146. 

The decree was at once carried into effeet, and on the 5th 
dav of April, 1884, 92 of such bonds were sold at prices 
ranging from 103 to 104 per bond. 

The defendant Fry was paid the amount of his len, a 
small balance of eash in the hands of the Master was turned 
over fo the appellants, and the entire balance of the bonds. 
together with all accumulations of interest on coupons, un- 
collected coupons, judgment and claims of every nature 
bearing upon the bonds were forthwith turned over to said 
appellants in pursuance of said judgment. (See Master’s 
Report of Sale, page 150 and copy Receipt of Appellants 
to Fry which we ask leave to submit on this argument.) 
This may be received under 

Irving Bank os. Adams, 28 Hun, 108. 
Stillwell os. Carpenter, 62 N. Y., 639. 


The Master's report was filed on the 28th day of April, 
1854. 

At page 162 appears an order in the action confirming 
such report entered on the 11th day of February, 1885. 

The petitions of appeal were not filed until the months 
of September and October, 1885. 

It is supposed that these appeals will be prosecuted to 
urge a judgment decreeing that the complainants and the 
defendant Reynes were entitled to the bonds absolutely, 
and that the defendant Fry had no lien thereon, and that 
failing this, the Court will be asked to reduce the liens 
adjudged in favor of defendant Fry. 

The liens that Fry claimed and established were two. 
The first, a banker's lien for balance of account due 
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Schuchardt & Sons by Cavaroe & Son; and seeond, a len 
for an unsecured balance of account of the New Orleans 
National Banking Association of $100,000, 

Various questions arose below, and will doubtless be dis- 
cussed here, as to the extent and amount of such liens and 
the liability of Fry as to his custody of the bonds in suit. 

The figures making up the accounts are not, to any con 
siderable extent, a matter of dispute; and, indeed, the 
whole case turns very largely upon the construction to be 
given to correspondence and acts over which there is and 
can be no dispute. 

While the parties give different versions of their under- 
standing of some of the doeuments 1n evidence, there 1s 
little if any conflict of evidence which is material to the 
issues Involved. 

The different propositions that were raised below and 
that may be argued here are as follows: 


ist. TIad Schuchardt & Sons a banker’s lien avaiust these bonds for the 


indebtedness of Cavaroc & Son 


1. TIad Schuchardt & Sons a lien on these bonds for the indebtedness of 


the New Orleans National Banking Association to them 

sd. Could the appellee Fry credit the entire dividends received from the 
Receiver of the New Orleans National Banking Association on the unsecured 
part of its account with Schuchardt & Sons. 

lth. Was he entitled to interest on the $100,000 secured by the pledge of 
these bonds from January 12th. IS74, the date when the account was closed 


and proved against the Receiver of such Banking Association 


Sth. Did Fry owe any active duty to enforce the coupons on the bonds 


which the City of New Orleans refused to pay until requested so to do ? 


6th. Having, at the request of the appellees, caused sults to be instituted to 
collect such coupons, had he the right to be allowed his necessary counsel fees 


for the performance of such services ? 


ith. Was he entitled to be paid a reasonable allowance for a safe deposit vault 
In which to keep these bonds ? 
Sth. Did he perform his duty in depositing the moneys collected on account 
of these coupons with a banking institution in the City of New York, and is 


he liable to account to the appellants for any further interest than he received 


from such banking institution ? 


9th. Can the appellants maintain these appeals, even if error be shown in any 
of the foregoing matters, because of want of jurisdiction in this Court, and the 


Court below to entertain the case for want of equity 


There were other matters litigated below and held against 
the appellee, namely: He was compelled to pay full statu- 
tory interest on certain moneys, being the proceeds of 
coupons on these bonds collected by Schuchardt & Sons 
before their failure, and which he had always Kept on 
deposit in a banking institution in the City of New York, 
to be disposed of in. accordance with such judgment as 
might ultimately be rendered concerning these bonds. 

He was likewise denied any commissions for the services 
he performed in collecting the coupons by suit in New 
Orleans, and le was denied all counsel fees for protecting 
himself against the claims made against him: in the action 
from which these appeals are taken. 

Schuchardt & Sons were bankers doing business in the 
City of New York. 

Cavaroe & Son were bankers and merchants doing busi- 
ness in the City of New Orleans. 

The New Orleans National Banking Association was a 
bank doing business in the City of New Orleans, and 
Charles Cavaroc, the senior member of the firm of Cavaroe 
& Son., was its president. 

Dumont & Co. were apparently merchants doing business 
In France. 

The National Banking Association of New Orleans failed 
on the 4th day of October, 1873, and a Receiver was duly 
appointed in accordance with the provisions of the United 
States Statute. , | 

Cavaroec & Son failed on the 4th day of October, 1873, 
and the appellant here, Edward H. Reynes, was appointed 
one of their assignees. , 

Schuchardt & Sons failed in the Spring of 1876, and 
Charles M. Fry was appointed their trustee in bankruptcy. 

Dumont & Co. do not appear to have failed, but they 
neglected to pay certain drafts drawn on them by Cavaroe 
& Son which form part of the claim on which a banker’s 
lien was allowed in this action. 


POINT I. 


Had Schuchardt & Sons a banker's lien 
arzainst these bonds for the indebtedness 


of Cavaroc & Son? 


The consideration of this point necessitates an Inquiry 
nto the entire history of these bonds. 

The senior Cavaroe testifies, folios 45 and 46, that the 
bonds were bought by his firm in partnership with F. 
Dumont & Co. That the purehase was on joint account. 
That they drew on Dumont & Co, for the payment of the 
bonds, And as such drafts matured, they were covered 
by remittances of exchange made by his firm and other 
drafts, and so eontinued until his failure, at which time 
200,000 franes, representing a portion of the purchase price 
of such bonds, were in the hands of Schuchardt, for which 
Cavaroe & Son had been given eredit, and which Schue- 
hardt & Sons charged back against them on the refusal of 
Dumont & Co. to honor the same. (See entries in Exhibit 
B appearing at page 380 of the case. ) 

[t appears, at the same folio, that these bonds were pur- 
chased in 1870, and the same vear they were delivered by 
Cavaroe & Son to Schuchardt & Sons. (See the evidence of 
Cavaroc, Semior, folio 23, and the evidence of Cavaroc, Jr., 
folio 72.) 

These bonds ever afterwards remained in the possession 
of Sehuchardt & Sons. 

At foho 94 Is given a statement of the various loans 
made on said bonds through the ageney of Sehuchardt & 
sons. 

The amount originally delivered appears to be $275,000 
instead of 8232,000, the balance having been delivered up 
at some time to Cavaroe & Son. 

The statement above referred to shows that on at least 
one oceasion Schuchardt & Sons made a special loan of 
$100,000 on the security of these bonds. : 

Lawrence Wells, one of the members of the firm of 


— 
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Schuchardt & Sons, when called by one of the appellants 
as a witness, testifies, at folio 77. that C. Cavaroe, Jr., In 


tthe Fall of 1870, delivered to him the bonds, stating that he 


wanted to use them aS collateral] to raise money, consider- 
ing them a good security. That the only other occasion on 
which any other conversation was had concerning them 
was with Cavaroc, Jr., in the Fall of 1873; but the witness 
is unable to recall what was said. And he states dis- 
tinectly, which is a fact that has never been questioned, 
that Sehuehardt & Sons had no information from any 
SOUTCe whatever that these bonds helonged TO An one else 
than the Cavaroes. 

They Were negotiable bonds. ana the possession by the 
Cavaroes was a sufficient indieation of ownership to justify 
this belief. 

The fact that Fry was able to collect the coupons by 
suits in his own name shows in itself that the bonds were 
COUPON bonds. 

Being negotiable bonds, the possession of Cavaroe «& 
Sons was a full protection to any third party dealing with 
them, concerning such bonds on the faith of such posses- 
sion, and without notice of any equities of any other per- 
sons therein. 

Thompson os. Lee Co., 3 Wall., 327. 
Commissioners vs. Clark, 94 U. S., 286. 
Murray os. Lardner, 2 Wall., 111. 


Aside from this rule of law the case nowhere discloses 
Dumont’s interest in the bonds, excepting as stipulated in 
the decree, and the division so arranged may have been in 
no manner dependent on Dumont’s original interest in the 
bonds, and at any rate the proofs quite clearly show that 
the bonds were pureliased under a sort of copartnership 
arrangement between Cavaroe & Son and Dumont & Co., 
and were sent to New York to secure the money advanced 
for their purchase, and as above shown the maintenance of 
Schuchardt’s banker’s lien really results in paying the last 
renewal of dratts on which the moneys were obtained 
from Schuchardt & Sons to pay for these very bonds. 

The nature of the business between these two firms was 


the sale or negotiation of bills of exchange drawn by Cav- 
aroc on France and England. 

Schuchardt & Sons advanced on or endorsed and sold 
these bills and carried the proceeds to the eredit of the 
Cavarocs. 

They likewise negotiated loans for them with various 
institutions and firms. 

Schuchardt & Sons rendered accounts monthly or quar- 
terly to Cavaroc & Son, which contained a statement of all 
transactions between them, including the various loans 
negotiated for Cavaroe (see evidence of Wells. folio 80). 

The witness then denies the statement of the Cavarocs 
that they had never authorized Schuchardt & Sons to bor- 
row money oii these bonds, or that they had been deposited 
with the firm of Schuchardt & Sons merely for the pur- 
PpOses of sale keeping. 

And then the witness, at folio 81, expressly states that 
Schuchardt & Sons held these bonds as security for what- 
ever Cavaroc might be indebted. 

The witness likewise states the compensation which 
Schuchardt & Sons received out of these transactions, and 
that Schuchardt & Sons did not keep a safe deposit and 
were not warehouse men; that they Kept these bonds with 
their own securities (folio 83). 

Leupp, a witness for the appellee, testified that Cavaroc 
& Son conducted a merchandise as well as a banking busi 
ness, and were large shippers of cotton, and against these 
shipments they drew bills of exchange which were sent to 
Schuchardt & Sons for negotiation and sale, Cavaroe & Son 
drawing their drafts on Schuchardt & Sons against the pro- 
ceeds of such bills, and that Sehuehardt & Sons honored 
their letters of credit and were their financial agents in 
New York City for money matters generally, and procured 
loans for them. | 

Folios 112 and 113, that Sehuchardt & Sons had been 
bankers for a long time and did a banking business with 
Cavaroc & Son, having funds of Cavaroe & Son on deposit 
with them on which Cavaroe & Son drew checks at sieht. 

The balance was a fluctuating balance, and Cavaroe & Son 
at times OVeCTAULeW thelr account and were in the habit. on 


forwarding bills of exchange, of drawing against them 
without waiting to be advised of their realization. 

This witness also testifies, at folio 158, thatethe rate of 
interest charged Cavaroe & Son when they were overdrawn 
was seven per cent., and when there was a credit balance 
they were allowed four per cent. 

The claim made by the Cavaroes was that the bonds had 
been deposited for safe keeping, Cavaroe, sr... testifying 
(fol. 42) that he could not remember the conversation at 
the time the bonds were deposited. That at that time he 
did not owe Schuchardt a cent, and trusted them simply 
with the bonds without any idea of borrowing on them. 

And yet, in his answer to the tenth direct interrogatory 
at folio 45, he claims that there was no balance due on his 
general account with Schuchardt & Sons at the time of his 
failure, because, he says, they had omitted to credit his 
firm with interest coupons on the bonds in suit which fell 
due December Ist, 1873. 

The younger Cavaroe, in answer to the last general inter- 
rogatory, vives his version of the deposit of these bonds, 
saying that the bonds were purchased from the proceeds of 
bills of exchange sold on F. Dumont by his firm in Decem- 
ber, 1870. : 

Owing to the Franco-Prussian war, in the Fall of that 
year, the firm of C. Cavaroe & Son sent these bonds to New 
York by express, and he went to New York for the purpose 
of securing a loan, which he did through Schuchardt & Sons. 

That he sent the money to England to enable Dumont to 
protect the drafts. 

That in the Spring of 1871, when the passions of war were 
cooled, the firm of Cavaroe & Son drew again on Dumont, 
paid the said loan to Schuchardt, and then the bonds were 
released. 

That as the express charges were very heavy to bring on 
the bonds to New Orleans, and as New York was a better 
market when he wanted to dispose of the bonds, he then 
asked Schuchart & Sons the privilege of leaving them fo1 
safe keeping. 

That from time to time they had the coupons detached, 
once by one of their own clerks, once he did it himself, and 
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on other occasions by Schuchardt & Sons, who would col- 
lect the same and place to the credit of Cavaroe & Son on 
their books. 

That the bonds always remained for safe keeping with 
Sschuchardt & Sons, and no conversation of any form ever 
took place between him and Wells concerning them. 

And he then adds, by way of argument, that he could 
never have discussed the possibility of pledging these 
bonds in the Summer of 1873, for the reason that they were 
not their property, and that the proof of it lav in the facet 
that they had left them from the Spring of 1871 without 
ever touching or using them, when they had seen days 
When they had to use all their securities. 

It will be perceived that these two gentlemen, in this 
attempted avoidance of the liability claimed against their 
bonds, differ, Cavaroc, Sr., testifying distinetly that in the 
first instance the bonds were deposited for safe keeping 
without any idea of borrowing money, and the younger 
Cavaroe saying that he had them sent to New York, in the 
first instance, for the very purpose of borrowing money to 
remit to Dumont to take up the drafts which had been 
drawn for the purchase price of these bonds. 

Considering also that the older Cavaroe admits that the 
drafts drawn for the purehase of these bonds were never 
paid in full, but, on the contrary, from time to time 
renewed, and that almost the last item in the account 
between his firm and Sehuchardt & Sons was of 200,000 
franes of such very drafts, and considering also the evi- 
dence of Mr. Wells is not impeached as to the various 
occasions when loans were made upon these bonds, Cava 
roc, Jr.’s argument that he could never have discussed the 
possibility of pledging them as they had left them so long 
untouched, not only loses its foree, but indicates a poor 
endeavor to bolster up a pretended agreement in the way 
of a deposit of these bonds to take them out of the general 
rule of law justifying a banker's lien. 

Certainly Cavaroc & Son did not hesitate, in February, 
1873, to pledge these bonds as security In some form or 
another for advances to be made to the New Orleans Na- 
tional Bank, as appears by Cavaroe, Sr.’s, letter of February 
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l5th, to which the attention of the Court will be directed 
In the consideration of the next point. 

To the fourth interrogatory propounded on behalf of the 
appellant Reynes (fol. 49), Cavaroe, Sr., repeats that 
Dumont & Co. and Cavaroe & Son were equal owners of the 
bonds, and that 200,000 franes of drafts, which appear in 
the final account between Sehuchardt & Sons and his firm, 
were drawn against those very same bonds, and his only 
answer there to the elaim of Schuchardt & Sons to hold 
fifty of his bonds to secure the indebtedness of his firm is 
that their account was not correct, beeause, according Lo 
the facts stated by them in previous interrogatories, his 
firm owed nothing to Schuehardt & Sons. 

lle reiterates his statement as to these 200,000 franes at 
fol. 50. : 

It will be noticed that the appellee's witnesses nowhere 
Claim that there was thy specific arrangement made con- 
cerning these bonds, so far as the elaim for banker’s hen 
Is concerned, 

They do aver their understanding that they were with 
them as security for all moneys that they should advance, 
Wells stating distinetly that they were delivered under a 
statement by Cavaroe, Jr., that he wanted to use them as 
eollateral to raise money. 

This certainly was the fact according to Cavaroe’s own 
admission. 

The business transactions between the parties were large: 
the bonds were constantly being pledged for loans; Schue- 
hardt & Sons were collecting the coupons and crediting 
them in their aceount with Cavaroe. The business was 
between two banking houses, and the rule of law. as we 
understand it. being that a banker is entitled to a lien on 
any securities entrusted to him, in the absence of a special 
understanding to the contrary, for a balance of account due 
him from the party delivering the securities, i] would seem 
that the Court below was correct In holding that the ap 
pellee Fry, as trustee of Schuchardt & Sons, was entitled to 
maintain a banker's hen against these bonds for the balance 
due on the account between Schuchardt & Sons and Cava 
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[t is respectfully submitted that it was not essential for 
the Schuchardts to prove affirmatively a deposit of these 
bonds as security for such account. 

[t was enough that they were lawfully in their possession 
to establish their banker’s lien; and it is respeerfully sub- 
mitted that the Cavaroes have wholly failed to show any 
agreement to the contrary. 

The only other evidence in the case bearing upon this 
matter is that of the appellant Reynes, at page 19, and 
that of Mr. Le Breton, at page 20. 

Their evidence is largely hearsay. Both admit that all 
they know about the deposit is from Charles Cavaroc, and 
do not claim to know why they were deposited 

Le,Breton says, that from Cavaroc’s statement, the bonds 
were deposited with Schuchardt in 1873. 

In this he is clearly in error. 

He then avers of his personal know ledge as to their COST. 
and agrees with Cavaroe that they were paid for by a series 
of drafts, some of which were outstanding at the time of 
his failure. 

The letter of Schuchardt’s of October 9th, appearing at 
page 31, has no significance. 

On the bonds being demanded they apparently base their 
refusal on the ground of the pledge with the New Orleans 
National Banking Association. 

But the concluding phrase in the letter asking about 
Dill of lading [oO (Jueenstown may well refer to thelr account 
with Cavaroe & Son, and beside the considerable balance 
claimed on that account was not then arrived at. nor were 
they called upon in that letter to state other than the most 
important claim upon which they held the bonds. 

Cavaroe’s admission that they claimed to hold 50 of these 
bonds for his balance of account shows that at or about the 
sume time they must have asserted to him this elaim. and 
the necount mn evidence at page 30) is pre <iueed by Cavaroe. 
[t is headed ‘* Messrs. C. Cavaroe & Son in account with 
Messrs. Sehuchardt & Sons.’’ It shows a balance of 
$7,454.22 as of the 12th day of January, 1874. . 

Cavaroe does not pretend to deny its correctness. He 
simply says that if Schuchardt & Sons had credited him 
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with COUPONS ON the honds in question due December Ist, 
1873, the balance would have heen destroved i(S¢e fol. 40). 

The account tiled by Mr. Fry in obedience to the decree 
entered herein accounted for sueh coupons, and by the 
final judgment entered herein he was charged with interest 
on the proceeds at the full statutory rates from the time 
Schuchardt & Sons received the mnioney, and therefore, as a 
matter of facet, Cavaroe obtained the very credit that he 
claimed. 

When Fry accounted in this action, all matters were 
brought down to the 19th day of December, 1882 

The balance due on this account is swelled from 87,454.22 
to the amount adjudged in the decree of Mareh Sth, 1884, 
S25. 715.22. D\ the addition of Interest and al charge for the 
amount paid and expenses incurred in defending a suit 
brought On a draft for S2O O00 drawn D\ (favaroe & Son 
upon Schuchardt & Sons bearing date the Ist day of Oeto 

The details of the account in question appear at folio 138. 

The witness Leupp, at folio 153, testifies that he has 
made up a statement of the account of Cavaroe & Son with 
I Schuehardt & Sons. And the account is offered in evi 
denee and appears at page 1Q5 of the case, which agrees, 
dollar for dollar, with the account just referred to and 
with the amount found due. 

The ACCUPACY ot this account Was nol Cute stioned helow. 

No examiluation was made of the witness as to its details 
by either side, and at no time was It questioned that $9,500 


the suit on this draft. 


was. paid in settlement o 

While the evidence might have been more complete as to 
the payment of this sum in settlement of that suit and the 
small amount charged for costs and counsel fees in defend 
ing it, we assume that no objection having’ been 


] 


made as to the sufficiency of the pro fin the court below, 


} > > ! + _ } 3 4] 
no such objection will be entertained here, and that the 
“ . } - , ] " | " . } 
entire amount of the hen. as proved by the witness Leupp, 


will be allowed or disallowed as the Court may agree or 
differ with us as to Mr. Fry's right to maintain a banKer’s 
lien | 

But the record at page 57 removes all questions on this 
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point, as the same witness there testifies that after the 
account current with the firm of Cavaroe & Co. was rend- 
ered to them, the amount of the balance due from them 
was increased by the following transaction : 

About the date of the failure, Schuchardt & Sons tele- 
eraphed to Cavaroe & Son that owing to the panic then ex 
isting, to limit exchange operations as much as possible and 
not to draw against exchange sent except upon telegraphic 
authority from Schuchardt to do so. 

830,000 were drawn and not honored by Schuehardt. 
Suits followed. 

A claim on one draft of 810,000 was defeated, and judg 
ment rendered upon the $20,000 draft. 

This juidement was settled for $9,500, which increased 
Cavaroe’s debit balanee to 817,305.73. 

The following authorities we respectfully submit sustain 
our contention for a banker's lien upon the foregoing evi. 
dence: 

Bank of Metropolis os. N. EK. Bank, 1 How., 239. 
Falkland as. St. Nicholas B’k, 84 N. Y., 149. 
srvee vs. Brooks, 26 Wend., 372. 

Knapp os. Alvord, 10 Paige, 205. 

Myer rs. Jacobs, 1 Daly (N. Y.), 33. 

Nagle es. MeFeeters, 97 N. ¥.,- 202. 

2 Kent Comm., Vol. 2, p. 641, margin. 12th Ed- 


ition. 


POINT II. 


Had Schuchardt & Sons a lien on these 
bonds for the indebtedness of the New Or- 
leans National Banking Association to 


them? 


This question will be determined entirely upon the corre-- 


spondence of the parties and the Knowledge of the busi- 
ness transacted between the New Orleans National Banking 
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Association and Schuchardt & Sons to be gleaned from 
the evidence in the case, the Court being at liberty to con 
sider the situation and acts of the parties and the sur 
rounding cireumstaneces as a guide in determining the rea 
meaning of the pledge 
_- Bell es. Bruen, 1 Howard, 186. 
Freneh os. Carhart, 1 N. Y. 
Waldron es. Willard, 17 N. Y., 467. 
White’s Bank os. Myle s, 73 N. Y 835 
Coleman vs. Beach, 97 N. Y. 
Barney vs. Worthington, 37 N. Y.. Lhe. 


Ob. 


The pledge in question was made in French. We here 
insert it as It appears at folio 108. 


‘NEW ORLEANS, the 15 Fevrier, 18 
‘“Messieurs ff. ScHUCHARDT & Sons. New York 
‘*MrsSIEURS & AMIs: 
‘*Dans votre lettre du 11 et., vous dites: The credit of 
— -— S100 Ma decouvert was predicated HW pon the deposit of New 
: Orleans City bonds, and on their withdrawal we, of course, 
supposed the agreement cancelled. 

Vous savez que le change a New Orleans est aschete en 
faisant de avanees jus jue a Ce que les traites solent livrees 
& cest afin d@activer nos rapports que nous vous avions 
demande il n'y a rien ce Pepoque, ce decouvert. 

Devant votre observation, a dire si ce nest de vous 
autoriser 4 econsiderer comme securite collaterale une 
partie des ** bonds ”’ que vous avez a ma maison, en cas de 
decouvert. 


“} otTre devoue 


-_ Our translation of the same, which is the only sworn 
translation in the case, appears at folio 109. 
The difference between the parties arises on the interpre 
tation to be given to the expression ‘* en cas de découvert.”’ 
Very different interpretations as to the meaning of this 
expression are given by the respective parties. 


16 


The interpretation claiméd by the appellants makes the 


pledge a valueless piece of paper. 

The interpretation claimed by the appellee gives force 
and effect to the pledge, and holds the bonds to make cood 
the loss on the account of the New Orleans National Bank. 
ing Association with Sehuchardt & Sons to the extent of 
$100,000. 

The testimony of Cavaroce isa cunningly contrived attempt 
to evade the responsibility intended to be assumed, 

The transactions between the New Orleans National 
Banking Association and Schuchardt & Sons were of great 
magnitude. being for millions of dollars aT a time SOTHE 
times over a million in one day (see folio 83). 

Out of the transactions Schuchardt & Sons made a com- 
mission of only from one-qitarter to one-half per cent. 
(folio 838), 

Schuchardt & Sons were in the habit of rendering an 
account current to the New Orleans National Banking 
Assoq@ation monthly. 

The account had certainly been running for two years, as 
the first of the letters in evidence was written on the 4th 
day of December, 1871 (see folio 61). 

The last monthly account contained debit items to the 
extent of SGS8.459.138. 

The account consisted in part of remittances of paper from 
the bank to Sehuehardt & Sons, which were credited on 
their receipt In New York (folio 99), and were so credited 
at once without waiting for their realization. And when 
any paper so credited was returned protested, if was charged 
back to the same account as originally credited, up to which 
time the matter was open. 

And to the knowledge of the witness Leupp so testifying, 
who had been a clerk for twelve years and eashier in 1873 
and 1874 for Schuchardt & Sons, that firm never took or 
assumed to take such paper as a payment by the bank, no! 
was there any such custom known to New York bankers 
(folios 99 and 100). 

The correspondence also shows quite plainly that to a 
great extent the nature of the business between these two 
parties was the remittance of bills of third parties by the 


~-* 
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New Orleans Bank to Schuchardt & Sons, and at times the 
bank drew in advance of such remittances. 

In other words, the account will be found, on careful 
examination of the evidence and correspondence, to have 
consisted of the New Orleans National Banking Association 
using Schuchardt & Sons as a means of raising money in 
the City of New York. 

ft purchased and sent them exchange, and it also sent its 
own drafts on foreign houses, for all of which the bank re 
ceived credit on the receipt of the same by Schuchardt & 
Sons. 

The last account between these parties was for the month 
of September, and showed a balance against the bank of 
$4,121.92. 

The witness Leupp further testifies, at folio 100, page 57, 
that some of the credits contained in that account of 
October Ist, were returned unpaid. And he there gives 
the details of the return of a large amount of protested 
drafts, which increased the balance on the currency account 
to about S190.000. 

The Gold account between the same parties, which was 
made up for three months from the first of July to the Ist 
of October, showed a balance against the bank of S68,231. 
17. whieh was afterwads reduced to $14,691.05. 

This Gold account, the witness testifies, was: also a por- 
tion of their exchange operations, but other matters were 
also contained in that aceount. 

The amount of the elaim of Schuchardt & Sons against 
the New Orleans National Banking Association was finally 
allowed by its Receiver at $195,315.68. 

A schedule of the items forming the Gold account was 
called for and annexed to the deposition, but does not 
seem to be printed in the record. 

Now, Charles Cavaroce, Sr., was the president of the New 
Orleans National Banking Association, and it may be sup- 
posed had the general interest in it that the president of 
any large financial institution is assumed to have, and also 
full knowledge of its business and cireumstances. 

We have no evidence in the case as to the time of the 
commencement of the account between these two parties, 
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or as to the security that Schuchardt & Sons had for ad- 
rancing to the bank on its remittances. 

sut it is quite plain that in December, 1871, Schuchardt 
& Sons desired and had received some security from the 
bank. 

The letters in question, which appear at pages 28, 29, 30 
and 31 of the Reeord, and again at pages 34, 35 and 36 of 
the Record, were all offered by the appellants. 

The first is a letter from Schuchardt & Sons in December, 
1871, which is printed in part at page 28 and in full at 
page 35. 

The letter is evidently written in response to an inquiry 
from the New Orleans National Banking Association as to 
being allowed to draw in advance against purchases of 
exchange. 

Schuchardt & Sons say that they granted that facility at 
a time when the foreign exchange business of the bank with 
them was much more extensive, and consequently more 
remunerative, and when they held as security a deposit of 
New Orleans City Bonds. 

There is no evidence of any other New Orleans City 
bonds in the case having ever been placed in the hands of 
Schuchardt & Sons than those delivered to them by the 
Cavaroes ; and vel the evidence likewise shows that those 
bonds had only been delivered a year prior to the writing 
of this letter. 

[It would perhaps be about an even thing to assume that 
the reference was to these very bonds. sut the coneluding 
paragraph of the letter would indicate that such bonds were 
then in New York, for the Sechuchardts say: ‘** We presume 
also that when the loan of the trust company, which falls 
due on the 2Ist inst., will be paid, the securities will be 
replaced In our possession.’ 

This pretty plainly referred to the bonds of Cavaroec, and 
we think it may be fairly assumed that at even this date 
Cavaroc had in some manner pledged these bonds for this 
account, 

And this is in accordance with the evidence of Wells, 
who testifies, at page 53, that he understood that Cavaroe 
deposited these bonds with his firm as collateral in relation 
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to their transactions with the New Orleans National Bank ; 
that he considered it as held forany balances that the bank 
might owe them. 

It is true that the questions to which these answers were 
given were leading, and that they may be referred entirely 
to the pledge given in 1873. 

And in answer to cross-question, at folio 97, page 54, this 
occurs : 

Q. What, if any, authority had you for holding these bonds and coupon 
money as collateral for the indebtedness of the New Orleans Banking Associ- 
ation other than the letter Exhibit 2 of defendant Fry ?) A. A general under. 
standing to that effect arrived at in conversations with C. Cavaroc, Jr. 

x @. 25. When? A. At different times when he was in New York; among 
others, in August or September, 1873. 

x (). 26. What is your best recollection of that general understanding then 
made? A. My understanding then was that bonds were to be left with us 
against any indebtedness of the bank, and I would not have delivered them 


while the account was running.” 


And he then states, at page 55, that he Knows of no other 
written authority to hold those bonds than the pledge which 
is now in question. 

We think, therefore, it may be fairly inferred that this 
letter of 1871 referred to these bonds. 

And further, in that letter the distinct statement is made 
that Schuchardt & Sons were induced to make these ad- 
vancements on the assurance of Cavaroc that the bank would 
only temporarily require such facilities. 

And they say: 

‘‘ [lowever, in order to evince our desire of doing all in our power to con- 
tribute to the development of our correspondence, we hereby authorize you to 


draw upon us in advance of remittances to the extent of $100,000, with the 


; 
‘ 


ding that such drafts are to re present ¢ rchange bought and pat for.” 


There is no other correspondence between the parties until 
February, 1873. 

Whether Schuchardt & Sons had or had not any pledge 
that they could have enforced against these bonds on ac- 
eount of the New Orleans National Banking Association in 
[S7L is immaterial to the decision of this question, except 
so faras it enables the Court to ascertain the general use 
made of these bonds. 
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If there had been such cl pledge, the correspondence of 
Mebruary, 1873, clearly shows that it had been in some 
manner withdrawn. There is nothing in the case to show 
how it was withdrawn, and nothing certainly in the case 
prior to that month to show that there had been ever 
any pledge made of these bonds which could be enforced 
against this indebtedness. 

Nothing further appears in the record until a communi- 
cation from the cashier of the Banking Association, dated 
February 6th, 1873, appearing at page 34. It is addressed 
to Schuehardt & Sons and asks: ‘* Are we still authorized 
to draw @ déconne rfagainst purchases of exchange. Advise 
by wire.”’ 

To this Schuchardt & Sons reply on the 11th: ‘* The 
eredit. of S1LO0.000 a@ deeouverf was predicated pon the 
deposiaof New Orleans City bonds, and on their withdrawal 
we of course supposed the agreement cancelled.” 

The evidence as to the pledging of these bonds for loans, 
at folio 94, would indicate that they were unpledged at that 
time. 

Probably the fair assumption is that in some manner 
Cavaroc had notified the Sehuchardts that these bonds 
must not be held as security for the New Orleans account. 

The Banking Association, under date of February 15th, 
reply to this rather claiming that they had supposed the 
eredit to be still in foree, but noting that it is cancelled, and 
refer Schuchardt & Sons to the private letter of their presi 
dent on the subject. 

Cavaroc does not attach the original of this letter, but his 
translation of it (see bottom of page 29). 

The translation is not complained of, except as to the con. 
eluding words; and as he also adds the French expression 
used, we may treat the letter as a pledge of these bonds for 
account of the New Orleans National Banking Association, 
which we claim was to the extent of S8100,000 for the 
unpaid balance of account, and which the appellants 
claim was only to the effect of a guarantee that remittances 
should be made, whether good, bad or indifferent. 

The reply of the Schuchardts to this letter is dated Feb- 
ruary 27th, and shows distinctly their interpretation of It. 
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It is, that in reply to the above letter they take pleasure in 
authorizing the Banking Association, in accordance with the 
terms therein stated, to value on them a découvert for a sum 
not exceeding as maximum S8100,000 AGAINST exchange 
purchases, 

Now, this pledge, whatever its effect, is nowhere denied, 
nor 1s the fact denied that when the New Orleans National 
Banking Association failed it had in the hands of Schue- 
hardt & Sons its own drafts on foreign houses to an extent 
far in excess of S100,000, for whieh it had reeeived credit in 
its account with Sehuchardt & Sons, for which it had 
received the money, and all of which drafts came back pro- 
tested and unpaid, and Schuchardt & Sons were obliged 
to meet them. 

To the extent of $100,000 unpaid balance of such amounts, 
Mr. Fry claimed and sustained a lien on these bonds. 

't would seem to be the fair and ordinary interpretation 
of this correspondence that it was intended to accomplish 


this, and was intended to secure Schuchardt & Sons to the 
extent of S100,000 in their dealings with the Banking 
Association. 


sat Cavaroe savs. not so. 


Phi words decourert are used more trequently in French than credit if 
“a4 : Y a } ‘ } , I * | 1} ] } = 
| Write Ii} Pench to ask anh opeh Creat gk DANKE! | Will THECTCLY ASK LIM, 
| { i i] \ yf ] I I \ tk lt sand ce Lik! if 
| a \ hie Nitin | \ ‘ { \ i \ 17) t i thisat Lit) i ' is 
. 
Soon Lb coy With that am ed. I not owe a cent to that 


amount: a decouvert is closed and I have a right to go on again It isa revolv 


For instance with Schuchardt SUP pos l draw to-day S100,000, and it is a 
and the next morning or day after I send to Schuchardt 3100,0060 of 
° 

exchange bought from different house e; my @ decouvert is finished It is 
closed as soon as [have remitted exchan for the S100,000 draft of the day 
preceding Schuchardt is covered then 

On the same day or next morning | hat aright to draw 8100.000 and draw 
acain As soon as [ have remitted S100,000 exchang [have aright to draw 
rain 

Therefore, when the bank remitted exchange to cover what the bank had 
drawn uncle r that credit t decouvert, the ruarantee made by Ine ceased and the 
itht to hold these bonds ceased under that guarantee 


He then proéeeds in his ninth interrogatory to say: 


ry} } So se . Ba os } ( ] oe PAL : ne “line 
The bank did owe Schuchardt & Sons a f w thousand dollars according 


to their account current on the Ist of October, but as the bank only failed on 
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the 4th of October and had remitted during these three days, I have no doubt 
that the balance was a trifling one and may be against Schuchardt & Sons. 
The bank might have become subsequently Hable on drafts or endorser of 


} 
rr 


afterward 


exchange WhIChH Was | 


[I am positive, though. that the eredit a découvert for the $100,000 was 


rotested. 


covered entirely Dy thi remittance of drafts 


There had been an ac ount. but that account of a decouvert at fhat time Was 
closed. Li existed no more because there was no indebtedness under it. I 
know nothing about debts opened since.” 

We behleve that this defense is rested entirely ipon the 
evidence of this witness. 

But it will be noticed that it is based upon an assumption 
that might have been, and would naturally be, ruinous to 
any firm of bankers entering into It. 

The correspondence shows, and the fact may be admit- 
ted, that the bank was frequently in the habit of advancing 
monev‘on the purchase of exchange before it actually re- 
ceived the bills, 

Schuehardt & Sons seem to have been careful fo have 
limited this right to draw in advance to the drawing of 
drafts representing exchange bought and paid for (see this 
ex pression in their letter of. December, 1871, at folio 62). 

Their reply to the bank of February 27th is again exceed- 
ingly cautious, concluding with the words ‘‘ fora sum not 
exceeding as a maximum $100,000 against exchange pur- 
chases.’ 

And the letter of Mr. Wells, a member of the firm of 
Schuchardt & Sons, of September 19th, 1873, appearing at 
folio 64, page 35 of the case, is distinct. 

This letter is written to Mr. Cavaroec, and says: 

‘i have sufficiéntly explained to you on your last visit here that we should 
prefer receiving from the bank only such paper as it should have purchased; 
and after mature consideration and consultation with Mr. Schuchardt, we 
have determined to request the bank to limit its exchange business with us to 
the forwarding of such drafts made by third parties as it shall deem proper to 
purchase, na VW ¢ beg you SO LO inform the bank. 

We hope that the bank shall give great activity to its operations on the 


above basis, and in order to assist it as much as possible, we still authorize it to 


draw against the purehase of exchange and in advance of the remittances to the 


} 


amount of $100,000, on the conditions specified in the letter of Mr. Cavaroe 


of 15th February last.” 


Taking this correspondence as its basis, Cavaroe claims 
that the bank was authorized to draw on Schuchardt for 


ae a natin en ge alr tt 


$100,000 on the pledge of these bonds, and that the bonds 
were only collateral to the bank remitting to Schuchardt 
the exchange of third parties purchased with the moneys 
so drawn, and that the moment such remittances of ex- 
change reached Schuchardt’s hands the eredit was closed 
and a new one opened. 

Now, had the bank been engaged in the actual purchase 
of the exchange of third parties, there would have been 
more reason for the argument which has been contended 
for, and which Cavaroe so plausibly urges; but as a matter 
of fact, no remittanees of the kind called for had been 
made or were included in the drafts which went to protest 
and raised the debit of the New Orleans National Banking 
Association from $4,000 to $195,000. 

Wells’ expression in his letter, that they had concluded 
to limit the exchange business with the Bank to the for 
warding of such drafts made by third parties as it should 
be deemed proper to purchase, is significant. 

Now, Cavaroe Says, al folio 45, that he is positive that 
the credit for the S100,000 was covered by the remittance 
of drafts. 

Does the account show this ? 

At page 57 will be found a list of the drafts which made 
this large debit balance. 

One is on Honorat, of Marseilles, for thirty-three thou 


sand eight hundred and odd dollars ; another of Seignouret, 


Mreres & Co., of Bordeaux, for fifty-six thousand four 
hundred and odd dollars ; others on A. Dutfoy & Co., of 
Paris, for ninety thousand and odd dollars; another, an 
unpaid acceptance of a New York house, twelve thousand 
five hundred dollars ; and last, a small draft on a New 
York Bank for three hundred and fifty-three dollars. 

And at page 59, in answer to a question by the appel 
lant’s counsel, the witness Says: ~ The drafts Ol Dutfoy, 
Setgnourel and Honorat were Sore (gn exchange bills 
known as Clean, that is, unaccompanied by documents 
drawn by the New Orleans Banking Association on those 
pa rties.”’ 

The one on the National Park Bank was drawn by the 
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New Orleans National Banking Association to settle a 
collection made. 

Now, these drafts were not the exchange of third parties, 
bought in the market and remitted to Schuehardt. 

The fact is, as explained by Cavaroc in the first part of 
the eighth interrogatory: ‘* The words @ decourerl are 
used more frequently in French than credit.” 

The fair meaning to be given to the word is doubtless the 
opening of credit. If Sehuchardt & Sons chose to take the 
chance of going beyond it, they did it on their own respon 
sibility. Bui for their balance of account to the extent of 
$100,000 they had opened a credit for the New Orleans Na- 
tional Banking Association which that Bank could avail of 
by deawineg direct on Sehuchardt or by drawing on foreign 
houses and getting such drafts cashed. 

No other understanding could possibly have been given 
to the correspondence by Scehuehardt & Sons, or they cer- 
tainly would not have received and paid the full face value 
of drafts ageregating nearly $200,000 drawn by this bank 
on foreign houses. 

And doubtless it will be held here, as was in the court 
below, that the fair interpretation of this pledge was that 
the bonds stood as collateral to any credit, any @ déecomoerst, 
that the Bank asked and received from Sehuchardt & Sons. 

In ascertaining the meaning of language used the same 
rules of construction are applicable to contents of surety- 
ship as to other contracts. 

Hamilton es. Van Rensselaer, 483 N. Y., 244, 245. 


ven, therefore, if Mr. Cavaroe had been correct in the 
Harrow meaning he wishes to give the words ‘ta deeouverl,”’ 
it is plain that we fall within the protection of his pledge, 
for the reason that no exchange ever was remitted to re- 
move the pledge of these bonds to protect these drafts of the 
Bank. In other words the bills set forth in detail by 
Leupp were the original drafts issued by the Bank. The 
Bank was bound to purchase and remit exchange pur 
chased with their proceeds. The bonds according’ to 
Cavaroe were pledged to secure such purchase and re- 
mittance of exchange. It was never remitted and therefore 


Schuchardt’s loan on the bonds was good even on Cavaroc’s 
interpretation. 

Much weight may at this point be given to the con- 
sideration of a paper offered in evidence by the appellants, 
appearing at folio 110, page 63, of the case. 

This seems to have been a sort of a memorandum made 
by Mr. Wells at the time of the visit of young Cavaroe in 
the Fall of 1873 to New York. 

This expression is used: ‘* When the Bank sends the 
drafts of the bank on third parties, Havre, Bordeaux, 
Marseilles, ete., it must put in the hands of Messrs. C. C. 
& Son in trust a deposit of securities, there to remain until 
the acceptance or the payment, if we deem proper to await 
the payment.” 

This memorandum was introduced with the idea that it 
tended to break down the appellee’s case. But when ex- 
amined in view of the claim made by the appellants, how 
clearly it shows the real relations between the Cavaroes 
and the New Orleans National Banking Association and 
the Schuchardts. 

Strangely enough the reference to drafts drawn by the 
Bank on third parties, Havre, Bordeaux and Marseilles, 
fits exactly to the drafts in question as they appear at 
folio 100 of the case, with the exception of the drafts on 
Dutfoy of Paris. ' 

And plainly that letter shows that the Cavaroes knew 
that the Bank was drawing directly on third parties in 
Kurope, and Cavaroe & Son undertook to protect them 
selves in the pledge of their bonds by exacting In trust a 
deposit of securities, to remain when? Until Schuchardt 
& Sons had received these drafts? Not at all. But until 
they were accepted by the parties on whom they were drawn, 
and if Sehuechardt & Sons so preferred, until they ere 
paid, if they desire to await payment. So that Cavaroe 
had full knowledge that Schuchardt & Sons, relying on 
the faith of this letter of credit, were advancing to the 
bank, not alone on its drafts on Sehuchardt & Sons, but 
on its drafts on third parties in Kurope, on the faith of the 
pledge of his bonds. | 

And he, as president of the bank and familiar with all 
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its operations, appears ina very doubtful light long after 
the loss had come, in averring that remittances had been 
made of exchange of third parties to lift the pledge of his 
bonds, when no man knew better than he that the ioss had 
come because of his failure to exact the securities which he 
should have done, or because of his otherwise disposing of 
them. 

And vet Cavaroe was not wanting in wisdom. In the 
very midst of these transactions, at a meeting of his Board 
of Directors, a resolution was passed, which appears at 
folios 30 and &8 of the ease. 

Cavaroc himself admits, at folio 46, that in the month of 
September he took great interest in the affairs of the Bank, 
aided it with his own funds and resources obtained from 
his friends. That he put in the Bank from 8200,000° to 
$300,000 of good assets. That he had to help the bank 

That he presided at a certain meeting referred to in the 
interrogatory addressed to him at which the resolution set 
forth in such interrogatory was passed, and so far as he 
can remember, it was substantially the resolution passed 
at that meeting. That he did not vote for it because he 
was president. 

Charles De wuyter testifies, at folio 86, that he was one 
of the directors of that bank. That he kept the record of its 
meetings; and that the resolution agrees with his memory 
of the resolution passed at that date. 

And now, what is this resolution? The president, this 
very Cavaroc, stated that the object of the meeting, which 
was held on the 20th day of September, 1873, was to inform 
the board of the unpleasant state of affairs in general, and 
particularly the panic then prevailing in New York. That 
the suspension of J. Cooke & Co., which was already 
announced, and which no doubt would be followed by 
many others, would tend to increase the present uneasiness 
and render the money market still more stringent. 

He would therefore ask the board to suggest or adopt 
such measures as in their judgment they would deem ex- 
pedient to avert the impending crisis. 

And to avert this impending crisis, what was done / 
Merely 


‘* Resolved, in view of securing the president against any eventual loss of the 
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seven per cent. City of New Orleans bonds, belonging to the firm of C. Cava- 
roc & Son, and actually pledged to Messrs F. Schuchardt & Sons, agents of 


/ 


the Bank of New York, as collateral security for the payment of ali foreign ex 
change bills intrusted to their care for negotiation, and by them endorsed, that he 
be and is hereby authorized to select, as guarantee, from the portfolio of the 
bank such papers as he may think proper, to the extent of $100,000.” 


Could anything be more clear as to this witness's real 
understanding and knowledge of the pledge he had made? 

He calls his directors together and states an unpleasant 
condition of affairs in the City of New York. asks them to 
suggest or adopt some measure to avert the impending 
crisis, and merely gets them to adopt a resolution that he 
may take securities from the bank to guarantee himself 
against the pledge that he had made of his own bonds. 

And he there states that pledge exactly as we claim it, 
to wit, that his bonds were in Schuchardt’s hands, actually 
pledged as collateral security for the payment of all foreign 
bills intrusted to their care for negotiation and by them 
endorsed. And thus, if the language of the guarantee is 
to be construed to effectuate the intention of the guarantor, 
107 N. Y., 562, it follows that he meant to pledge these 
bonds as collateral for the payment of all bills sent by the 
bank to Schuchardt & Son and negotiated by them. 

If he was taking the securities of the bank to guarantee 
himself. could this refer to any other than the bank’s busi- 
ness and to the pledge of his bonds for their account in the 
very manner claimed by Mr. Fry? And this interpretation 
of Cavaroe of his own pledge brings us within the principle 
of still another rule, that where, in the performance of a 
written contract, both parties put a practical construction 
upon it, which is at variance with its literal meaning, that 
construction will prevail over the language of the contract. 

District of Columbia vs. Gallaher, 124 U.8., 505. 


Taken, therefore, in view of the surrounding circum- 
stances of the case, the course of business, the declaration 
of the witnesses, the risk assumed by Schuchardt & Sons, 
we submit that justice requires that the version given by 
Schuchardt & Sons of the pledge should be assumed to be 
the correct one, and not the technical and narrow version 
claimed by Mr. Cavaroc. 
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And even if his technical meaning could be assumed to 
be correct, does it not necessarily follow that the bank had 
wholly failed to cover Schuchardt, by failing to remit the 
bills that were or should have been purchased with the pro- 
ceeds of the bills on foreign houses, set forth at length by 
Leupp, and which Schuchardt & Sons cashed on the pledge 
of these bonds. 

In other words, even on Cavaroc’s claim, the matter 
eomes down to this: The bank, instead of drawing on 
Schuchardt & Sons directly and then remitting the ex- 
change purchased with the proceeds of such drafts, chose, 
as a matter of convenience, to draw on foreign houses, 
vetting them cashed by Schuchardt & Sons, and were under 
justas much obligation to remit the exchange which they 
purchased or should have purchased with the proceeds of 
such drafts as had such drafts been drawn on Schuchardt 
W Sons. , 

The argument thus far upon this point has been based 
entirely upon the form of the documentary evidence and 
the allegations of Mr. Cavaroc. 

The understanding that Schuchardt & Sons had is by no 
means cloudy. 

Wells, at page 53, after swearing to an interpretation of 
a letter which is in accord with his views, states distinetly 
that he understood that these bonds were as collateral to 
the indebtedness of the bank to his firm for any balance 
that the bank might owe. And he says that one of the 
interpretations to be found at page 158 of Spear’s diction- 
ary for the words ‘*' @ découvert”’ is overdrawn. 

Leupp isalso plain. He had never heard of any such cus- 
tom among bankers as to consider papers when received as 
payment without reference to the future fate of such papers. 

And Casey, who was called as a witness by the appel- 
lants, sustains Mr. Leupp entirely in his evidence that the 
drafts which created the indebtedness of the New Orleans 
Banking Association were drafts drawn by that bank on 
Dutfoy, Seignouret and Honorat, and he admits that the 
substantial part of Schuchardt’s claim is made up by reason 
of such drafts. 

The only further principle of law that seems material for 
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us to invoke in the discussion of this pledge is that the 
pledge, being in the handwriting of Cavaroe, drawn by him 
and sent by him to Schuchardt X Sons, is to be construed 
most strongly against him, if there be any serious doubt as 
to its interpretation 
The words of a guarantee are to be taken as strongly 

against the guarantor as the sense will admit. 

Fell on Guaranty, 131. 

Douglas vs. Reynolds, 7 Peters, 122. 

Lanusse es. Barker, 3 Wheaton, 148 (note). 


And it does not lie in the mouth of the guarantor to say 
that he may without peril scatter ambiguous words by 
which the other party is misled to his injury. 

Lawrence vs. McCalmont, 2 How., 426. 


If the guaranty admit of two constructions fairly, and 
the guarantee has advanced money upon the faith of that 
most favorable to his rights, that interpretation will pre- 
vail in his favor. 

Lee os. Dick, 10 Pet., 482. 
Mauran os. Bullus, 16 Pet., 528. 


The contract was prepared by the Banking Association, 
and the appellants claim it is ambiguous; and the rule is 
that ambiguities in a written contract should be construed 
against the writer. To this effect see 

Noonan os. Bradley, 9 Wall., 394, 
where the Court says, at page 407: 

‘‘If there were any doubt as to the construction which shoulda be given to 
the agreement of the intestate, that construction should be adopted which 
would be more to the advantage of the defendant, upon the general ground 
that the party who takes an agreement prepared by another, and upon its faith 
incurs Obligations, or parts with his property, should have a construction given 


’ 


to the instrument favorable to him.’ 


See also on this point: 
Hooper vs. Wells, Fargo & Co., 27 Cal., 11. 
St. Louis, &e., R.R. Co. os. Smuck, 49 Ind., 302. 
Menzell os. R.R. Co., 1 Dill., 531. 
Edsall os. Camden, &c., R.R. Co., 50 N. Y., 661. 
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groom, in his ** Legal Maxims,” p. 596(7th Amer. Edit.), 
on this point says: 

“In like manner with respect to contracts not under seal, the generally 

received doctrine of law undoubtedly is that the party who makes any instru 

express the amount of his own liability, as that he 


ment should take care so to 
bound further than it was his intention that he should be bound; 


may not by 
and, on the other hand, that the party who receives the instrument and parts 


with his goods on the faith of it, should rather have aconstruction put upon 


‘J J ? . 
hig rut those if thi 


it in his favor, because th lx of the instrument are not his, 
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If, therefore, bankers doing business in the City of New 
York could reasonably conelude that the expression used 
by Mr. Cavaroc justified their belief that the bonds were 
deposited as security for the unsecured balance of account 
of the New Orleans Banking Association, Mr. Cavaroe’s con- 
trary understanding should not be permitted to prevail. 

The learned Judge before whom this case was _ tried 
wlopted these views and rendered his judgment aecord- 
ingly, when for the first time was raised the consideration 
of the question now stated in 


POINT III. 


Could the appellee Fry credit the entire 
dividends received from the Receiver of 
the New Orleans National Banking Associ- 
ation onthe unsecured part of its account 
with Schuchardt & Sons? 


This question will be determined apon the form of the 
guarantee, 

We submit that the bonds were pledged to secure to the 
extent of 8100,000 any advances to the New Orleans Na- 
tional Banking Association that were unsecured or uncov- 


ered and remained unpaid. 
The bonds were pledged for any balance remaining uncov- 
ered or unsecured after the application of all moneys col- 
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lectable on the drafts of the bank which Schuchardt & Sons 
cashed or for which they gave credit in account. 

There was no guarantee of a specific debt. 

There was no guaranty of a debt not exceeding a specific 
amount. The guaranty was for the unsecured or uncovered 
part of the account. 

Cavaroe’s own interpretation of the word découvrert is 
‘*not covered.”’ 

His pledge is of all his bonds in case Schuchardt is not 
covered. 

The limitation to $100,000 is only gained from the inter- 
pretation to be placed on the entire correspondence. 

Cavaroe’s own story is plain that these bonds were con 
tinually to stand for the uncovered balance of drafts. 

We differ with him only in his claim that such covering 
was complete on the mere remittance of worthless bills, 
and have shown that even this formula was not complied 
with. 

He claims that while the bonds would stand as security 
for $100,000 of drafts to-day, when this $100,000 was 
secured by proper remittances. his bonds would stand aS 
security for the next $100,000 the bank should draw, and 
which should not be secured and so on indefinitely—the 
bonds always standing for the unsecured or uncovered 
dralts. 

Therefore when the failure came, the intent of the pledge 
was that the Schuchardts should hold their bonds for the 
last $100,000 unsecured and avail of the securities in hand 
to pay off everything else, 

In other words, they always held these bonds to meet 
overdrafts on them by the bank and which they could not 
otherwise collect, and they took their chances on all the 
other assets they had in hand, ineluding any dividends 
they might get out of the general assets of the bank if it 
failed being sufficient to meet the rest of their advances. 

[If the pledge of the bonds was therefore the unsecured 
part of the drafts of the bank, then under the authorities, 
itis respectfully submitted, Schuchardt & Sons could apply 
all the available assets pertaining to such accounts, includ 
ing claims for dividends against the estate of the bankrupt 
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bank on that part of their account not covered by the 
pledge of the bonds in suit. 

Had the guarantee been merely to secure $100,000 of 
any overdraft of the bank, or overdrafts of the bank to 
the extent of $100,000, a different question might have 
arisen. 

Mr. Fry’s claim has, at all times, been in accordance 
with Wells’ translation of the letter creating the pledge, 
viz., that the bonds were to be held for the unsecured balance 
of account (Wells, p. 63), and if it happened that the 
translation made by Wells is in accordance with his under- 
standing of the pledge it rather strengthens our position. 

Wells was testifving at this time as a witness for Fry, 
but he was first called by complainants, and in his version 
of the dealings of his firm with the Cavarocs, he stands on 
at least an equal footing with them, for while by their 
bankruptey these gentlemen had all lost their direct per- 
sonal interest in the matter, yet Wells had not misappro- 
priated the bonds as Cavaroc seems to have done as 
against the complainants. 

And soit was that when this question arose on settle- 
ment of the decree in the Court below, Judge Wallace held 
that the Cavarocs had agreed that these bonds should 
stand as security for any unpaid balance that might arise 
out of the transactions between Schuchardt & Sons and 
the New Orleans National Banking Association. 

And this was just, for had Cavaroe & Son kept thei 
faith and required and held the securities directed in many 
of the letters, and particularly in Well’s memorandum given 
the younger Cavaroc and appearing at page 42, there would 
have been no uncovered or unsecured balanee of account. 

And if the Court below was right in its determination of 
the form of the guaranty, the cases are with us. 

Thus, the result is determined, as was well stated in the 
opinion below, by the character of the undertaking of the 
surety in each case. 

In Midland Banking Co. os. Chambers, 38 L. J. Chane., 
478, the guarantee was to the extent of £300 balanee of 
account. , 

There appears to have been a much larger balance; and 
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the creditor from other sources obtained payment of all 
but £410. Then the surety paid £300 out of this balance of 
£410). 

Yet the creditor was allowed to prove in bankruptcy for 
the whole £410, though only £110 was due him, the Court 
holding that the former contract entitled the creditor to 
all dividends from the bankrupt’s estate so long as he was 
not overpaid. 

In Ellis es. Emanuel, Law Rep., Exec. Div., p. 157, a 
question very similar to the one now before the Court 
arose. 

The principal debtor with a surety executed a bond to 
secure £7,000, but 1t was expressly specified that the surety 
was not to be liable for over £1,300 1n any event. 

The debtor paid £1,000 on account of the bond, and upon 
being thrown into bankruptey, a dividend on the balance 
of £6,000 was collected against his estate. 

On application by the ereditor to be allowed the pro rata 
share of dividends on the £1,300 on which he was liable, it 
was held that he must pay the whole £1,300 and take no 
share in the dividends, and he was also charged with inter 
est on the £1,300. 

Hx parte Hope. 3 M. D. & DeGex, 720, the agreement 
was express that the creditor should take all dividends 
until the excess over the amount of the guarantee was paid. 
The surety paid the guaranteed amount and recouped on 
other securities given him by the bankrupt, and then his 
assignee tried to make the creditor return him the dividend 
received on the amount he had paid in full by the surety. 

Held that the creditor was entitled to his whole dividend 
and then to the amount guaranteed by the surety. 

Ex parte Miles, DeGex, 623, in a continuing limited 
guarantee there was a proviso that if the creditors 
received a dividend from any estate of the prin- 
cipal debtor it should not be taken in discharge of 
the guarantee, but that the creditors should be entitled to 
recover on the guarantee to the full extent of the limit not 
withstanding. On the bankruptcy of the principal debtors 
the creditors proved, and before receiving any dividend 
obtained, payment from the guarantors to the extent of 
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the limit. Held by Vice-Chancellor Knight Bruce that the 
guarantors were not entitled to stand in the place of the 
creditors as to so much of the proof as was equal to their 
payment, the ereditor not yet having received 20 on the 
pound, and dismissed the petition, without prejudice to a 
subsequent application, in the event of the creditors being 
paid in full. 

Hz parte Copleston, 3 Deac, 546, holds when after proof 
of debt in bankruptey surety paid part of the debt but not 
in discharge of the whole this does not prevent the creditor 
from receiving dividends upon the whole proof. 

The cases which were cited below by the appellants here 
are upon guarantees of a different form. These cases were 
carefully considered by the learned Judge and _ distin- 
guished. 

Thus he says of Hobson os. Bass, 6 Law Rep. Chane. 
Appeals, 792, ‘* The undertaking of the surety was con- 
strued as though it read, ‘Il guarantee the payment of all 
goods supplied, but my lability is not to be increased by 
their amount exceeding £250.’ ”’ 

Of Rushmore ex parte, 10 Vesey, Jr., 409, the same in- 
terpretation substantially was placed upon the undertaking 
of the surety. 

In Paley vs. Field, 12 Vesey, Jr., 485, the engagement of 
the surety recited the intention of the parties to be that 
the bankers should not be indemnified by the surety for 
any loss which they should sustain by giving credit to the 
principal debtor bevond the sum of £1,500. 

The Master of the Rolls says: ‘tThe instrument marks 
distinctly that the sum for which the surety was to be 
answerable was, as against him, to be considered as the 
whole amount of the creditor's demand.’’ 

And then Judge Wallace says Bardwell os. Lydall, 7 
Bing., 489, is decided on the authority of Paley os. Field, 
but upon the facts cannot be reconciled with it, the guran- 
tee being to secure a running balance of account. 

And so in Raikes os. Todd, 8 Ad. & E., 846, guarantee 
held bad under Statute of Frauds; and in Thornton os. 
McKewan, 1 H. & M., 525, the guarantee was to hold the 
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plaintiff harmless for advancing specified sums to the 
debtor from time to time as he might require. 

In Gee os. Pack, 33 L. J., N.S., 49, a note was pledged in 
security to pay in advance £300 now or heréafter to be 
made on banking account with a third person. Jt was there 
held that the document amounted to a promise to be liable 
for an advance to the extent of £300 and not a general 
promise to pay £300 on any balance, however arrived at or 
that may remain due on a general advance to the principal. 

These were the main cases quoted below, and all went off 
on a different form of guarantee from that which we con 
tend was the guarantee in this case. 

The text books are founded upon these authorities, and, 
while they state the general principle correctly, do not dis- 
cuss the form of the guaranty as do the cases. See 

$ 499 Story’s Equity Jurisprudence. 


; 


$ 1142 Story on Contracts. 


It was argued on behalf of Fry in the court below that 
the doctrine of the appropriation of payments also apphed 
in his favor, but this point was held against us by Judge 
Wallace. We respectfully submit, however, that the de- 
cisions of this Court do not of necessity hold that where 
the payment made on a claim is under legal proceedings it 
is to be appropriated to all the demands against the debtor 
ratably. The amount was paid to Mr. Fry by the receiver 
representing the debtor, and it became Fry's money. And 
we submit that he had a right to apply it as he saw fit. 

It is quite possible, as between him and the debtor, that 
the rule contended for might apply, but the debtor makes 
no objection to the appropriation. 

In Field os. Holland, 6 Cranch, page 27, Chief-Justice 
Marshall (end of first paragraph on page 28) lays down the 
rule which we understand has ever since prevailed in the 
Federal Courts, and which, though questioned in various 
other States. seems now to be the law in the State of New 
York. 

He says: 


‘Tt being equitable that the whole debt should be paid, it cannot be inequit- 
able to extinguish first those debts for which the security is most precarious.” 
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In 1 American Leading Cases, page 291, the above case 
is referred to. 

In the note at page 293 is the following: 

‘Tf there had been no actual appropriation by the debtor at or before the 
payment, either express or inferential, his right to control the appropriation 1s 
cone, The rightafter that belongs to the creditor, who may make any appli 


cation he please a 


[t is laid down on page 294, first paragraph, thus: 
‘If one debt is the sole obligation of the debtor and the other be with 
surety, the creditor may apply gencral payment to the debt which is not pro- 


tected. 


National Bank os. Mechanie’s Bank, 94 U.S8., 487, 439, 
faAlows the rule laid down in Field os. Holland. 

Minally, the owners of the bonds did not come In and 
pay the $100,000 for which they were pledged. 

[It would have been better 1f they had done that before 
they had made this claim to subrogation. 

On the contrary, they have always denied the debt. 

It has been said, you cannot talk of subrogation until 
you have done your part, to wit, paid your debt. Pay 
first and talk of subrogation afterwards. 

First National Bank os. Wood, 71 N. Y., 411. 
Aitna Life Insurance Co. os. Middleport, 124 
U. S., 534. 


The account filed by Mr. Fry shows (pages 76 and 77 of 
the Reeord) that there was uncovered in the account of the 
New Orleans National Banking Association, arising out of 
its own drafts on foreign houses, for which no remittances 
of credits were ever made, more than $100,000 at the time it 
failed. | 

This was after the application of all collections from 
every source that Schuchardt & Sons and their trustees 
could get in to apply on account of the indebtedness of the 
New Orleans National Banking Association to them. 

The account shows that the claim against the New Or- 
leans National Banking Association was in the sum of 
$195,315.63. | 


‘or convenience, we deduct the $100,000 secured by these 
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bonds, and then show that there were never sufficient 
assets realized to pay the balance. 

Of course. if further collections of any kind had been 
made soas to more than wipe out this unsecured balanee, 
the surplus would belong to the appellants; but there 
have been no further collections made. 

The account that has just been referred to was not ques- 
tioned at the hearing. 

Casey, one of the appellants’ witnesses, admits, at page 
32, folio 59. that the amount was $195,315.63. 

Leupp goes over the entire details of the account again in 
the exhibit appearing at page 101 and following, showing 
that the real balance due is somewhat more than that 
claimed in the account filed with the Receiver, the differ- 
ence arising from the fact that Schuchardt’s claim was not 
admitted at its full amount by the Receiver of the New 
Orleans National Banking Association. 

The proof in the case on the question of dividends paid is 
in the verified account of Fry. 

There is, therefore, no question before this Court arising 
from the figures. 

It will also be recollected in the consideration of this 
point that the relations between Cavaroe & Son and Schue- 
hardt & Sons were those of pledgor and pledgee and there 
was no guaranty. In such cases the pledge is understood 
to be a security for the whole and every part of the debt 
unless it is otherwise stipulated between the parties. 

Story on Bailments, Sec. 301. 


The Sehuchardt’s had no personal demand against Cav- 
aroc even up to $100,000. 

He put the bonds in their hands and they accepted them, 
to secure $100,000 of the bank’s debts or paper. 

If the bonds had shrunk in value to almost nothing, 
that would have been Schuchardt’s loss so far as seeurity is 
eoneerned, but he could not have looked to Cavaroe for a 
cent ; personally therefore, certainly, there was neither 
suretyship nor guaranty. 

Nor was the deposit of the bonds a pledge of them to se- 
cure a guaranty. The bonds were collateral to the bank’s 


38 


obligations, not to any obligations of Cavaroe’s with respect 
to the Banking Association. 

There was no guaranty at all in this ease. If this in- 
terpretation is correct—that it was a pledge and there was 
no guaranty at all—then it would seem to settle the inter- 
pretation sought to be made by Cavaroc, against him, and 
to show conclusively that the bonds were pledged for the 
whole debt of the Banking Association, but the pledge 
limited in hability. 


“ POINT iV. 


Was the appellee Fry entitled to inter- 
est on the $100,000 for which the bonds in 
suit were pledged from January 12th, 
1874, the date when the account was 
closed and proved against the Receiver 
of such Banking Association? 


It was urged below that if Mr. Fry's contention wis cor- 
rect, that he eould hold the bonds in suit to meet the 
uncovered balance of account to the extent of S100,000, he 
would be compelled to keep the account open until all 
assets of every nature were collected in, and thus lose the 
right to claim interest on such $100,000. 

These views prevailed before the Master in the first 
instance, who reasons. at page 127, upon this question as 
follows : 

‘It nowhere appears from the evidence before me that the delay in settling 
up this matter was caused by any act of the owners of the bonds in question. 
The securities were at all times in the possession and control of — the 
bank in the estate to be protected, and it nowhere appears that the delay 
in settling and adjusting the account in question is due to anything done or 
omitted to be done by the owne rs of the bonds herein hypothecated. The 
bonds were originally pledged to protect Schuchardt & Sons to the extent of 
$100,000, and until the final settlement of the estate in bankruptcy of the 
said Association, it cannot be definitely ascertained how much. over and above 
the dividends paid, will be due.” 


‘> 
ee 


To this report Mr. Fry duly filed exceptions, and the 
same were sustained and interest ordered in favor of Fry. 

The difficulty with the Master’s reasoning seems to have 
been that he overlooked the fact that as a rule the pledgee 
owes no active duty. 

The parties owing an active duty in the matter, were the 
owners of the bonds, who should have tendered Mr. Fry 
the amount due and demanded their bonds. 

Neither does the question of interest depend upon the 
action or inaction of the owner of the claim. It depends 
on totally different questions to which we shall now refer. 

The account between Frederick Schuchardt & Sons and 
the New Orleans National Banking Association was closed 
on the 12th day of January, 1874, when the last of the 
protested drafts came back from Europe. 

The balance due at that time, as shown by Schedule 
a page 102 of Record, was $205,449.55. 

This account was admitted by the Receiver of the New 
Orleans National Banking Association at only $195,315.62. 

For the uncovered part of this balance, to the extent of 
$100,000, the bonds in suit were pledged. 

That payment could have been made immediately, had 
the owners of the bonds so desired, and if it afterwards 
appeared that more than such balance was covered, the 
owners of the bonds would have been entitled to such sur- 
plus. 

W hile. therefore, the account of the collection of assets 
for the covered portion of the debt might run through a 
long period, yet the obligation that these bonds were under, 
was determined at the date of the failure of the New Or- 
leans National Banking Association by the existence of the 
fact required to make the bonds liable, to wit, an uncovered 


_balance of account equaling $100,000. 


This fact existed the day the New Orleans National 
Banking Association failed, no matter what length of time 
it might take to show that the drafts uncovered equalled or 
exceeded $100,000. 

In other words, the status of the parties was established 
by the failure of the bank and its having neglected to cover 
drafts to the extent of $100,000. 
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The fact was then in existence, while the proofs might be 
delayed. 

Or, on the 12th of January, 1874, the state of affairs was 
this : 

There was a balance of account due Schuchardt & Sons 
from the New Orleans National Banking Association aris- 
ing from the protest of drafts drawn by that association, 
which it had not made sufficient remittances under the 
terms of the pledge to cover. 

Schuchardt & Sons then proceeded against all available 
assets at their command, including such dividends as they 
could obtain from the Receiver of the bankrupt bank, and 
applied these assets as collected on that part of the claim 
which it was not intended the bonds should cover, to wit, 
on that part covered by the bank in any form. 

And the collections so made. leaving more than one hun- 
dred thousand dollars wholly uncovered, the pledge of the 
bonds in suit became operative as of the date of the failure 
of the bank. 

Being liable for $100,000 as of the 12th day of January, 
1874, a date three months subsequent to the failure of 
the bank, which we have taken for greater certainty, 
as the account was still open until that date, the bonds 
are liable to respond for every day’s delay in_ the 
payment of that amount, with interest, which we respect- 
fully submit necessarily follows by way of damages. 

This is the case of pledge, not of guarantee nor of sure- 
tyship. 

Story on Bailment, Section 306. 


‘* The pled ( applies, not only to the debt or other « ngagement, but also to 
the interest and all the incidental charges and expenses due thereon. If, for 
Instance, a pledge is fora debt, it covers the interest upon the debt If ine 
terest Is expressly stipulated for, it follows from the presumed intention of the 


parties that the pledge is to cover both principal and interest. If interest is 


not stipulated for and yet is due ex mora, because of the unjust delay of the 
pledgor to pay the debt when he ought, that also in enquity is required to be 
paid, as well as the principal, before a redemption of the pledge is allowed— 
for here the rule of the Roman law justly applies Minus solvit, qui tardius 


sie 
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‘‘ And so, too, the interest accruing on the pledge is but an incident to it and 
a legal increase of the security.” 
Edwards’ Bailments, p. 219, 2d Edit. 


The pawnee may recover the costs of suit on the collat- 
eral security. 
Edwards on Bailments, §$ 293, 299, 2d Edit. 
Foot rs. Brown, 2 McLean, 369. 


The pledge, however, covers the interest as well as the 
principal of the debt for which it is given in security, and 
its return cannot be demanded until payment in full has 
been made. 

All contracts to pay money give a right to the interest 
from the time when the principal ought to be paid. 

Williams os. Sherman, 7 Wend. R., 109. 
Edwards’ Bailments, note 4, p. 219. 


The interest, in short, is the incident or civil fruit of the 
money due. 
Rens. Glass Factory vs. Reid, 5 Cowen, 5387. 
Same os. Same, 3 7d., 393. 
Louisiana Code, Art. 5387-540. 


Even if pledged without consent of the owner it may be 
deemed a pledge, so that the pledgor cannot redeem it ex 
cept on discharging the obligation. 

Story on Bailments, § 291. There is an implied 
warranty. 

Kdwards on Bailments, § 191. 

Jarvis ns. Rogers, 13 Mass., 105. 

Jarvis 7s. Rogers, 15 7d., 389. 


Brainerd vs. Jones, I8 N. Y., 35, holds: 


Sut although as far asinterest is payable by the contract it is limited by 
the penalty, vel after the defauit of a surety in a bond for the payment ol 
money, interest from the time of the breach may be recovered as damages, 
although the amount paid by the surety is thereby made to exceed the penalty 


of the bond.” 
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From Burr vs. Wilcox, 22 N. Y., 551: 

‘‘On the same principle, where the stockholders of a corporation are by 
statute severally individually liable to the creditors of the company in which 
they are stockholders to an amount equal to the amount of stock held by them 
respectively, this liability, fromthe time of the commencement of a suit fora 
debt exceeding the principal of the defendant’s stock, brought to enforce it, is 
fixed for the specific sum equal to the amount of the stock ; and the debt car- 
ries interest, although the amount of the creditor's recovery thereby exceeds 


the stockholder’s original liability.’ 


And in 2 Fonblanque Eq., 423, 1 Domat Book, 3, Title 5: 
‘‘Tt is a dictate of natural justice and the law of every civilized country, 
that a man is bound in equity, not only to perform his engagements, but also 
to repair all the damages that accrue naturally from their breach. Hence 
every nation, whether governed by the civil orcommon law, has established a 
certain Common measure of reparation for the detention of money not paid 


accdrding to contract, Which is usually calculated at a certain and legal rate 


of interest. Everyone who contracts to pay money on a certain day, knows 


that if he fails to fulfill his contract he must pay the established rate of in- 


terest as damages for his non-performance. Hence it may correctly be 


said that such is the implied contract of the parties.” 

But it may be urged if appellants had paid the $100,000, 
would they not have been subrogated to Mr. Fry’s po- 
sition ¢ 

Not so, because the pledge of the bonds was to secure 
the uncovered balance of account, and Schuchardt & Sons 
had, therefore, the right to use every available asset of every 
kind that could be collected to pay the covered part, to 
wit, the secured part; and this included any dividends out 
of the estate of the bank that had drawn the drafts, whether 
the same were declared one draft or another. 

_it is true that the appellants could have paid when due 
the $100,000 and released the bonds; but, notwithstanding, 
Schuchardt & Sons were entitled to go on and collect the 
dividends of the bankrupt bank until the rest of their ae- 
count was paid, and appellants, having neglected to pay 
the $100,000 when due, are justly chargeable with the 
damages Schuchardt & Sons sustained thereby, namely, 
the interest. 

In conclusion upon this point, we call the attention of 
the Court to the case of Ellis vs. Emanuel, Law Rep. 1 
Exe. Div., page 157, already referred to under the preced- 


ing point. 


Lome 
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There the principal debtor and surety executed together 
a bond to secure £7,000, the surety not to be liable for over 
$1,300 in any event. 

The principal debtor, having paid the £1,000, went into 
bankruptey. The creditor proved for the full balance, 
£6,000, against his estate and obtained a dividend, and 
then, having sued the surety for the £1,300, somewhat 
more than that amount remaining yet unpaid, he recovered 
the same with interest. 

Tha reasoning of the Master having gone somewhat upon 
the suggestion that it nowhere appears from the evidence 
that the delay in settling up this matter was caused by any 
act of the owners of the bonds in question,‘this leads na- 
turally to the further finding in the Master's report that 
Mr. Fry was liable for certain uncollected coupons against 
which the City of New Orleans had interposed a defense of 
the Statute of Limitations, and which question we now 
present under. 


POINT V. 


Did Fry oweany active duty to enforce 
the coupons on the bonds which the City of 
New Orleans refused to pay until requested 
so to do? 


The Master thought he did. At least, he reported as 
follows (see page 128 of Record): 

‘‘ Through the oversight, inadvertence or omission of the custodian of the 
said bonds to demand the payment of interest and to seasonably institute suits 
therefor, the question is pending in the courts of Louisiana as to whether a 


arve amount is or is not barred, fro e Statute of Limitations.” 
t r is not barred, from the Statute of Limitat 


And the Court below, in passing upon this question, at 
page 140, say: 

‘‘He is not liable for permitting the coupons to become outlawed, if that 
has happened. He has not omitted to perform any act required of him by 
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the parties who owned the bonds. It was for them to pay the pledge or to 
take care of thelr own securities.” 

The evidence upon this question was that of Mr. Fry, at 
folio 158, page 90, where he states that he was recommended 
a year or two since by counsel to institute proceedings to 
collect the unpaid COUpPONns ON these bonds. 

That he was called upon by some one about it, and then 
saw his counsel, and was advised to do it. 


That he thereupon retained counsel in New Orleans, and’ 


his account contains a statement of the result of those pro- 
ceedings. 

Mr. Platt, at folio 164, page 94, testifies upon this point, 
that Mr. Hutehins, who, the record shows. is the complain. 
ants solicitor, first approached him on the subject, where- 
upon he consulted with Mr. Fry. 

The subject on which he Was SO eonsulted Was (page QF \ 
to advise Fry, on the request made by complainant's coun- 
sel, to institute proceedings in New Orleais to collect the 
unpaid coupons. 

There were a number of consultations, and it seemed to 
be involving the witness and his client in another long and 
tedious litigation about the bonds. 

But he adds : 

‘‘ TTowever, as it was for the interest of those ultimately interested in the 
bonds, and I considered that under the present ideas of Mr. Fry’s re- 
lations he was bound to do all he reasonably could to lessen the loss that the 
other parties might endure, even at any trouble and labor. I could not help 
vetting him and myself into this new litigation, and aceordingly prepared his 
case and retained the counsel in New Orleans whom I thought best qualified to 


earry the matter through.” 


This is the only evidence in the ease of any request on 
Mr. Fry to institute proceedings to collect coupons that the 
city refused to pay; and as the evidence further clearly 
shows that he immediately proceeded and collected all the 
coupons he could, if is respectfully submitted that if the 
plea of the Statute of Limitations has availed against a 
certain small amount of the coupons, Mr. Fry is under no 
liability therefor. 
We have always understood the law to be that the pledgee 
is not bound to move in the collection of coupons on bonds 
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pledged, nor in any other manner, until requested by the 
owners of the pledge. 

The criterion by which to determine in any and every 
case whether a creditor has done or omitted to do any- 
thing which has the effect to exonerate the surety is stated 
thus in Story’s Equity Jurisprudence, Sec. 325 : 

‘‘ If the creditor does any act injurious to the surety or inconsistent with his 
rights, or if he omits to do any aet when required hy the surety which his duty 
requires him to do, and the omission proves it turious to the surety, in all such 
cases the latter w'll be discharged and he mav set up such conduct as a de 
fence to any suit brought against him if not at law at all suits in equity.” 

Story Eq. Jurisp., $327. 
Schroeppel vs. Shaw, 3 N. Y., 446. 


There the surety complained that creditor failed to collect 
a bond and mortgage held as collateral security and allowed 
it forun unpursued and unenforced for years, during any of 
which time it could have been collected. 

When finally foreclosed, bondsman was insolvent and 
mortgaged premises largely deteriorated in value. 

On bill filed by surety to be released from judgment 
against him on his contract of suretyship on proof of above 
facts : 

Held that he was entitled to no relief. 

That he should have paid his own obligation, and then 
enforced the mortgage and that pledge, owed him no duty 
(at least until required to do so) to enforce the pledge. 

McKechnie os. Ward, 58 N. Y., 541. 


Clark os. Sickler, 64 N. Y., 2381. 

(Where creditor was offered the amount due by _ prin- 
cipal debtor, but requested him to retain it, and the debt 
was lost by the subsequent insolvency of debtor. ) 

Neither was Fry bound to know the Statute of Limita- 
tions of Louisiana. — 

He did present the coupons for payment; payment was 
refused. and he had no right to go into litigation on the 
question until at least some of the parties interested re- 
quested it. 

The duty an involuntary trustee owes in reference to 
trusts is well laid down in Riggs 7s. Purcell, 89 N. Y., 611. 
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POINT VI. 


Having, at the request of the appellees, 
caused suits to be instituted to collect such 
coupons, had Fry the right to be allowed 
his necessary counsel fees for the per- 
formance of such services? 


Striving first to hold Mr. Fry foran alleged responsibility 
for not enforcing these coupons, the appellants next, when 
on their request he instituted suits against the city, eriti- 
ese the amount of and seek to charge Mr. Fry with the 
counsel fees he paid in such litigations. 

It would seem to be the general rule that a pledgee is en- 
titled to be reimbursed for the expenses incurred by him 
about the pledge where they are necessary and proper for 
its protection and preservation. 

Story on Bailments, Sec. 306a. 


The amounts paid by Mr. Fry, as shown by his account, 
for the services in these litigations were: To his New York 
eounsel, $1,250; to his New Orleans counsel, Messrs. Rouse 
& Grant, a retainer of $1,000, and on aceount of disburse- 
ments, S60; and these gentlemen then deducted from the 
amounts collected $8,188.01, in addition to the retainer so 
paid them. These figures appear at page 79 of the record. 

The evidence of Mr. Grant, at page 106 and following, of 
the record, gives a history of the litigations he was com- 
pelled tO bring. 

To the suit on the coupons from June, 1875, to December, 
[8s80, including coupons due in June and December, 1875, 
the City of New Orleans pleaded the preseription of five 
years, and that suit was discontinued to avoid that ques- 
tion affecting a recovery on the rest of the coupons. 

Then judgment was recovered against the City of New 
Orleans for $81,200, with interest from the maturities of the 
several coupons in suit, being exclusive of the June and 
December, 1875, coupons, for which a separate suit was 
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brought, which had not been tried at the time the deposi- 
tion was taken. - 

Then another suit was brought, and judgments recovered 
for coupons maturing June, 1881. 

lixecutions were issued.on both of such judgments and 
returned unsatisfied. 

Thereupon a petition was filed by Fry against the City of 
New Orleans. 

A mandamus was obtained directing the levy of a tax 
sufficient to pay the large judgment, and the suit resulted 
In a mandamus directing the levying of a tax for the 
smaller judgment. 

Soll other suits were brought for later coupons, and then 
the City of New Orleans sued Mr. Fry for taxes on the 
judgments which Fry had recovered, which suit Fry was 
compelled to defend. 

The State Comptroller strove to sell the judgments in 
satisfaction of the tax, and Fry was obliged to and did en- 
join the prosecution of such suits. 

The result of all these litigations was that $77,853 were 
collected on account of these COUPONs. | 

This was the testimony at the time the deposition was 
taken. Theaccount filed by Mr. Fry shows the colleetion 
of some further sums afterwards. 

The witness then, at considerable length, gives the trouble 
he was put to and the work performed in this case, inelud- 
ing a journey to the Supreme Court of the United States on 
application by the City of New Orleans fora writ of error 
in one of the cases, which was subsequently dismissed for 
want of prosecution. 

Ten per cent. was charged by Mr. Fry’s counsel in New 
Orleans for their services in collecting these moneys. 

The reasonableness of such charge is sustained very fully 
by the evidence of Mr. Grant and by that of Messrs. Lewis 
and Huntingdon, practising lawyers in the City of New 
Orleans. (See pages 111 and 112 of the record.) 

We, therefore, respectfully submit that the rules of law 
applicable require the allowance of their charges made 
against the pledgee in protecting his pledge at the request 


of the owners. 
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POINT VII. 


Was Mr. Fry entitled to be paid a reason- 
able allowance fora safe deposit vault in 
which to keep these bonds? 


This question was raised below, the account showing at 
page 79: ‘* Vault rent for the years 1881, 1882 and 1883, 
S300.’ 

The evidence of the witness Leupp, at folio 153, page 86, 
shows that these sums were paid out for the rent of a safe 
for the deposit of these bonds. The principles referred to 
inthe preceding point justify the allowance of this item if 
objection to it should be made before this Court. 


POINT VIII. 


Did Fry perform his duty in depositing 
the moneys collected on account of these 
coupons with a banking institution in the 
City of New York, and is he liable to ac- 
count tothe appellants for any further in- 
terest than he received from such banking 
institution? 


This question is not very important in amount, as the 
moneys were received between April and December, 1882, 
and the account was presented and interest computed 
down to December, 1882, in the Court below. 

The account (page 79) shows the remitting by Rouse & 
Grant of certain installments collected by them on account 
of the coupons referred to ina preceding point at certain 
specified dates. | 

And then immediately below follows a statement that 
these remittances were subject to certain deductions for ex- 
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change ; and the net amounts received by Mr. Fry are then 
given. ; 

These remittances were deposited in the Bank of New 
York, of which Mr. Fry was president. 

A pass book was kept, and produced at the hearing, 
which contained the amount of moneys received for these 
coupons, after deducting the charges of the New Orleans 
lawyers and exchange, and the rate of interest allowed by 
the Bank of New York on such deposit was two and one- 
half per cent., which was accounted for by Fry. (See the 
evidence of Fry at page 88, and a copy of this pass book at 
page 106). 

The appellants claim that Fry should have been charged 
with interest at six per cent. 

The whole question involved was whether or not Mr. Fry 
had the right to apply these moneys as fast as received on 
account of his claims, or whether he was bound to hold the 
same until the Court should adjudicate such claims. 

Both the Master and the Court below held with us on 
this point, Judge Wallace saying, page 140: 

‘‘Contrary to my first impression, the money collected by Fry 


treated as merely a substitute for the bonds. He had no right to apply it to 


the extinguishment of the debt, and as he did not do so, is chargeable wit 


onlv what it earned, which 1s the interest he has received on it.”’ 


The argument sustaining this rule may be stated thus : 

The parties by their pleadings under oath have estopped 
themselves from raising this question. They assert that 
these COUpPONs were not pledged for the debt, and from the 
date of Cavaroe’s last letter immediately after his failure, 
they took this ground. They certainly cannot now in the 
face of their pleadings, oaths and assumptions turn round 
and claim relief on a contradictory basis. 

Nor is the suggestion that Fry was bound to apply this 
money as received, in reduction of the indebtedness in ac 
cordance with latest authority on the subject. 

The true principal is 

The pledgee is not bound to pay himself in installments. 

In the absence of an agreement to that effect, the debtor 
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has no right to insist upon paying a demand loan in in- 
stallments. 
Farwell os. Importers, &c., National Bank, 90 
N. Y., top page 490. 


In that case the bank had loaned to a firm of brokers 
$50,000 and took as collateral a number of notes. 

Shortly afterwards plaintiffs notified the bank that one 
of the notes for $6,521.30, made by them, had been fraud- 
ulently pledged. 

It was held that the bank, having loaned money on the 
faith of the note, was protected, but that if the other col- 
laterals were sufficient to pay the loan the amount collected 
on,this note must be returned. 

The bank claimed, however, that when this note was col- 
lected only part of the indebtedness had been paid, and 
that was immediately applied on balance due. 

Court held, however, that the bank could not so apply 
the Same in absence of notice LO pledgor tO redeem. and 
that, page 490 | 

‘The bank’s only duty was to collect the notes held as collateral as they re 
spectively fell due and to hold the proceeds as a substitute for the notes col- 


lected.” 


This being the law, and Fry being restrained by the hos- 
tile attitude of the other parties, and by this action, from 
giving notice or proceeding to compel redemption, he ful- 
filled his entire duty in collecting the coupons and deposit- 
ing the money received in a proper city bankon eall and at 
Trust Company interest. 

He might have been compelled to do this. 

The moment the principle we contend for is admitted, 
viz., that he should keep the proceeds of the coupons as he 
would otherwise have kept the coupons, and that he could 
not properly apply the same on the debt, the result follows 
that he is liable only for what the money could earn. 

Merchants’ and Traders’ Bank vs. The Mayor, 
97 N. Y., 362 


And the principle, that when a mortagee in possession has 
retained money without investing it, under a mistake, does 
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not render him liable fur interest, is applicable in this 
point. 

Gordon vs. Lewis, 2 Sumner, 143, 144. 

Gibson vs. Crehore, 5 Pick., 146. 

Jenkins os. Eldridge, 3 Story, 325. 

Hogan os. Stone, 1 Alabama, 496. 


For the profits of the pledge, the pledgee always accounts 
-and where he has used such profits they are of course 
credited on the debt. 


Story on Bailment. Sec. 343. 

Another duty of the pawnee at the common law is, to render a due ac 
count of all the income, profits and advantages derived by him from the 
pledge in all cases where such an account is within the scope of the bailment. 
If, for instance, the pawn 1s a slave, the profits of his labor are to be ac 
eounted for. If the pawn consists of cows, horses or other cattle, the profits 
of their labor are also to be accounted for, if within the contemplation of the 
parties. The Roman and Foreign law seems in all cases of this sort to imply 
an obligation to account, fromthe very nature of sucha pledge. In render- 
ing an account of the profits, the pawnee is at liberty to charge all the 
necessary costs and expenses to which he has been put, and to deduct them 


from the income or profit.” 


Story on Bailments, Sec. 331. 

‘The Roman Jaw and French law do not, in respect to the right of using 
pawns, seem materially to differ from the common law, unless there is an ex 
ception furnished by the rule thereof, that, where the pawn is used (as if acow 
is milked), and a profit is obtained thereby, the pawnee shall be bound to ac 
count for the profits, deducting all expenses for the keeping. By the law of 
Louisiana, the fruits of the pledge are deemed to make a part of if, and the 
pledgee cannot appropriate them to his own use, but is bound to account for 
them. Mr. Chancellor Kent seems to think that the rule in the common law 
is, or at least ought to be, the same. And his doctrine certainly carries with it 
a most persuasive equity, although as we have seen it seems inconsistent with 


the rule laid downin some of the authorities.” 


A much more serious question arose on the question of 
Fry being charged with interest on the amount of the cou- 
pons collected by Schuchardt & Sons before their bank- 
ruptey. 

The evidence showed that Fry had always kept these 
moneyson hand in accordance with an entry made origi- 
nally in his check book at the time of the opening of his 
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account, as follows: ‘* 824,334.70 proceeds of collected ecou- 
pons from N. O. City Bonds, claimed by IF. Dumont & Co. 
and C. Cavaroe & Son, and held as collateral for balance 
due by Cavaroe & Son.”’? (See memorandum at bottom of 
page 96, and Fry’s evidence, pages 88 and 89.) 

The Court, however, held against us on this, and com- 
pelled us to pay seven per cent interest down to the time 
the Statute of the State of New York altering the rate of 
interest went into effect, and six per cent thereafter. 


OTHER MINOR QUESTIONS. 

A question was made in the court below as to the rate of 
inteyest claimed by Fry on this $100,000, and on the 
balance recovered under his banker’s len against Cavaroce 
& Son. 

The interest allowed was at the legal rate of the State of 
New York, seven per cent to January Ist, 1880, and six 
per cent thereafter. 

An attempt was made to show that four per cent was the 
rate of interest charged on the Cavaroc account with the 
Schuchardts ; and an answer to such effect was given, at 
folio 154, page 8&7, by the witness Leupp; but he corrects 
this at page 90 by stating that on examination he finds that 
the rate of interest charged against Cavaroe & Son was 
seven per cent., and when they had a credit balance they 
were allowed four per cent. 

This is in accordance with the credited interest in Exhibit 
‘*B” appearing at pages 99 and 100. 

The only other contention made as to the rate of interest 
inthe court below was that the rate in Louisiana, five per 
eent, should prevail; but inasmuch as the evidence of the 
witness Leupp shows that Cavaroc & Son were always 
charged seven per cent. when their account was overdrawn, 
and the entire transactions, so far as the advancing of 
money is concerned, took place in the city of New York, 
and that was the place of payment, it would seem to neces- 
sarily follow that damages in the way of interest should be 
allowed at the legal rate prevailing in that State. See the 
following cases : 

Lanusse v. Barker, 3 Wheaton, 146. 
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Bank of U. S. 7. Daniell, 12 Peters. 54. 
Bell ». Bruen, 1 Howard. 182. 


The Court below also found that Fry had a lien by 
virtue of his attachment upon the interest of the claimants 
for the sum which might ultimately be recovered in a 
certain suit instituted by Schuchardt & Sons against the 
complainants. (See page 70.) | 

Nothing was done under this attachment. Fry was paid 
out of the proceeds of the sale of the bonds sold, the amoun- 
decreed in the court below, and all claim under this attach- 
ment was dropped; and this statement accounts for its 
disappearance from the case. 


NINTH POINT. 


Can the appellants maintain these ap- 
peals, evenif error be shown in any ofthe 
foregoing matters, because of want of ju- 
risdiction inthis court,andthe court below, 
to entertain the case for *“ want of equity?” 


The original bill of complaint simply asserts that the complainants are the 
lawful owners of the bonds in suit which are alleged to be in the possession of 
Charles M. Fry ; demand on, and refusal to deliver by, said Fry, accompanied 
with a claim to hold the same as collateral security for certain su:is alleged to 
be due him from the appellants, E. H. Reynes and Francois Laborde, assignees 
of C. Cavaroc & Son, and from the Receiver of the New Orleans National 
Banking Association; a denial by complainants of such lien, and an averment, 
teynes and Francois Laborde, assignees of C. 


&c., that the appellee, E. H. 
janking Asso 


Cavaroc & Son, and the Receiver of the New Orleans National 
ciation claim to have liens upon said bonds, or some portion thereof, the exact 
amount of which complainants are ignorant concerning, and the validity of 
which they dispute. 

This is the entire bill, and in consideration thereof complainants asked relief 
in a court of equity that Fry be adjudged to deliver over to complainants the 
said bonds and certain moneys in his hands as proceeds of the coupons of said 


bonds. The questions as to moneys on deposit with the Union Bank of Lon. 


don went out of the case long before trial. 
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The bill was clearly filed upon the basis of the complain 
ants’ ownership of the bonds, and their right to the posses- 
sion of them, and for thts they could have maintained 
assumpsit, trover or replevin at common law. 


} 


The amended bill is but little better. Instead of averring that complainants 
are the lawful owners, they aver that they are, in equity, the joint owners with 
the defendants Laborde and Reynes, assignees of C. Cavaroc & Son, of the 
bonds in suit which it is alleged were, at the time of the adjudication of Schuc- 
hardt & Sons as bankrupts, in their possession, and were, at the time of the 
filing of such bill, in the possession of their trustee, Charles M. Fry. That 
said bonds were purchased by C. Cavaroe & Son with the money of complain- 
ants, for the joint account of complainants and said C. Cavaroe & Son, but not 
in the name of complainants, nor in the joint names of complainants and C 
Cavaroc & Son, and for such reason they aver that they are unable to enforce 
their claims to these bonds in a suit at law, and are compelled to seek relief in 
a court of equity. Then follow allegations of demand of the bonds of Fry, and 
of certain moneys received by Fry for the coupons thereon, and his refusal to 

) 


deliver on the claim that he held the same as collateral security for the matters 


mentioned in the original bill, and then follow a denial of sucb hypothecation, 


and the same allegations as to money on deposit in the Union Bank of London 
that appeared in the original bill; then an allegation that for the proper deter- 
mination of the rights of complainants it would be necessary to examine into 
the accounts of the dealings between them and the firm of C. Cavaroc & Son, 
by whom said bonds were bought on joint account, and also between 
the said firm of C. Cavaroc & Son and the New Orleans National Bank- 
ing Association and the firm of F. Sehuchardt & Sons, and then a 
statement that the complainants cannot obtain adequate, specific and per- 
fect relief by any action at law, and that such relief asthey could obtain, 
ould only be had by bringing separate suit against the defendants above 
named, thus involving multiplicity of suits, and that the defendants, except 
the Louisiana National Bank, are trustees under the laws of the United States, 
and are for that reason within the jurisdiction of this court and equity. The 
bill then asserts that complainants are informed that Laborde and Reynes, 
assignees of Cavaroe & Son, the Louisiana National Bank of New Orleans. 
and the Reeeiver of the New Orleans National Banking Association of New 
Orleans claim liens on said bonds, the amount of which the complainants are 
ignorant, and then they pray judgment that Fry be adjudged to deliver over 
to the complainants tie said bonds and moneys representing the coupons in 
his hands, and that the defendants, Laborde and Reynes, assignees of Charles 
Cavaroe & Son, may set forth the amount of all and every sum of money re- 
ecived and expended by them and by Cavaroe & Son, or by any other person 
by their order on account of which they have an interest in or claim on said 
bon:'s, and that if it shall appear to the Court that Fry, as trustee of Schue 
hardt & Sons has any right to hold said bonds as collateral for any indebtedness, 
that he may set forth a full account of all the items ef indebtedness for which 
he claims to hold the bond, and that the right of the said Fry and the 
Receiver of the New Orleans National Banking Association to the moneys 
deposited as aforesaid in the Union Bank of London may be settled and 
applied to the proper account. 
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The only difference between this bill and the old one, so 
far as the substance is concerned, is the admission that the 
defendants Laborde and Reynes, as assignees of C. Cavaroc 
& Son, had an interest in the bonds, and the Court is asked, 
as ground for entertaining jurisdiction in equity, to decide 
the respective interests of these two sets of claimants who 
are both now appellants, and to turn over to them the 
bonds on which Fry claims a lien. 

There was nothing to prevent these gentlemen joining as 
complainants in a suit brought for the recovery of the 
bonds which they could have prosecuted at common law, 
and then when the bonds had been obtained, they could 
have divided the spoils as they saw fit. Indeed, the subse 
quent proceedings in this action show that they had little 
difficulty in that regard. The Union Bank matter was out 
of the case as before stated, and no party appeared in the 
action excepting those now litigating in this court. 

The answer of Laborde and Reynes, the assignees ol 
Cavaroe & Son, in addition to the matters set forth in the 
amended bill, merely denies any knowledge of an averment 
in Fry's answer concerning an attachment. 

Fry, for answer, denies that complainants are the lawful owners of the 
f Schuchardt & Sons 


bonds in suit; admits that they were in the possession 0 


at the time of their adjudication as bankrupts and that they are now in his pos 
session; denics that he holds any moneys as the result of the sale of coupons; 
avers that Schuchardt & Sons, at the times referred tointhe allegation, were 
ness 10 New York. and 


bankers, factors and commission merchants doing busi 

as such acted for Charles Cavaroc & Son of New Orleans and the New Orleans 
National Banking Association, both of whom are bankrupts; that the said 
bonds were negotiable bonds, and were deposited with Schuchardt & Sons as 


Sé curity for any ince btedness Or balan e of account W hich at any time micht or 
could arise in the course of their dealings with Cavaree & Son and the New 
Orleans Banking Association; that the result of such dealings was that Cavaroc & 


‘ . ; ’ ' ~ . : . ’ 
Son beename indebted to Schuchardt & Son as of the 9th day of Februar VY. in tine 


year 1875. inasum stated, and the New Orleans Banking Association 1n a certain 
further sum stated.,and claims the right to hold the aforesaid bonds as secu ity for 
the payment of the afore said indebtedness, and asks that such indebtedness be 
adjudicated and settled and that the bonds be sold and the proceeds applied in 
payment of such indebtedness; then follows an allegation that the amount du 


on said bonds may be in reased from the result of litigation set forth In 
answer then follows wn allegation ( oncerning the money alleged 
posit with the Union Bank of London, which is, however, withdray 
amend d unswer: then follows an allegation as toa certain att: 
the complainant's interest in these bonds issued by Schuchardt & Sons and 


under which Fry claims an interest in the same. 
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The final decree (page 146) adjudged that Fry had a lien 
on the bonds for a specific sum, and directed them to be 
sold to pay such sum, and then, at folio 259, directed Fry 
to deliver up the balance of the bonds and any moneys that 
might have come into his hands, less his necessary expenses 
in collecting the same as the proceeds of coupons on said 
bonds, and also the detached coupons, and all claims and 
judgments on coupons and all moneys which have been 
collected by Fry, and not previously accounted, for to 
Edgar A. Hutchings, the attorney for the complainants, 
and Man & Parsons, the attorneys for the defendant KE. H. 
Reynes, surviving assignee of Charles Cavaroc & Son, upon 
the joint receipt of said attorneys who were to divide the 
same between those parties in the proportion of 74 per 
cent. to the complainant, and 26 per cent. to the defendant 
K. H. Reynes, as surviving assignee of Charles Cavaroc & 
Son, in pursuance of a stipulation between those parties, 
signed by their respective attorneys, and filed herein. 

Whatever, therefore, may have been the allegations of 
the pleadings when the case was heard and decree was en- 
tered, the complainants and the defendant Reynes, as as 
signee of C. Cavaroe & Son, had been able by stipulation 

y adjust their interest in the bonds, and were in a position 
ona proper tender to have enforced their rights at com- 
mon law. 

In other words, by this form of action and this as- 
sumption of jurisdiction, the owner of the bonds avoided a 
tender, and sought to try the issue of Fry’s lien and the 
amount thereof, without being under the responsibilities 
properly belonging to them had they made an insuflicient 
tender, and then sued at common law for their bonds. 

The defendant Fry, in this action, did not demur or 
answer specially to the bill for its lack of jurisdiction, 
but Fry did start his answer, ‘*‘ saving and reserving to 
himself all and all manner of benefit and exception to the 
many errors and uncertainties and ee in the 
complainants’ bill of complaint.’ 

Now, we submit to the Court, that it appearing by the 
amended billand the proofs that the complainant could 
have had an effectual and complete remedy in a court of 
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law, and that such remedy was clear and certain, the com- 
plainant should not have been allowed to maintain this 
action. | 
Such is the common rule. 
Kemp os. Tucker, Law Reports, 8 Chancery Ap 
peals, 369. 
Lynch vs. Willard, 6 Johns. Ch., 342. 
Reed os. Bank of Newburgh, 1 Paige, 215. 
Kemp vs. McPherson, 7 Har. & J., 320. 
Caldwell os. Knott, 10 Yerger, 209. 
Hoare os. Contencin, 1 Brown, Ch. 
(Note. ) 
Hammond os. Messenger, 9 Sim., 
Stansbury os. Arkwright, 6 7d., 481. 
Pierpont vs. Fowle, 2 Wood. & M., 23. 
Smith os. Morehead, 6 Jones Eq. (N. C.), 360. 


i.. 22. 2. 
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There are cases holding that this objection must be taken 
at the earliest moment, and that if the defendant in a suit 
in equity answers and submits to the jurisdiction of the 
Court, it is too late for him afterwards to say that the com 
plainant had an adequate remedy at law. 

But such does not seem to be the rule in the United States 
Courts. 

Section 723 of the Revised Statutes of the United States, 
being the 16th section of the judiciary act of 1789 pro- 
vides : 

‘* Suits in equity shall not be sustained in either of the courts of the United 
States in any case where a plain, adequate and complete remedy may be had 
at law.” 

And see: 

Robinson os. Campbell, 3 Wheaton, 212 
Hipp vs. Babin, 19 How., 271. 
Thompson 7s. R.R. Co., 6 Wall, 134. 


zacombe vs. Forstall’s Sons, 123 U. 8., 562,a case involy 
in the pledge and sale of a lot of bonds, in which it was 
held the claimants had adequate remedy at common law and 


should not have gone into equity. 
And in Lewis zs. Cocks,23 Wall.,466,this statute was con. 
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sidered and applied by this Court. In that case a bill in 
equity had been filed to recover possession of land, there 
being no fraud in the ease, nor other matters specially the 
subject of equity cognizance; there was a colorable sugges- 
tion of fraud, account, &c., used to make the bill take the 
place of the common law remedy of ejectment. The Court, 
after examining the evidence, say that the action seems to 
be nothing but one of ejectment in the form of a bill in 
chancery; the charges of fraud, the court hold, are not 
sustained, and there being a plain and adequate remedy at 
law, a court of equity should not interpose. This prin 
ciple, the Court say, ‘‘in the English equity jurisdiction 
is as old as the earliest period of its recorded law.”’ 

The section of the U. S. Statute in question is then 
quoted, and the Court say that it is merely declaratory and 
made no change in the pre-existing law, ahd then the Court 
fo On: ~° In the present case the objection was not made by 
demurrer, plea nor answer, nor was it suggested by counsel; 
nevertheless, if it clearly exists, it is the duty of the Court, 
SUA sponte, to recognize it and give it effect.’’ 

‘‘It is the universal practice of courts of equity to dis 
miss the bill if it be grounded upon a merely legal title,”’ 
and thereupon the Court reversed the decree and remanded 
the case with directions. 3 

To the same effeet, Hipp os. Babin, 19 How., 271, and 
in Thompson evs. Railroad Companies, 6 Wall., 134, 137, 
Judge Davis uses this expression : 

‘Usually when a case is not cognizable in a court of equity the objection is 
interposed in the first instance, but if a plain defect of jurisdiction appears at 
the hearin: appeal, a court of equity will not make a decree.” 


And in Smith os. Bourbon County, 127 U. S., 112, it is 
held that lack of jurisdiction by reason of want of equity 
is a matter of substance and cannot be waived and cannot 
be ignored. 

And in questions involving a want of jurisdiction the 
Court, when necessary, acts of its own motion. 

Hegler 7s. Faulkner, 127 U. S., 482. 
Glacier Mountain Co. os. Willis, 127 U. 8., 471. 


If it be the case, then, that the Court below had no juris- 
diction, it follows that it had no power to do anything ex- 
cept to dismiss the bill. This point seems to be clear, as 
was held in the case of The Mayor os. Cooper, 6 Wall., 247. 
[n that case the defendant seems to have presented a peti- 
tion for the removal of the cause, and then 2 motion was 
made to dismiss the suit upon the ground that the Court 
had no jurisdiction. This motion was sustained by the 
Court, and the case dismissed and the defendants ordered 
to pay all the costs incurred in this Court for which execu- 
tion may issue. The Supreme Court say on this point, 
though first holding there was jurisdiction, ** Before ad- 


verting to the constitutional question, there is another 


feature of the order which ealls for remark. The Court 
held that it had no jurisdiction whatever of the case, and 
vet gave a judgment for the costs of the motion and ordered 
that an execution should issue to collect them. This was 
clearly erroneous. If there were no jurisdiction, there was 
no power to do anything but strike the case from the docket. 
In that view of the subject, the matter was as much coram 
non jgudice as anything else could be, and the award of 
costs and execution was consequently void. Such was the 
necessary result of the conclusions of the Court.’’ And 
thereupon the order of the Court below was reversed and 
the case remitted with directions that the Court proceed in 
it according to law. 

Now, in the present case, Charles M. Fry did not by 
demurrer, answer, or in any other manner specifically raise 
the objection of want of jurisdiction in the Court below, 
and the Court went on and made a decree from which he 
did not appeal. He does not now ask that the judgment 
entered by the Court be reversed or set aside ; he does not 
ask that the case be remanded for further proceeding; he 
has noright to do so, for he is not an appellant ; he obeyed 
the judgment rendered, turned over 142 bonds, transferred 
a large amount of cash and assigned a number of judg- 


ments on Coupons to the appellants here, and whether that 
judgment, and that action under it, may be treated in the 
future as an arbitration, award and satisfaction is a ques- 
tion to be determined between him and the appellants if 
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this Court shall now hold that by reason of the want of 
equity in the case there was no jurisdiction in the Court 
below, and there is no jurisdiction here to entertain or con- 
sidered the same. In other words, the contention now 


made by Mr. Fry is that having submitted to the entry of 


the judgment, and having obeyed it, he has the right now 
to call the attention of this Court to the section of the 
statute which says that suits in equity shall not be sus- 
tained in either of the Courts of the United States in any 
case where a plain, adequate and complete remedy may be 
had at law, asa reason forthis Court not interfering with 
the judgment of the Court below by modifying or altering 
it, oF otherwise assuming a jurisdiction which is apparently 
eut off by statute. 

And inasmuch as this Court would seem to have no 
greater right than had the Court below to adjudicate upon a 
bill and case so manifestly lacking in any allegations sus 
taining jurisdiction in a court of equity, he respectfully 
submits that the appeal of the complainant and_ the 
defendant Reynes should be dismissed. , 

And under this head may be considered the proposition 
that the appellants having taken a certain position in this 
action are estopped from acting inconsistently therewith. 

They went into the court below and asked that Fry be 
directed to deliver them the bonds unless he establish a 
lien, in which case they asked that such lien be adjudicated, 
and, presumably, that after the satisfaction of such lien the 
balance of the bonds be delivered over to them. 

Now, they obtained just such a decree, and the balance 
of the bonds in excess of 92 sold to satisfy Fry’s lien, were 
delivered over to them. 

Having obtained their decree and recovered their bonds, 
ean they now change their base and ask a reversal of such 
decree ? 

[t is claimed by Fry that parties cannot assume incon- 
sistent positions, and that the appellants having the choice 
of two positions, viz., one to pursue Fry at common law 
for the bonds, and the other to settle in some manner as 
they did in the court below the amount of his lien, pay it 
and get their bonds. 


OLS SES 


 eieeeiiees dees 


ee went 


61 


They adopted the latter course, which was inconsistent 
with the first one ; settled with Fry by the decree below, 
the amount of his lien, paid it, and got their bonds. 

Having received the full benefits of such decree, it is 
respectfully submitted they should not now be allowed to 
appeal from it. | : 

Mor instance, it is held that a party cannot claim the 
benefit of a judgment and at the same time appeal from it. 

Kelly vs. Bloom, 17 Abb. Pr., 229. 
Bennett os. Van Syckel, 18 N. Y., 483. 
Lentz os. Lamplugh, 12 Pa., 346. 
Katon’s Appeal, 838 Pa. St., 155. 

Vail os. Remsen, 7 Paige, 206. 
Radway vs. Graham, 4 Abb. Pr., 468. 


Mr. Bigelow in his work on Estoppel, Chap. 24, p. 687, 
4th, Ed., says: It may accordingly be laid down as a broad 
proposition that one who has taken a particular position 
in the course of a litigation, must, while that position 
remains unretracted, act consistently with it. 

And so in Hughes vs. Dundee Mortgage Company, 28 
Fed. Reporter, 40, it was held in substance that a party 
cannot maintain a writ of error to reverse a judgment and 
also an execution to enforce it. 

The precise question determined in that case was that a 
party could not maintain a writ of error to reverse a judg- 
ment, and at the same time plead it in bar of another ac- 
tion. 

And in Railroad Company vs. McCarthy, 96 U. 8., 267, 
the Court, in speaking of an attempt of the railway com- 
pany on the hearing in the Supreme Court to excuse itself 
for the non-performance of a contract to carry certain cat- 
tle, on the ground that the act would have been in violation 
of the Sunday Law of West Virginia, when it appeared 
that on the trial in the Court below it had relied on the fact 
that it was impossible to forward the cattle on Sunday for 
the want of cars, said : 

‘This point was an afterthought suggested by the pressure and exigencies 
of the case. When a party gives a’reason for his conduct and decision, touch- 
ing anything involved in a controversy, he cannot, after litigation has begun, 
change his ground and put his conduct upon another and different considera- 
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tion. He is not permitted thus to mend his hold. He is estopped from so 
doing by a settled principle of law.” 


And thus in the case at bar, the appellants having ob- 
tained their bonds in pursuance of a decree of their own 
seeking, should not now be permitted to ask the destruc- 
tion of such decree. 

And this position, we submit, is in accordance with, 
rather than in conflict with, Emory os. Palmer, 107 U.5., 
do, &. 


LAST POINT. 


It is respectfully submitted that for the 
reasons stated inthe last point the appeal 
should be dismissed. Butif the Court con- 
siders it proper to entertainthe appeals, 
then, for the reasons stated in the earlier 
points of this brief, the decree should be 
in all things affirmed. 


JOHN M. BOWERS, 
Of Counsel for Charles M. Fry, Appellee. 


lt may be proper to say of the concluding clause of, the 
Brief filed on behalf of Dumont that the learned counsel 
who, prepared the same labors under a grave misappre; 
hension as to the facts of the case of Casey os. Schuchardt 
(6 Otto, 494). 

The securities therein referred to were never taken by 
Schuchardt & Sons at all. Cavaroe, in accordance with his 
arrangement with Sehuchardt & Sons, ought to have ex 
acted such securities, and, if he had, the indebtedness of 
the New Orleans Bank to Schuechardt & Sons would have 
been correspondingly reduced. 

But Schuchardt & Sons were protected in any event by 
the deposit of the bonds in suit and consequently they took 
no care as to further security. 
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Supplementary observations by counsel 
for Charles M. Fry, appellee, in connection 
with the case of Ellis vs. Emmanuel, Law 
Rep., 1 Ex. Div., 157. 


The question in this ease was precisely as in the one at 
| 

bar, whether, the guaranty being limited in amount and 
the whole debt exceeding that amount, dividends received 
from the bankrupt estate of the debtor were to be appor 
tioned. 

It was fully recognized that this depended upon the 


terms of the contract alone, and consequently the only 
task before the Court was to interpret the contract. 

The Court came to the conclusion that the real intent of 
the parties was that the ecrecitor should first be paid his 
Whole debt before any of the sureties should be entitled ic 
dividends from the insolvent estate; but Mr. Justice 
Blackburn, who drew up the opinion, seeing that the con- 
clusion was different in this respect from that reached ina 
number of prior cases of limited guarantees, seemed to think 
that if was necessary to distinguish them and to show that 
they did not apply to the case before him. 

[It would seem to have been a. sufficient performance of 
this task to declare that the courts in those cases had pro 
ceeded upon the same principle as the court had in the one 
before him, but had found the intent of the sureties to be 
not to secure the final balance which might remain after 
deducting all payments received from the principal debtor 
limiting the amount of liability to a specified sum, but to 
secure a limited part of the debt. Le, however, deemed 
it important to go bevond this and to endeavor to exlract 
from the prior eases a rule for the dif pr lation of the CON 
tract in cases of limited guaranties. 

Minding that the prior cases, or most of them, were in 
stances of continuing guaranties of floating balances, 
whereas in the case before him the guaranty was of an 
existing and ascertained debt, he seizes upon this dis 
tinction as a foundation for a rule, and suggests that the 
rule should be that where the guaranty is of a Joafing bal 
ance the prima face construction should be that the 
parties intended to limit the guaranty toa part of the debt 
to be incurred, but where the guaranty was of an existing 
and ascertained debt, he would not say that the prima 
facie construction was the other way, but that there was 
no presumption at all in favor of one view in preference to 
the others (pp. 1638, 168, 169), 

The. nature of such a conelusion is exceedingly doubtful. 
To make a particular matter of fact the prineipal foundation 
for a rule for ascertaining the intentions of parties because 
if happe nsto have |! 
the same interpretation of intention was adopted is a 


been present In most of the cases where’ 


. 


- 


hazardous piece of reasoning. The inductive method 
requires a numerous body of instances, or the aid and cor- 
rection of other modes of reasoning before its eonelusions 
ean be relied upon with confidence. It is doubtful whether 
in ascertaining the intent of parties to contracts, where it 
IS not definitely expresséd, any rules excel the very 
general and obvious ones are of substantial service.  <As 
in the case of wills the best method in general is to take 
the facts and circumstances as they stand and endeavor, 
unembarassed by formal rules, to reach, as best we may, 
the real purposes of the parties (Miller, J., in Clarke os. 
Boorman’s Executors, 19 Wall., 492, 502). 

Mr. Justice Blackburn seemed, indeed, to feel that it was 
necessary to assign some reason for imputing such Import- 
ance to the circumstance that the guaranty was of a 
floating balanee, and the reason he assigned was one 
having nothing to do with /xfention, which was the very 
matter In question ! 
able in the ereditor, who is at liberty to extend the 


The reason was that it was ‘** ‘neguit- 


balance or not to inerease it at the expense of the surety.” 

But what if the creditor zw/shes the amount of the debt 
to be inereased, which may be as often the case as other- 
wise? Indeed, it would seem very clear that where the 
debtor desires a eredit which from tbe nature of the busi- 
ness must be éndefinite, and which cannot well be limited 
to a specific sum, and a limited guarantee is given, the 
notion of the parties must be that the creditor may run in 
debt as much as he chooses, and that he may rely on the 
SUTeTY for a certain sum to cover himself against loss, and 
for any excess must content himself with a resort to the 
debtor alone. 

Turn the matter which way we will, it all comes back to 
the question, what debt or part of what debt has the 
surely quaranteed ? This being ascertained, no difficulty 
remains. It is a certain consequence that when he has paid 
that debt, or the part of that debt which he has guaran- 
teed. he is entitled to the benefit of subrogation and its 
equivalents, and not until then. 

In prosecuting this enquiry in doubtful cases, one main 


Z 


question must be. what IDAS the nature of bhie limitation é 


aft nearly the same time, indicate that Sehuchardt & Sons 
were not inclined to take and pass to the eredit of the bank 
bills drawn by the bank itself upon foreign houses unace- 
companied by bills of lading. This created an additional 
hazard for which the pledge of the bonds was not a suffi- 


clent protection, and in such eases they indicated that addi- 
tional SeECLLLIEY would be required, 


SECOND.—The real and avowed object of the giving and 
faking ot thie pledge Ot the bonds was CO LHCTCASE lhe rol 
“mime OL this business, that is, the dealing in merchandise 
bills (letter of December 4th, 1871, pp. 33, 34), and any 
such inerease of volume involved the possibility of hazard 
In two directions: (1) Bills might not be remitted. (2) 

lls reanitted might not be paid at maturity. It was 
acaimst these COTSegUlenhces ii both forms that Sebuchardt 


W Sons weeded, and asked for, security. 


THirp.— It was against these consequences, 77 both forms, 


that the pledge was specifically and in terms made. ‘They 


Were to be sePCUrit VY °°"), Cas i ah, COVE rf (¢ Very cs Letter. 


pp. 27, 30). It is certain that this ‘*eas de décourert™ 
would be produced precisely the same by the payment by 
Schuchardt & Sons of a protested bill and the charging 
the amount over against the bank in its account, as by a 


draft on that firm by the bank in advance of the remittance 


of bills and a failure to remit sueh bills. Otherwise the 
bank would have the right to draw to the extent of SLOO,- 
OOO in advanee of remittances, while there might be an 
aetual balance against if created by the charging back of 
protested bills of SLOO,Q00—a supposition absolutely Inad- 


misstble. It will, therefore, be perceived that the eredit 
‘a déecouveil™ of $100,000 could be as well exhausted by 
protested bills as by failure to remit bills which had been 
drawn against by anticipation. 


Fourtiu.—-The business, therefore, whieh was intended 
to be advanced and facilitated by this credit, necessarily 
involved, even if the credit were strictly limited to $100,000 


i —— 
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for the time being, a possible adverse balance of a sum in- 
definitely exceeding the $100,000; and, as already ob 
served, if was against these consequences that Schuchardt 
& Sons needed, asked for, and obtained the security. 


Mirrn.—Cavaroe & Son did not, in any form, expressly 
limit the extent of the guaranty, and there is no little diffi 
culty in finding any /mwp/ied limit to it, but the language 
of his letter, by which he pledge Sra portion i‘ only of the 
bonds, taken in connection with the faet of the limitation 


of the eredit fixed by Schuchardt & Sons. furnished some 


foundation for an implication. And the language of the 
subsequent resolution adopted by the bank in presence of 
Cavaroe shows that such was his understanding. 


SIXTH. *Indulging the supposition that the pledge was 
limited in some form, the question is how it was limited. 
The contention of the appellant is that it was limited to 
part of the debt, that is, to $100,000 of the whole debt, but 
this cannot be se, at least it cannot be so at all times; for if 
it were it would be true of the whole debt as soon as it 
reached the amount of the $100,000. It would be f/a?f debt 
which was secured, and if so as soon as that was paid by 
the debtors the pledge would he discharged. Rut this 
would at once destroy the CONLTINUTNG eharacter of the 
guaranty, whereas it is agreed even by the appellants that 
as soon as liabilities incurred by the bank were discharged 
by payments, further drafts ¢ découvert could be made and 
would be secured by the pledge. Will it be said that the 
the transactions 


a 


whole debt must be taken at the time whet 
cease, and that the part secured is $100,000 of the debt as it 
then exists? But this will not answer. It is altogether 
too vague and there is absolutely nothing in this language 
or the situation of the parties to support the notion. When 
would the transactions cease? Would it be when the last 
draft is drawn, or when the last payment is made? If the 
former, when would the last draft be drawn? One is drawn 
to-day; and is the last until another is drawn, when it 
ceases to be the last. If the latter, when is the last pay- 
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ment made? The same difficulty would arise in this alter- 
native. Will it be said that the debt must be taken at the 
time of /nsolvency and the security be declared to be for 
$100,000 of the debt as it then stands? But how is the date 
of insolveney to be fixed, and what is there in the circum 
stance of énsolvency to show that any party had that event 
in view as being the period at which the whole debt was to 
be ascertained in order to know of what debt a part was 
guaranteed 4 The day before insolvency then is, let it be 
supposed, an ailverse balance of $150,000, and the debtoi 
pays 850,000. This, as all concede, has no effect on the 
guaranty. That stands for the $100,000 yet remaining due. 
But suppose the payment is not made until the day after 
Insolvency ¢ Then,aceording to the suggested view,the pay- 
anent must be apportioned, and part of it go in relief of the 
guaranty, so that while $100,000 would still remaig: due the 
bonds would be held for only 883,333. It is Impossible to 
believe that such a result was in the contemplation of the 
parties. Will it be said that the whole debt, part of which 
Is thus to be declared vuaranteed, must be taken to be that 
which the creditors at any time seeks to enforce? The 
same difficulties would be encountered and others beside, 
for he might never seek to enforce it, but hold his pledge, 
leaving it to the pledgor or his representatives to redeem. 
But if we say that the guaranty was not limited to past 
of any debt, but covered the whole debt which should re- 
main unpaid, with a proviso limiting the Hability of the 
surety to S100,000, no difficulty of any deseription presents 
itself. The ereditor may forbear any resort to the bonds 
until he has exhausted the estate of the debtor, and then 
collect from the bonds the residue. If they pay the whole 
residue the owner of them is entitled indeed to the nominal 
right of subrogation in respect of further payments from 
the debtor's estate, but the right would be a barren one, 
Inasmuch as that estate is exhausted. If the creditor, as 
he may, chooses, before exhausting the debtor's estate, to 
resort to the bonds, he will not be obliged to account to the 


surety for subsequent payments by the debtor's estate. 
unless the pledge paid the whole debt; but the pledgor 
could at any time reclaim his bonds and the entire right of 


subrogation by paying, not $100,000, but the whole debt in 
case it exceeded that sum. 


SEVENTH.—It being, therefore, so extremely difficult, if 
not impossible, to say what the debt is of which a part was 
designed to be secured by the limitation of the guaranty, 
the notion that the design was to secure part of any debt 
must be abandoned, and the other alternative accepted, 
namely, that the design was to secure the whole un- 
paid balance of the debt with a limitation of responsi- 
bility to the sum of $100,000. And, as we have endeavored 
to show above and also in our main brief, this interpreta- 
tion is in entire accordance with every indication which the 
contract and the situation afford of the intent of the par- 
ties. Itis a circumstance -not wholly without significance 
that when the bank proposed to indemnify Cavaroc, as 
appears by the resolution often referred to, it seems to have 
been assumed by all, Cavaroe ineluded, that he would 
probably be called upon to pay $100,000. That was the 
amount for which securities were to be placed in his hands. 
If the contention of the appellants be correct, his hability 
could not have been estimated at anything near that sum. 
It would have been cut down at least one-half by divi- 
dends from the estate of the bank, the probable amount of 
which both the bank and Cavaroc well knew. 


LASTLY.—One suggestion made in the Court below by 
the appellants is not referred to in my principal brief. It 
is that as the adverse balance against the bank arises from 
the charging over to its account of the amount of protested 
clean bills, that is, bills drawn by the bank itself on foreign 
houses unaccompanied by bills of lading, the transactions 
are not covered by the terms of the pledge, which em- 
braced only such drafts as were to be drawn in anticipation 
of the remittance of merchandise bills. This would be a 
very erroneous and unreasonable interpretation of the 
intentions of the parties. What the bank desired, and 
only desired, was a credit, that is, permission fo draw with- 
out funds. To be sure the understanding was, and the 
promise of the bank was, that it would remit merehandise 


1) 


bills to cover such drafts. The suggestion is that if it 
wholly failed to remit anything it may be liable; but that 
if if remitted SOME AL 110) Ai fhe i, hit from Ww heat it agreed TO, 


, 


ii- 
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although wholly valueless, the transaction became an | 
protected one, and the ereclit a découvert continued lifl- 
affected by it! It is enough to say in answer to this that 
the only way in which a liability could arise against the 
bank, according to the contemplated course of business, was 
by the payment of the drafts of the latter; that when a 
draft came unaccompanied by a bill of lading, no matter 
what else it might be accompanied with, it was a drait @ 
decouvert within the meaning of the contract, and would 
go towards exhausting the credit; that if subsequently 
merchandise bills were remitted equalling the amount of 
such drafts the credit would be restored, and Schuchardt & 
Sons could not know when any draft was presented to them 
unaccOmpanied with a merehandise bill but that remit- 
tances of such bills would follow. And so long asa suf- 
ficient margin of the $100,000 credit existed they would be 
bound to honor all drafts bv the bank. 

The whole matter really comes down to this: The bank 
wanted to draw without a drawing balance in its favor. 
Schuchardt & Sons were wiiling to give this privilege on 
being secured against its possible hazards, and for this the 
security was given. It accordingly stands to secure any 
loss which has arisen in consequence of those hazards. 

But to this possible argument of the appellants, which 
Is now under notice, the evidence furnished by the reso- 
lution of the Banking Association of Sept. 20th, 18738, so 
decisively Indicating the understanding of the parties tO 
the contract, Is a conelusive answer. The suggestion that 
this was an admission made after the contract was made 
and that it could not alter its terms is idle. Nobody 
asserts that it can alter the terms of the contract. But 
the question is what were the terms of that contract, and 
to this point the evidence is at once relevant and decisive. 


JAMES C. CARTER, 
Of Counsel for Chas. M. Fry, Appellee. 


supreme Court of the United States. 


KpWARD H. RrEYNES, sole. sur- 
vivine Assienee of Charles Cav- 
aroe & Son. 


Appellant 
against 


CHARLES M. Fry, Trusteein Bank- 
ruptey of Shuchardt & Sons, 
Appellee. 
Afthidavit showing execu 
f tion of judgment appealed 


irom. 


Freperic Dumont, August Henry | 


Reine and Jean David Mockel. 
Appellants, 


dA inst 


CiaARLES M. Fry, Trustee in Bank- 
ruptey of Shuchardt & Sons, 
Appellee. 


STATE OF NEW YORK, eke = 
City and County of New York, 4°" ° 
CiarRLes M. Fry, being duly sworn, deposes and says : 
That he is the appellee in the two above appeals. 

That the final decree fixing the amount of deponent’s 
lien on the bonds in suit was dated and entered on or about 
the 5th day of March, 1884. 

That thereafter and on the 10th day of April, 1884, in 
pursuance of the provisions of said decree, this deponent 
turned over to John EK. Parsons, attorney for the appellant 
Reynes, and Edgar A. Hutchins, attorney for the appel- 


lants Dumont and others, one hundred and forty of the 
bonds in suit, and paid to them the sum of forty-five thou- 
sand dollars, and received receipts substantially in the fol- 
lowing form : 

‘“ Received of Mr. Charles M. Fry, Trustee in Bank- 
ruptey of Frederick Schuchardt & Sons, 140 bonds of the 
City of New Orleans, each for 81,000, Nos. 361 to 396, 300 
to 360, 285, 287, 288. 290, 292, 296, 298, 397 to 432, with the 
interest coupons thereto attached, being balanee of bonds 
left in his hands after sale, and which are delivered in pur- 
suance of within decree.’ 

This receipt was endorsed on the back of a certified copy 


of such decree, and was signed by John E. Parsons, as 


attorney forthe appellant Reynes, and by Edgar A. Huteh 
ins, as attorney for the appellants Dumont & Co. 

The receipt for the money was substantially as follows: 

Received of Mr. Charles M. Fry, Trustee, &e¢., 345,000 on 
account of proceeds ot COUPONS collected on bonds in suit 
of Dumont es. Fry and paid over in pursuance of within 
decree. 

This was likewise endorsed on the back of a certified 
copy of the said decree and signed by the aforesaid attor 
neys. 

That shortly thereafter, and on or about the 24th day of 
April, 1884, this deponent made up his aecount in pursu- 
ance of the terms of the aforesaid judgment, and enused the 
same to be dulv filed with the Clerk of the U. S. Cireuit 
Court forthe Southern District of New York, and served 
upon the attorneys for both the appellants, to wit: John 
KX. Parsons, attorney for the appellant Reynes, and Edgar 
A. Hutchins, attorney for the appellants Dumont and 
others. 

Deponent attaches hereto a certified COPY of such ae- 
count, which is marked Exhibit ‘* A,’ and which deponent 
avers to be a true copy of his original account as filed and 
served upon said attorneys. 

Deponent further says that said account was aecepted 
by the appellants as satisfactory in every respect. And 
shortly after its filing and service, deponent turned over the 
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bonds in his possession as shown by the said account and 
assigned the judgments therein set forth and paid the bal- 
ance of cash, which judgments were assigned to John E. 
Parsons, attorney for the appellant Reynes, and Edgar A. 
Hutchins, attorney for the appellants Dumont and others, 
and the bonds were delivered to them and the balance in 
cash paid to them, and deponent received from them a re- 


celpt substantially as follows : 
“CIRCUIT COURT OF THE UNITED STATES, 


SOUTHERN Districr or New York. 


FREDERICK DUMONT. 
Plaintiff. 


Aan sf 


CHARLES M. EFry. Trustee. &e.. 
and others. 
Defendants. 


Received of Charles M. ry, trustee, the following: 30 
bonds of the City of New Orleans for $1,000 each, numbered 
1492 to ] 199 jinelusive. and 1686 to 1707 inclusive: 1d) bonds 
of the City of New Orleans for 850 each, numbered 1665 to 
1667 inclusive, and 1962 to 1968S inelusive; 9 bonds of the 
City of New Orleans for $5 each, numbered 1122, 1123, and 
1310 to 1316 inelusive: also in eash the sum of $5,627.30; 
also an assignment of all the interest of Charles M. Fry in 
all balances due upon the judgments rendered in the fol 
lowing named and numbered causes: 

Charles M. Fry os. City of New Orleans, No. 9269. 

Same os. Same, No. 9476. 

United States ex rel. Charles M. Fry os. The City 
of New Orleans, No. 9553. 


Same os. Same, No. 9652. 


Charles M. Fry os. Same, No. 9983. 
Same os. Same, No. LO009. 
United States ex rel. Charles M. Fry os. Same, 
No. 10181. 


Same os. Same. No. 10182. 


The same bonds being delivered, the said assignment exe- 
cuted and the money paid over in pursuance of judgment 
made and entered in this action on the 5th day of March, 
1884; and we acknowledge the same to be a full comphance 


by the said Fry with the provisions of the aforesaid jJudg- 


ment, and a full payment of all moneys directed to be paid 
or securities transferred to us.”’ 
Which receipt was duly signed by the said John E. Par- 


sons, attorney for the appellant Reynes, and the said 


Kear A. Hutehins, attorney forthe appellants Dumont and 
others. 

And thereupon this deponent supposed the matter closed, 
as the petitions on appeal herein were not signed or pre- 
5, more than six- 


sented until the month of September, 188 
teen months after such payments were made. 


CHARLES M. FRY. 


Sworn to before me this 19th } 


day of January, 1889. 
WILLIAM C. BOWERS, 
[SEAL. | Notary Public, 


N. Y. Co. 


Exhibit A. 
U. S. CIRCUIT COURT. 


SOUTHERN DIstrRicT OF NEW YorRK. 


FREDERICK DUMONT. 
Plaintiff. 


against 


CHARLES M. Fry, Trustee, &e.. 
and others. 
Defendants. 


In pursuance of the final decree made in this action, 
dcrecting me to deliver and pay the balance of the bonds 
in suit, and all moneys that have come into my hands, less 
my necessary expenses in collecting the same, as the pro- 
ceeds of coupons on said bonds, or interest on said pro- 
ceeds, and also all detached coupons, and all claims and 
judgments on the coupons, and the benefit of all proceed- 
ings for the collection of coupon moneys, and all moneys 
which have been collected by me, and which have not been 
previously accounted for, with interest thereon, to KMdgar 
A. Hutchins, the attorney for the complainants, and Man 
& Parsons, the attorneys for the defendant, E. H. Reynes, 
surviving assignee of Charles Cavaroec & Son, upon the 
joint receipt of said attorneys : 


I, CuarLes M. Fry, do render the following account : 


On the 7th day of April, 1884, I delivered co John A. 
Shields, the Master appointed to sell the bonds in suit, 
ninety-two of such bonds being the number sold by him 
in pursuance of the terms of the decree. 

On the tenth day of April, 1884, I delivered to Edgar A. 
Hutchins, attorney for the complainant, and Man & 
Parsons, attorneys for E. H. Reynes, surviving assignee of 


Charles Cavaroc & Son, upon their joint receipt, the bal 
ance of such bonds, one hundred and forty in all. 

I have received, since my last account, from Rouse « 
Grant, the attorneys emploved at New Orleans to prosecute 
the unpaid coupons on the aforesaid bonds, in settlement 
of the coupons due June and December, 1875, the following 
bonds of the City of New Orleans: 


22 Bonds for $1,000 each, 1686/1707. .... $22, VOO 
7 Bonds for $50 each, 1962/8... .. dal) 
7 Bonds for $5 each, 1810/16............. 3.) 

S22 350 


which are in my hands ready for delivery. 


[ have also received, since my last account, from Rouse 
A Grant. the aforesaid attorneys, in settlement of the 
coupons due December. I88?. the following bonds of the 
City of New Orleans : 


S Bonds oft SLO ) each. 149¥ () ot | SS. Of i) 
3 Bonds of SDO each, 166)/7....... a hAO 
2 Bonds of $5 each, 1122/3... ery 1() 


SS, 160 


which are in my hands ready for delivery. 


The following is an aecount of all moneys received by 
me as the proceeds of coupons on the aforesaid bonds 
which were the subjeet matter of this action, and of all 
moneys collected Ly me on account of said bonds, and hot 


heretofore accounted for, less hecessary ex pelses ; 


[SSS 
April 27, Received from Rouse & Grant....... $4,377.16 
June 30. Interest from Bank of New 
Le nn i ee Oe ae 684.16 
Dec. 22, Received from Rouse & Grant...... 22,971.25 


Dec. 31, Received Interest from Bank of New 


7 ») ~. > = > 
York. Se ee ere ee ae? 634 PO 


~) 


1884. 

Jany. 9, Received from Rouse & Grant. 4103 30 
Meh. 38, 64 4 4 6 o 16.045 8&6 
<4 v Z é‘ Z 5.985 00 

April 15 ” sn ” ” **  (bal- 
ance In their hands) eee. o7 16 

April 17, ineceived Interest from the Bank of 
AOR OO 


New York.... ree Pee 
. 


S51.800 O06 
KXPENSES. 


Paid rent of Safe S100 00 


April 10, “EK. A. Huttehins, 
Attorney for Com 
plainant, and Man & 
Parsons, Attorn: VS 
for EK. H. Rey nes, As 
slunee, VC. 45.000 OO 
April 18, Paid express charges on 

Coupons sent to New 


Orleans and Bonds 


, 


received . 4 rhe 
April Zidke Platt WN sowers. ror 
legal services (MM) OO) 
Paid copving and litho 
> 00 16,172 75 


eraphing accounts 


Balanee eash on hand $5,627 30 


| have written to Rouse & Grant tosend me a statement 
sand judgments on coupons on these bonds with 


1] — 
of all suit 


necessary form ot assignment. 


The following is a copy of their reply: ‘*‘ In the Cireuit 
Court of the United States for the Eastern Distriet of 


Louisiana: 


Charles M. ry rs. | ‘ity of New Orleans. No. Q9H9. 
Same, No. 9476. 

rel. Fry vs. Same, No. 9553. 

No. 9652. 


same, 


same es. 
U. s. Cp 
same os. Same, 
rles M. Fry es. No. OF 
Same os. Same, No. 10009. 

Same, No. LOLS]. 


10182. 


rry vs. 
Same, No. 
I. Charles M., ee of Messrs. Sechuchardt & Sons, 


hereby assion. Set OVe] and transfer neo 


Crust 


ry, 


Ul my right, title and interest in and to all 
balances due upon the several judgments rendered in the 


| 


{ 
wove named pete 


rogation to said 


numbered causes, with full power of 


[ sub- 


of all my 


thereunder. 


rights and privileges 

i personally know nothing as to such suits or judgments 
or thg amounts uncollected, but am ready to execute the 
assignment so sent by them. 

There are no other bonds, funds, moneys or claims tn my 
hands in any manner connected with the bonds in suit in 
this action, or their coupons. 

Dated New York, April 24th, 1884. 


CHAS. M. FRY. 


STATE OF NEW YORK, 
.> ‘ > - - ~ 
City and County of New York, \ 


Ses 


i 


CHARLES M. Fry, being duly sworn, deposes and says: 
That the foregoing account is true to the best of his Knowl] 
edge and belief. 

CHAS. M. FRY. 


Sworn to before me this | 
24th day of April, 1884. | 
[lenry C. BOWERS, 
Notary Public, 
N. Y. Co. 


UNITED STATES OF AMERICA, } 
Southern District of New York. | 


r SS... 


.. Joun A. SHIELDS. Clerk of the Cireuit Court of the 


“a 


['nited States. in and for the Second Cireuit and Southern 


District of New York, do hereby certify that I have com- 
pared the preceding with the original account rendered by 


' A 


| 


Charles M. Fry in pursuance of judgment in case entitled 
Frederic Dumont 7s. Charles M. Fry, on file and of record 
in my Office, and that the same is a true and correct tran- 
script therefrom, and of the whole of said original. 


In testimony whereof, I have hereunto set my hand 
and affixed the seal of said Court, at the City of 
New York, in the District and Circuit above 
SEAL named, this 17th day of January, in the year 
of our Lord one thousand eight hundred and 
eighty-nine, and of our Independence the one 

hundred and thirteenth. 


JOHN A. SHIELDS, 
Clerk. 


oo 
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US. 
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1 THE UNITED STATES OF AMERICA, | To wit 
‘pe sy 


District of Maryland, 


At a circuit court of the United States for the fourth circuit in and 
for the district of Maryland, begun and held at the city of Baltimore, 
on the first Monday of April, being the sixth day of the same month, 
in the year of our Lord one thousand eight hundred and eighty- 
five—present, the Honorable Hugh L. Bond, circuit Judge Thomas 


Morris, judge Maryland district; Archib: Ud Stirling, Jr., Esquire, 
attorney ; John M. McClintock, Esquire, 0 marshal ; Js ames W. Chew, 
clerk—among other were the following proceedings, to wit: | 
Witttam W. Gripes | 
THe CONSOLIDATED GAS CoMPANY OF BALTIMORE Clry. | 


Be it remembered that heretofore, LO Wit. Ol} the bth day of March 
1SS5, the sald William W. (ribbs. by Ss. { i Wallis. lusquire, his at- 
torney, came into court here and declared against The Consolidated 
Gas Company of Baltimore City in form following, to wit : 

? ” Declaration.” 
THe Untrep STATES OF AMERICA, | Ty wit 
‘ ‘ . Oil. 
. strict oO} Maryland, j 


In the Circuit Court of the United States. 


William W. Gibbs, a citizen of the Si ate of Pennsylvania, by S. | 
T. Wallis, his inn sues The Consolidated Gas (¢ company of Bal- | 
timore City, a corporation duly incorporate <d under the laws of Mary- 
land, for money payable by the defendant to the plaintiff— 


1. For goods bargained and sold by the plaintiff to the defendant. | 
And for work done and materials provided by the plaintiff for 

the defendant at its freque st. 
3. And for money lent by the plaintiff to the defendant. | 

. And for money paid by the plaintiff for the defendant at its | 
request. | | 
5. And for money received by the defendant for the use of the | 
plaintiff. | 
6. And for money found to be due from the defendant to the plain- | 
tiff on accounts stated between them. | 


And the plaintiff claims $60,000 
.T. WALLIS. 
Attorney for Plaintiff. 


To the defendant: 
Take notice that on the return day of the writ in this ac- | 
3 tion a rule will be entered requiring you to plead to the above | 
declaration before the -- day of , 188-. | 
~ ie ae AL LIS, 
Plainti} i’s ; Allorney. 
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defendant. OV ItS SAld attornevs 


» Afterwards, to wit, on the 13th of April, ISS. t] 


> Ty 45 a + 
following bill of particulars, to wt 
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Which said declaration is thus endorsed, to wit: 


“Mr. Chew. Please docket the within Case, by eomselt, as of 
the April term, 1585. S.'T. Wallis, att’y for pif; Morrison & Bond. 
oo h 
i 


att’ys for de 


And thereupon the said defendant voluntarily appears in court 
here by Morrison & Bond, Iesquires, its attorneys. 


And thereupon, on motion of the said plaintiff, by his attorney 
aforesaid, it is ruled by the court here that the said defendant 
answer to thre declaration in the plea aforesaid, or judgment of the 
COUT will be re ndered against if by default. 

4 And afterwards, to wit, on .the 6th day of April, ISS5, the 
sald a fendant, b\ its altorneys, filed its demand ior a bill 


particulars of the plaintiff’s claim as follows, to wit: 


@: : »~]] ‘1 } o Py a 
~ Di mand ray Bali Ol Particulay se 


In the U.S. Cireuit Court for the District of Marvland. 


Tre CONSOLIDATED GAS COMPANY OF BALTIMORE CITY. 


The defendant demands the particulars of the plaintiff’s claim. 
MORRISON & BOND. 
Att as ay 1) fp 


Endorsed: “Service of copy admitted April 6, 1885. 8. ‘T. Wallis, 


for pl’fl 


And afterwards, to wit, on the 7th day of April, 1885, the said 
, Comes and defends the foree and 


yurs when, ae. ana SavVvs that it did hot undertak or promise 1h 


manner and form as the said plaintiff hath above complained 
against it, and of this it puts itself upon tl 
sald plaintiff doth the like. 


he country, &e. and the 


he said 
plaintiff, by his attorney aforesaid, filed in 


; 


1 court here the 


eaves 


acer RRA ede are: 
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Bill of Particulars. 
In the Cireuit Court of the United States for the District of Marvland. 


Wittram W. GIBps 
Us, 


Tre CONSOLIDATED GAS CoMPANY OF BALTIMORE City. 
Bill of particulars of plaintiff’s claim. 
The Consolidated Gas Co. of Balto. City to W. W. Gibbs, Dr. 


‘or services rendered by me at your request in negotiating and 
consummating an arrangement and settlement: of differences be- 
tween the Consolidated Gas Co. of Balto. City and the Kquitable 
Gas-L ght Co. of Balto. City between July Ist, 1884, and Nov. Ist, 
1SS4. S50.000.00. 


kndorsed : “Service of COPyV admitted April 15th. LSS5. Mor- 
rison & Bond, for deft.” 


) | erdict. 


Whereupon, for trying the issues aforesaid tag a between 
the parties aforesaid, it is ordered by the court that eighteen persons 
from the pannel of petit jurors drawn and summoned in pursuance 
if the act of C ONYTess in such ease — and provided be drawn by 

allot according to law and practice of the court; and thereupon 
the eighteen pe rsons being so drawn by ballot and written upon two 
lists. one of which said lists is delive red to the counsel of the re- 
spective parties, and said counsel having stricken out three persons 
from each of said lists, thereupon the remaining twelve persons, 
being called, come—that is to say, Edmund 8S. Alnut, John War- 
field, John <A. Jenness, Charles T°. Mallory, Robert W. Chase, Wil- 
liam HH. Miller, Thomas S. Teppett, Lewis F. Bowen, James S. Hal- 
lowell, William H. Catheart, Solomon IXing, and Jesse F. Higgins — 
who, being empanelled and sworn to say the truth in the premises, 
upon their oath, dosay that the said defendant did not undertake and 
promise in manner and form as the said plaintiff hath above com- 
plained against him. 

. Judame nt 


Therefore it is considered by the court here er ut ping said plain- 


tiff take nothing by his said writ, but that he be ercy for his 

fulse complaint, and that the said defendant go the reof wit thout di: Ly, 
WC. 

7 It is also considered by the court here that the said defend- 


ant do recover against the said plaintiff the sum of twenty- 
six dollars and twenty-two cents for its costs and charges in this 
behalf sustained, and that the said defendant have thereof its exe- 
cution. 


MremMoRANDUM.—Verdict and judgment for the defendant was ren- 
dered in the above case on the 14th day of May, 1885. 
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Agree nWieql 


Kertendina Time to Present Bill of hvceptions and Order of 
T hereon Kiled 29th October. 1855. 


f OUrt Lié€ Te 


Circuit Court of the U.S., April 7, 1855 

(dupes vs. CONSOLIDATED GAS Co. OF BALTIMORI 

[t is agreed between counsel that the court shall grant to the com- 

plainant time LO present his bill of exc ptions LO the court for Its 
allowance after the present term and until Dee. Ist, 1885. 

(det. PO. TSSH 

S.T. WALLIS, for Pf 

R. D. MORRISON, for Def't. 


? 
On the above agreement of COULSE I, 


} } 
§ ()rdered by the court, uy 
| ; } ca os — : lh ; . , : . 
Lia piaintl | aave eave to subdinill lis bill ol exceptions fo! 
, 7 4 = , - 
allowance until Dee. loth. 1SSo5 


THOS. J. MORRIS. 


} p . } } 
At the trial of tl ease, the Ineorporation of the defendant being 
y 
i. } ] ale : gS ; , ‘ — } : ; . : : 
lmitted., the pDlalnei, »MmMAMtAIN the 31ssues upon his part lolned. 
| | 
] } |] —_ . } 
mave 1m evidence the agreement froliowilng between sald defendant 
’ , , ° > } > 
and ‘The Equitable Gas-Light Company of Baltimore City, a Mary- 
. 
land corpo 1 | ) 
j 
rt : cy > ,+? +) f ] a as ’ ’ | . 1 ] , . } 
bhis agreement, made this seventh day of October, eigh- 


teen hundred and eighty-four, between the quitable (7AS- 
Light Company of Baltimore City, a corporation duly organized 
nder the laws of the State of Maryland, party of the first part, and 
idated Gas Company of Baltimore City, a corporation duly 


ler the laws of the sane State, party of the second 


Whereas the parties hereto conduct the business of making and 
ling gas in the city of Baltimore, Marvland, and for some time 
lrawn into active competition, resulting in a loss of 
profits LO ern 1) COMI pal VY, as well as aree ¢ X penises and vreat annovyv- 
ance 
And whereas each party hereto desires to enter into an arrange- 


meh with Lne other, whereby the business of each may be conducted 


In a MOTE profitable INanner thah at present: 
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Now, therefore, in consideration of the premises and of the mutu- 
ality hereof, it is hereby agreed between said parties as follows, viz: 
1. Gas shall be sold by each company at a rate of one dollar and 
seventy-five cents per thousand cubie feet, with a rebate of fifteen 
cents a thousand feet to consumers for payment within seven days 
from date of rendering bill, unless the rate shall be changed by mu- 
tual agreement of the parties hereto in writing; but in view of the 
much larger interest of the party of the second part in the subject- 
matter of this contract, it is agreed that in case of competition on 
the part of any other gas company the said party of the sec- 

10 ond part shall have the right at its discretion to reduce the 
rate at which gas shall be sold by either or both of the parties 
hereto, and shall have the right at its discretion to fix and change 
sald price at which vas shall be sold by either or both of the parties 
hereto from time to time so long as such competition shall continue: 
Provided, That said price shall not be placed at less than one dol- 
lar ($1.00) per thousand feet without the mutual consent of the par- 
ties hereto in writing. ‘The introduction of gas from the street main 
LO the INS] ide of the building LO be lhehted will it) all Cases be done 
by the companies, for which the proprietor of the building or the per- 
son applying for the supply of gas will be required to pay in ad- 
vanee the sum of « ioht dollars ($8.00) to cover the CxXpenses of Lap- 
eter, and its connection to 


ping main, laying service pipe, setting m 
the building line. An extra charge will be made where the build- 
Ing is set back from the — G ine. 

LO sh: al | de MEL t from its receipts and retain the 


2 Lach party her 


for ever) aueoal feet of gas sold by it asa basis 


penses of the business of each. 


suin of one dollar 
of cost to cover all CX} 

5. All extensions of mains, including services and meters on said 
extensions,and all enlargement of the capacity of the works necessary 
LO do the Increasing busine SS au a le the continuanee of this agree- 
Tiie nt, shall be made by the ( ‘onsoli bate d Gras Company of baltimore 
City at its own cost and OX pense, whose property such enlargements 

and ext nsions shall be, thie quitab le ( Ol pahy only being 
1] ee her the metersand services necessary to sup- 

ply such additional consumers as may be furnished by it 
under section 5, below : 

t. Divis Ion ot recelp tS shall be made as follows, VIZ: 

1. All rece 1p) ts (over and above the sum of one dollar per thousand 
feet allows d asa basis of cost) from vas sold each year upon sules 
not exce eding the total quantity Ol gas sold by both of said com- 
panies during the year ending October first, eighteen hundred and 
eighty-four, shall be divided between the parties here to 1D the follow- 
Ing proportions, viz: The party of the first part shall receive such 
a proportion of the same as the amount of gas sold by it during the 
vear ending October first, eighteen hundred and eighty-four, shall 
bear to the total quantity of gas sold by both of the parties héreto 
during that period, provided the quantity sold by the party hereto 
of the first part during said period shall not exceed two hundred 
and thirteen millions of feet (213,000,000), and the parts of the sec- 
ond part shall receive all the balance after deducting the amount 
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to orgs the party of the first part shall be entitled, as above pro- 
vided, it being expressly understood and agreed that the basis of 
paitiobpath on in said receipts shall be the proportion which the 
quantity of gas sold by each par " from October first, eighteen hundred 
and © ighty-three, to October first, eighteen hundred and eighty-four, 
be: ars to the otal quantity of Vas sold bv both parties here LO, and 
that neither noe hereto shall recelve more thereof than by such cl 
basis of division it would be entitled to, subject, however, to the 

foregoing provision that the quantity sold by the party of the 
1? first part during the said year ending October first, eighteen 

hundred and eighty-four, shall not be considered as exceed- 
ing two hundred and thirteen millions (213,000,000) of feet as afore- 
said 

Ya All re ceipts (OVCr and above the said allowance of Ole dollar 
per thousand feet as a basis of cost) from Las sold each year Upon 
sales in exeess of the said total quantity sold during the year ¢ nd 
ing October first. eighteen hundred and eighty-four, shall be di- 
vided as follows, VIZ: The }) ary of ~~ first par shall receive there- 
Out a percentage oa il to one- h: uf the percentage imeanlt i Witl 
receive as above, and the party of leo meaee part shall receive all 
the balance of such receipts from said increased sales. 

o. Neither party hereto shall solicit any business belonging to the 
other, but either party mwaV take such consumers of the other as 
may voluntarily, without any solicitation, desire to change from one 
to the other. 

6. All the accounts between the parties hereto —— er shall be 


adjusted quarterly on roe tenth days of February, May, August, and 
November of each vear for the quarter ending on the last day of 


December, March, hewn and September, and settlements of all bal- 
ances shall be made within ten days thereafter. The said adjust- 
ment of accounts shall be made by an auditor, who shall be chosen 
by the agreement of both parties hereto. 

7. If any differences or misunderstanding arise hereunder the 
matter in dispute shall be referred for decision to three arbiters, 

whose decision shall be binding upon the parties hereto, so 
15 far as in law it may have binding force and effect. Said ar- 
biter shall be chosen as follows, viz: 

One shall be chosen by each pParly hereto and the third by the 
two so chosen: Provided, That if either party hereto neglects or re- 
fuses for ten days after request, In writing, mailed or personally de- 
livered, to appoint an arbiter, the party making such request shall 
appoint two arbiters, who shall appoint a third, as above provided. 

8. It is further understood and agreed that if either party hereto 
shall at any time wilfully fail, omit, or neglect to perform or shall 
violate any of the covenants herein contained, such party shall be 
liable to the other for all loss and damage caused to or suffered by 
it thereby, and that the damages which shall be caused thereby will 
be equal to the sum of two hundred and fiftv thousand dollars 
($250,000), and that the party who shall so fail, neglect, or omit to 
perform or who shall violate any of the covenants herein contained 
shall at once thereupon pay to the other party the sum of two hun- 
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dred and fifty thousand dollars as liquidated damages, and that upon 
failure to pay the same upon demand suit may be brought therefor, 
in which the damages so caused or suffered shall be assessed at said 
sum of two hundred and fifty thousand dollars 
This agreement shall take effect from October fifteenth, eighteen 
hundred and eighty-four, and shall continue in force for thirty years 
from its date. 
In witness whereof the said parties have hereto affixed their 
14 corporate seals, duly attested, and have caused these presents 
to be signed, in duplicate, by their respective presidents this 
seventh day of October, eighteen hundred and eighty-four. 
[Seal of Equitable Company. ] 
(Signed) GEORGE J. FORREST, 
Pr sie ni of thie Kyuitabl Gas-Light 
Company of Baltimore City. 


[Seal of Consolidated Compan 


(Signed) JOHN W. ILALL, 
Preside nl of thre ('onsolidated {,as 


/ 


Company ot Baltimore Coty. 
Signed, sealed, and delivered in the presence of— 

(Signed) MELVILLE C. DAY. 

(Signed) Rk. D. MORRISON. 


15 The plaintiff then proved the incorporation of the United 
(ras {mprove ment © OMmpany, a Corpors ation ne Orpors ited by 
and doing business in the State of Pe nhs lvania. 

The pleintiff further proved that at the time of the agreement 
aforesaid he was the general manager of the said United Gas Im- 
provement Company, and the business of the said corporation was 
the owning, improving, leasing, and manipulation of gas property 
throughout the country, said company being the owner of many gas 
works in various parts of the Union, and constantly in negotiation 
for the sale and purchase of that kind of property. 

He further proved that by reason of the rivalry in the CILY ol 
Baltimore between the defendant and the Equitabie Gas-Light Com- 
pany aforesaid the price of gas had been reduced to a figure below 
that at which it could be profitably manufactured, and that the com- 
pany of which the plaintiff was manager, as well as other gas com- 
panies throughout the country, had been materially inconvenienced 
by the fact that the -y were required and expected by their customers 
to sell their gas at the insufticient price at which it was furnishe din 
Baltimore. It became, therefore, the interest of the plaintiff and his 
company that the conflict in Baltimore should, if possible,.be brought 
to an amicable termination, and the plaintiff made a suggestion to 
that effect to the president of the Equitable Gas-Light. Company, 
and in consequence thereof was e mployed by that company to bring 
about a settlement, if possible, with the de fendant. For this pur- 

pose the plaintiff visited Baltimore and opened negotiations 
16 with the defendant, which were carried on for some time by 
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proposition and counter-proposition, and resulted, finally, in 
the agreement heretofore inserted in this bill of exceptions. 

The plaintiff gave further evidence tending to show that early in 
those negotiations he informed the defendant, through the commit- 
tee representing it, that he was employed and would be paid by the 
Equitable Gas-Light Company if he made an arrangement satis- 
factory to that company, and that if he should be successful in bring- 
ing about a settlement satisfactory to the defendant also he should 
expect and claim to be compensated by the defendant likewise. 

Further testimony in respect to the matter of his said negotiations 
and serviees and his claimed and ex pected compensation from the de- 
fendant was given by the plaintiff tending to support and establish 
the hypotheses of fact set up by the plaintiff in those regards In 
his pravers hereinafter to be inserted. 

The defendant then, to maintain the issues upon its part joined, 
gave in evidence the acts of the General Assembly of Maryland of 
1867, chap. 182, and of 1882, chap. 537, both relating to the Equi- 
table Gas-Light Company of Baltimore City, which it was agreed 
might be read in evidence, if necessary, from the statute book on the 
hearing 1n error. 

The defendant further Fave evidence tending to contradict the 

evidence on the part of the plaintiff in regard to what occurred 
17 between the plaintiff and the defendant’s committee in re- 

spect to the negotiations aforementioned and to the plain- 
tiff’s alleged demand for compensation from the defendant, and 
tending to disprove the facts assumed as the hypotheses of the plain- 
tiff’s prayers; and the defendant further gave evidence tending to 
establish and maintain the hypotheses of fact set up by the defend- 
ant in its prayers to the court, hereinafter to be inserted. 

And thereupon the defendant offered to the court the following 
prayers : 

Defendant's Pray rs, 
(Granted.) 1. 


The defendant, by its counsel, prays the court to instruet the jury 
that the plaintiff, upon the pleadings and evidence in this cause, is 
not entitled to recover, because the contract offered in evidence, and 
for the procuring of the making whereof he claims compensation in 
this suit, was illegal and void. 

(Rejected.) 2. 

The defendant, by its counsel, prays the court to instruct the jury 
that the plaintiff, upon the pleadings and evidence in this cause, is 
not entitled to recover, because the only services claimed or proved 
to have been rendered by the plaintiff to the defendant were in pro- 
curing and inducing the Equitable Gas-Light Company to combine 
and contract with the defendant, which it was and is unlawful for 
said Equitable Company to do. 


= 
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18 (Rejected.) 3. 


The defendant prays the court to instruct the jury that the plain- 
tiff is not entitled to recover upon the pleadings and evidence in this 
cause, because it appears therefrom that during the years 1882, 1883, 
and 1884 the defendant company and the Equitable Gas-Light Com- 
pany had opposed and divergent interests and were engaged in a 
contest for the business of supplying gas in the city of Baltimore, 
and that during the year 1884 the plaintiff was employed by the 
Equitable Gas-Light Company as its agent to settle such contest 
upon certain terms, and in pursuance of such employment did carry 
on negotiations between the two companies, which resulted in a set- 
tlement of such contest, and that the sole claim of the plaintiff al- 
leged or proved in this cause is for his labor and services in conduct- 
ing said negotiations. 


(Rejected.) 4. 


The defendant prays the court to instruct the jury that if they find 
from the evidence that the defendant company and the Equitable 
Gas-Light Company, during the years 1882, 1883, and 1884, had op- 
posed and divergent interests, resulting in a contest between them 
for the business of furnishing illuminating gas in the city of Balti- 
more, and that during the year 1884 the plaintiff was employed by 
the Equitable Gas-Light Company as its agent to reconcile and settle 
the contest for a valuable consideration to be paid him, and if they 

shall further find that after and during the continuance of 
1!) such employment and in pursuance thereof the plaintiff came 

to Baltimore and did carry on negotiations between the two 
companies, which resulted in a settlement of the contest between 
them, then the plaintiff is not entitled to recover from the defendant 
any compensation for his services in bringing about such settlement, 
unless the jury shall further find that the plaintiff fully disclosed his 
employment by the Equitable Gas-Light Company to the defendant, 
and the defendant, with full knowledge of such employment, ex- 
pressly promised to pay him for such services, and there 1s no evi- 
dence in this cause from which the Jury can find such express 
promise. : 


(Rejected.) 5. 


The defendant prays the court to instruct the jury that if they 
find from the evidence that the defendant company and the Equita- 
ble Gas-Light Company, during the years 1582, 1883, and 1884, had 
opposed and divergent interests, resulting in a contest between them 
for the business of supplying illuminating gas in the city of Balti- 
timore, and that during the year 1884 the plaintiff was employed 
by the Equitable Gas-Light Company as its agent to settle the 
contest, and if they shall further find that in pursuance of such em- 
ployment the plaintiff came to Baltimore and presented himself to 
the defendant as the agent of a certain other company called the 
United Gas Improvement Company, and stated that he desired to 
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settle the contest because of certain benefits which would 


“() thence accrue to said last-mentioned company, then the plain- 
tiff is not entitled to recover from the defendant com pensa- 


' j . . , - ? - . > ; 4 " ’ " : . ’ . 1] 
tion for his services in setting sald contest, although the JUPY spnatil 
: ‘ _o 7 4 ' . lx, oO} ] iv ‘7 7 +} b > Win . t +} ’ by - *¥<« is 7. 
find that subsequently and aduring tiie penaing Of the negFotl ations 

} : } 4] ] ; : : d sens : 
resulting in such settlement the plaintifl disclosed his true charae- 


ter to the dete ndant clbia 
Lion from it ALSO 


—— 


rotified it that he would claim compensa- 
‘ 


The defendant prays the court to instruct the jury that if they find 
from the evidence that the defenaant company and the Kquitabl 
Gas-Light Company, during thi vears 1SS2, 1885, and 1SS4, had op- 
posed and divergent interests, resulting in a contest between them 
for the business ot furnishing illuminating @as in thie itv of Balti- 
more, and that during the year 1884 the plaintiff was employed by 


the Equitable Gas-Light Company as Its agent to reconcile and si ttle 
the contest for a valuable consideration to be paid him, and if they 
shal] fuether find that after and duri ) 

ployment and | 

ana did CALPTY Of) nevotiations between Lie LWO companies which 


: . } ] } : 
resulted in a settlement of the contest between them, then thi plain: 


’ ' ' 3 ‘ 
? ¥ ¥ \ > Bete | t 
for his services in bringing about such settlement, unless thi 
+ 7} . . ’ 
+) ' + } ' t | , | ‘to tual »| ! 
| jury shall further find bat thre PiaTnulel IulliV GIsSciosed His elln- 
| ‘ : i q e } . ‘ } > ' 
; . ‘ > ¢ ' +. nm . * oe o ip we: on ; { 
ployment by the Equitable Gas-Light Company to the defend- 
, } yy " ’ n 2 7 . - ; “ 
Vii VIC] + } {> defend: ae Viti Illi} iy” > Wi lore ‘ CII! em? - tre rrr 
< itl, «hil Lid A4Uit il cLILL, Witlii JULI ATI -? oF “ail PED pOLOON Tat bib, 
, 1 4 ' evr . ' 
CX PTCss }>I MUISeCa tO Pry I Il 1OT such services 
> } _ 
Re clLed j 
ry | i 47 . . . 
\ ? f a > ‘ ., . ; 
he defenda prays e court to Wmstruct the jury that r they 
: 7 } j } } . . 
| } 177 . | } 
find from the evide that the defendant company and the Equita- 
* | 
, | i ‘ ir i] ‘ 5 1 > ‘ ) 
bl Cras-] a ‘ 1) | i arene (] IPihYg Li¢ Vears ISS? bOoo, ANU 
> > 4 } . 4 
1Ss4 Opposea al livergent interests, resuiting Ina contest between 
i Nee 
: . . : - 
» ’ a | ¥ . 
them for the business « Supplying WiumMinatinge gas 1n the city ol 
‘ 
} ~ 9 4 | ‘ ‘ . 1 * ] 4 ] 
Baltimore, and Lhliadb GUI YY LI} vear ISS+4 thre plaintil was employed 
| 
hy t hye | ,IT ) { S- | cy? . % yaaea ‘rT 4 t |, +7 | . 4 “ 4 
Lid d i i i Tcl is eeeereaem Lv ot uit SUCTI CULIULTS I 4 PLO 
‘ y nt ; | t+ | | i ry) } Ty? } } 1 1? Be 1? } ' | } . 
ii Cllb, abla i t CY SiJalli iui 1e@] eeere Loa it) PUPSUaCs | S1eCh) eb- 


1] ] De ene te ae Pes — } ; ly 

ployment Lhe plalntlil came to baltimore and presented himself to 
hr ar | 4 2 y= a > | 
the defendant as a person authorized by said Equitable Gas-L1 


’ 4 > *¢ =| " . . ) ‘ ; l — 0+ «> " 
( Om pany LO arrange a settiement ot the contest upon ecertalh terms, 


. § A i 
and that thereupon negotiatio} woara parriagd nm hi a erty 
cLiie eren' ‘ pUUY Jil hi wm SF ULCEULN i ~ were re | : 2 ae (Jil a? Line PoecdT TUE 


] . a7 } _ 2 i¢] . — : 4 — | ® ; 
which resuited ma settiement ol the contest, and that during the 


rey | nel f ; rt ] = h ee } } 
‘a ndeney of such hegotiations the plaintifl Iniormead the defendant 
> & 
’ 
i 


that he was to receive compensation irom the Kquitable Gas-Licht 
‘ } 4 ; 7 , | ] ' - ' . 
Company, ana stated that he should expect compensation irom the 
, } ro s r ' —_ : - 1 y } ] : = } 
defendant also, and that he was thereupon Informed by the de- 
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to recover any compensation from the defendant for his 
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in bringing about such settlement of said contest between the 
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testified to, vet if the committee of the defendant at the same time, 
knowing that the plaintiff claimed and expected compensation from 
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ee a | " | ' »4 . sai i 2 oe Oe ; ‘ } 4 ct : ¢ iO 6) | 
It, sald to him that ll he would teave it to the sald committee ari 
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be in good hands, 
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or words to that effect, and if the jury shall further find that Piall- 
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lili accordingly did goon wit h his negotiations, and was successful 
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an arrangement not only satisfactory. but ereatly advan- 
the defendant, then the plaintiff is entitled to recover in 


ne ae 
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this action what the tury shall find to be a fair compensation for 


his services 


If the jury shall find for the plaintiff, they will be entitled to con- 
sider and should consider, in estimating the amount of the plaintiff's 
compensation, not me rely the time and labor occupled n the negyo- 
tiagons which have been proven, but the success with which 
23 they were conducted and the value to the defendant of the 
settlement 


Whereupon the court granted the first prayer of the defendant 
and rejected the prayers of the plaintiff, as well as the other prayers 


1...) 
Ir) which those negotiations resuited. 


of the defendant, the court considering and so ruling that as the 


piaint itt. by reason ol thre rrahit ne of the first prayer of thie cle fend- 
ant, had no standing in court, the consideration of the questions 
raised by the other prayers, on both sides, was unnecessary and Ir- 
relevant. 

The plaintiff thereupon excepted to the ruling of the court in re- 
jecting the prayers of the plaintiff and in granting the first prayer 
of the defendant, and prayed the court to sign and seal this his bill 
of exceptions, which 1s accordingly done this April term, 1SS5. 
THOS. J. MORRIS, Judge. [Seat. ] 


Ss. T. WALLIS, For PCr 
MORRISON & BOND, For Deft. 


26 Prayer for Writ of Error. Filed 27th November, 1885. 
| 1} the U. S. Cire uit ( ‘ourt for the istrict of Marvland. 


WiLLIAM W. GIBBs 


THE CONSOLIDATED GAS CoMPANY OF BALTIMORE CIty. 


The plaintifl in the above-entit led Cause prays I he court fora writ 


of error to the Supreme Court of t 


ie United States. 
S. T. WALLIS. 
Att'y for PUFF. 
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Let the writ of error issue upon the plaintiff giving bond for costs 
in the sum of three hundred dollars. 
THOS. J. MORRIS, Judge. 


The re Upoll the said plaintiff, by his attorney aforesaid, produced 
the writ of the United States of America for the correcting of errors 
of and wpon the premises, commanding that the ] nen aforesaid 
so as aforesaid rendered, with all things thereunto relating, be trans- 
mitted to the Supreme Court of the United States to a held 
Washington on the second Monday of October next. The tenor of 
writ is as follows, to wit: 


Writ of Error. 
27 UnItTED STATES OF AMERICA, 88; 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Maryland, 
Greeting : 

Because in the reeord and proceedings, as also in the rendition of 
the jud ioe ntofa plea which is in the said cireuit court, before you, 
between Wilh iam W. Gibbs, plaintiff, and The Consolidated Gas 
Company of Baltimore City, defendant, a manifest error hath hap- 
pened, to the great damage of thi said pl: untiff, as by his complaint 
appears, we, being willing that error, if any hath been, should be 
du ly corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, SO that you have the same at Washington Ol} the second Mon- 
day of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said St upreme © ourt May cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R Waite, Chief Justice of the 
said Supreme Court, the 50th day of pt a in the year of our 
Lord OIC thousand eight t hundred and Cc ohty ve 


<ti 


[The Seal of the Cireuit Court, Maryland. ] 
JAS. W. CHEW, 
Clerk of the Supre me Court of the United States. 
Allowed by— 
Jupce THOMAS J. MORRIS. 


28 | Endorsed : | (7.) Wm. W. Gibbs vs. The Consolidated (;as 
Company of Baltimore City. Writ of error. 
2%} Writ of Krror Bond. Filed ith December, ISS). 


Know all men by these presents that we, William W. Gibbs, of 
Philadelphia, Pa.., and David Li. Bal rtlet t, Ol the clty of Baltimore, 
are held and firmly bound unto the Consolidated Gas Company. of 


EC RES So: 
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a City in the sum of three hundred dollars, current money, 
to be paid unto the Consolidated Gas C ee of Baltimore City, its 


certain attorney, successors, or assigns ; LO the payment of whieh, 


? 
i 
? 


well and truly to be made and done, we bind ourselves and each of 


us, our and each of our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. Sealed with our seals and 
dated this second day of December, in the year of our Lord one 
thousand eloht hundred and { iglity-five. 

Whereas lately, In ‘ircuit court of the United States for the 
fourth circuit in and for the district of Maryland, in a cause In said 
eourt wherein the said William W. Gibbs was plarntith and The 
Consolidated Gas Company of Baltimore City was defendant, a judg 
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ment was rendered agalhst the sald plamtiff, from which said juag- 
ment the said plaintiff has sued out a writ of error to the next Su- 


‘ ! } } } 1 } . ’ ’ . 
preme Court of the United States to be held at the city of Washing- 
Lon On hie second \londa' of Oetober next: 

\ mW. t hye ie ' dation of thy FHnove ob lio ’ ation i such threat if the Sal 


William W. Gibbs shall cause a transeript of the record an 


50) proceedings of the said circuit court In said cause to be trans- 

” mitt 1 to the said Supreme Court within the time appointed 
by law and shall prosecute his said appeal with effeet and pay all 
costs that may be adjudged against him by the sald Supreme Court 
in) CAS he shall Pell tO make a od his said plea, then t his oblig rati MT) 


i 
shall be void: otherwise to be and remain in full foree and virtue. 
WIL, LIAM W. GIBBS. jseat 
DS. BARTLETT. [SEAL. | 


he ] } } } } -- } : ° 
Signed, sealed, and delivered in the presence oI— 


Bond approve (], 
THOS. J. MORRIS, Judge. 


1 Tie | NITED STATES O1 AMERI Fone 
) i , Bed aes de To mit 


To the Consolidated Gas Company of Baltimore City, Greetin 

You are hereby cited and admonished to be and appear at the 
Supreme Court { tl l'nited States to be held at the eitv of Wash- 
ington on the second Monday of October next, esate d to a writ 
of error fil ) ) of the United States for the fourth 
circuit in and for the district of Marvland, wherein William W 
are aefendant 1 error, to show 
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(a100S 1s OF Wtlii in error and vot 
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cause, lf any there be, Why the jud; oment rendered against the said 
4} ¢ y etek + ca aoe : a 
William W. Gibbs in the said writ of error mentioned should not be 
rrected and Spec ay JUSLICE. should nol bye done LO the parties in Livis 


behalf. 
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Witness my hand and seal on this 4th day of December, A. D. 
LSS5. 


[The Seal of the Circuit Court, Maryland. | 
THOS. J. MORRIS, Judge. [spat 
Service of citation admitted this Sth day of December. 1885. 
MORRISON & BOND, 
- as > Attys for fon. Cras (0. 


; | Endorsed:} (9.) Wm. W. Gibbs vs. Consolidated Gas | ompany 
Citation. Serve on Morrison & Lb. Original goes in 


"7S | ® . h " , +) | . > " ae - ¢ | ' . o 
IL 1) pursuance W iereo!l and according to the statute in sueh 
CASe made and provided, cL i cord Ol tiie judgme ni afore sald. 
ey 1} . ; st ; | ' +] +] j 5 
with all things thereunto relating. together with the said writ of 


- } . ) 
error annexed, is hereby transmitted to the sa d Supreme Court ac- 
’ . 7 
COTrQLINGTY. 


[NITED STATES OF AMERICA, | 


} Lristriet O} Maryland, | 


— 


’ " + ¢ 4 ‘ ’ ’ ' " ; srivi > oe% . . - | 
hereby Certuliy that the foregoing isSsA Tull and true record of the 
+ : } ; } ; ! } 
proceedings of the circuit court of the United States for the fourth 
| 


] > } } } } 
cireult mn and for the district Ol Marviand. It) ODE SAlld entitled 


In testimony whereof | hereto set my hand and affix the seal of 


the said circuit court on this 24th day of December, A. D. 1885 
weir Sos] tthe Cireuit Court Ni iryvial .4 
JAS. W. CHEW. 
f }, j j ay anid f i ei aot f ourt 
Kndorsed Oli COVEeT. Marvland c. 7 > No. ZL William W 
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Gibbs, plaintiff in error, vs. The Consolidated Gas ¢ ‘ompany of Balt 
more Citv. Filed January 28, 1886 
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Supreme Court of the al. S. 


Octobe ' Term, 1888. 


No. 220. 


WILLIAM W. GIBBS, PLAINTIFF In ERROR, 
U8, 
THE CONSOLIDATED GAS COMPANY OF BALTI- 
MORE CITY, DEFENDANT IN ERROR. 


In Error to the Circuit Court of the United States 
for the District of Maryland. 


BRIEF OF PLAINTIFF IN ERROR. 


Ss. T. WALLIS, 


For Plaintiff in Error. 


JOHN MurpPHY & Co., PRINTERS AND STATIONERS, BALTIMORE. 


& — — —— ree ae tel i j - Sony tegen. nen 
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Supreme Court of the @. S. 


October Term, 1888. 
No. 220. 


WILLIAM W. GIBBS, PLarntirr 1n ERROR, 
VS. 


THE CONSOLIDATED GAS COMPANY OF BALTI- 
MORE CITY, DEFENDANT IN ERROR. 


In Error to the Circuit Court of the United States 
for the District of Maryland. 


BRIEF OF PLAINTIFF IN ERROR. 


This suit was instituted by the Plaintiff in Error to recover 
from the Defendant compensation for services rendered the 
Defendant, at its request, in negotiating and consummating an 
arrangement and settlement of differences between The Consoli- 
dated Gas Company of Baltimore City and The Equitable Gas 
Light Company of Baltimore County, between July Ist and 
November Ist, 1884. 

The action was in the ordinary form of indebitatus assumpsit 
under the practice of Maryland. There was a demand for a 

1 


2 


bill of particulars, which last was filed and will be found on page 
3 of the record, in the terms just above stated. The plea was non- 
assumpsit and the verdict of the jury, under the instruction of the 
Court, was for the Defendant, and judgment was rendered, 
accordingly, on May 14, 1885. 

At the trial of the case, Plaintiff gave in evidence the agree- 
ment which he claims to have negotiated between the two Gas 
Light Companies above mentioned, and which will be found 
on pages 4 to 7 of the record. He further proved (pages 7 and 8 
of the record) that at the time when said agreement was nego- 
tiated, he was the general manager of the United Gas Improve- 
ment Company, a Pennsylvania corporation, and that the business 
of said corporation was the owning, improving, leasing and manip- 
ulation wf gas property throughout the country; said Company 
being the owner of many gas works in various parts of the Union, 
and constantly in negotiation for the sale and purchase of that kind 
of property. He further proved that by reason of the rivalry, in 
the City of Baltimore, between the Defendant in Error and the 
Equitable Gas Light Company, the price of gas had been reduced 
to a figure below that at which it could be profitably manufactured, 
and that the United Gas Improvement Company, of which he was 
manager, as well as other Gas Companies throughout the country, 
had been materially inconvenienced, by the fact that they were re- 
quired and expected by their customers to sell their gas at the 
insufficient price at which it was furnished in Baltimore. It be- 
same, therefore, the interest of the Plaintiff and his Company that 
the conflict in Baltimore should, if possible, be brought to an am- 
icable termination. Plaintiff accordingly made a suggestion to 
that effect to the President of the Equitable Gas Light Com- 
pany, which, in consequence, employed him to bring about a 
settlement, if possible, between that Company and the Defendant 


in Error. For this purpose the Plaintiff visited Baltimore and 
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opened negotiations with the Defendant, which were carried on, for 
some time, by proposition and counter proposition, and resulted 
finally in the agreement between the two Companies hereinbefore 
referred to. The Plaintiff further gave evidence tending to show 
that early in those negotiations he informed the Defendant, 
through the Committee which represented it, that he was employed 
and would be paid by the Equitable Gas Light Company, if he 
made an arrangement satisfactory to that Company, and that if he 
should be successful in bringing about a settlement satisfactory to 
the Defendant also, he should expect and claim to be compensated 
by the Defendant likewise. Further testimony in respect to the 
matter of his said negotiations and services and of the compensa- 
tion which he claimed and expected from the Defendant, was given 
by the Plaintiff tending to support and establish the hypotheses of 
fact, upon which he based the prayers which he presented to the 
Court. 

The Defendant on its part gave evidence to contradict the 
Plaintiff’s proof of what had occurred between the Plain- 
tiff and Defendant’s Committee, in respect to the negotiations 
in question and to the Plaintiff’s alleged demand for com- 
pensation from the Defendant, and tending to disprove the facts 
assumed as the hypotheses of Plaintiff’s prayers. (Rec., p. 8.) 
The Defendant further gave evidence tending to establish and 
maintain the hypotheses of fact set up in the prayers presented on 
its part to the Court. In order to avoid encumbering the record 
and troubling the Court with the details of the evidence, these are 
not given in the bill of exceptions, and the case is, therefore, before 
the Court upon the admission on both sides, that there was suffi- 
cient basis of fact for all the prayers presented, to raise the ques- 
tions of law which they were intended to submit. The Defendant 
further gave in evidence the Acts of the General Assembly of 
Maryland of 1867, Chapter 132, and 1882, Chapter 337, being 
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the charter and amended charter of the Equitable Gas Light Com- 


pany of Baltimore City, which it was agreed might be read, if 


necessary, from the Statute Book, on the hearing in error. 

The Plaintiff presented three prayers, which will be found on 
pages 11 and 12 of the record, and all of which were rejected. 
The Defendant presented eight prayers (pages 8 to 11 of the 
record), all of which were rejected except the first. As will be 
seen by the statement on page 12, in connection with the three 
rejected prayers of the Plaintiff, the Court declined to consider the 
questions raised by any of the prayers on either side, except 
the first prayer of the Defendant. It held that the Plaintiff, 
by reason of the granting of the first prayer of the Defendant, 
had no standing in Court, and that the consideration of the points 
presented by the other prayers, on both sides, was unnecessary and 
irrelevant. Nothing, therefore, is directly before the Court, for its 
consideration here, except the propriety of granting the Defend- 
ant’s first prayer. Ifthe Court was right in that instruction, the case 
is and was at an end; if the Court was wrong, the Plaintiff will 
ask leave to bring to the consideration of this Court the propriety 
of the rejection of his prayers. 

The first prayer of the Defendant (page 8 of the record) is in 
these words: 

“The Defendant, by its counsel, prays the Court to instruct the 


jury that the Plaintiff, upon the pleadings and evidence in this 


/pause, is not entitled to recover, because the contract offered in evi- 


i 
44 


dence, for the procuring ee making whereof he claims compensa- 


tion in this suit, was illegal and void.” 

The Defendant’s second prayer (page 8 of the record) prayed 
the Court to instruct the jury “that the Plaintiff, upon the plead- 
ings and evidence in the cause, is not entitled to recover, because 
the only services claimed or proved to have been rendered by the 


Plaintiff to the Defendant were in procuring and inducing the 


ra 
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Equitable Gas Light Company to combine and contract with the 
Defendant, which it was, and is, unlawful for the said Equitable 
Company to do.” 

The third prayer of the Defendant (page 9 of the record) 
appears to have been intended as a deduction from the first and 
second, and can only be maintained on the ground that the legal 
proposition set up in each or either of those prayers, is law, as 
the Defendant asserts it to be. None of the other prayers of the 
Defendant request the Court to take away the case from the jury, 
and whether they were properly or improperly rejected is a matter 
which can have no bearing upon the question of affirming or 
reversing the judgment below. Of course, if the Court should 
hold that the Circuit Court erred in its ruling and that the case 
must be sent back, the Plaintiff would respectfully ask their 
Honors to determine whether his prayers were properly or im- 
properly rejected, and otherwise to pass on the law of the case, 
for the guidance of the Court below on a re-hearing. 

The ground upon which the Cireuit Court rested in granting the 
Defendant’s first prayer, was that of public policy. It appeared 
to the learned District Judge, who tried the case, that the provis- 
ions of the agreement, for the negotiation of which the Plaintiff in 
error claims compensation, were against the interest of the public 
in putting an end to competition between the two Gas Companies 
and enabling them, as between themselves, or in case of competition 
on the part of any other Gas Company, to regulate the price of gas 
at which either, or both of them, should sell to consumers, and that 
the tendency of the whole arrangement was to promote monopoly, 
and was in the nature of a combination by producers against con- 
sumers. 

The second prayer of Defendant does not assert illegality 
on public grounds in the contract itself or on the part of the De- 


fendant in Error, but relies, exclusively, upon the alleged unlaw- 
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fulness of the Defendant’s procuring and inducing the Equitable 
Gas Light Company to combine and contract with the Defendant 
in Error, which it alleges that it was unlawful for the Equitable 
Company to do. If the Defendant was right in this prayer, and 
if the Circuit Court ought to have granted it and to have thus put 
the Plaintiff out of court, without the intervention of the jury, 
this Court, it is presumed, will not send the case back, even if it 


should find that the Court below erred in granting the first prayer. 


ASSIGNMENT OF ERRORS. 


The Plaintiff in Error, therefore, assigns as error, in the 
rulings Of the Court below, 

First. That it instructed the jury that the contract in the ne- 
gotiation of which the Plaintiff took part, was illegal and void, 
and consequently could not be the foundation of a recovery in 
the action; and 

Second. That it refused to grant the three prayers, and each 
of them, submitted on the Plaintiff’s behalf. 

The Plaintiff in Error would respectfully ask the Court to 
hold that the contract is not one which is void upon its face, 
or otherwise shown to be void, and that it contains no such ele- 
ments of invalidity as will entitle the Defendant in Error, after 
having availed itself of the Plaintiff’s services in its negotiation 
and secured to itself large gains and advantages from his inter- 
vention, to refuse him what a jury might consider to be a just 
compensation for his labors. 

The grounds upon which error is alleged in the rejection of 
the Plaintiff’s own prayers, he will, for convenience, ask leave 
to consider, further on in this brief, in discussing his rights if 


the case should be remanded. 


ee ena 


COMPETITION. 


The agreement (page 4 of the record) recites, as matter of fact, that 
the parties thereto, being engaged in the business of making and 
selling gas in Baltimore, had for some time past been drawn into 
active competition with each other, “ resulting in a loss of profits 
to each Company, as well as large expenses and great annoy- 
ance.” Of the truth of this statement there is not only no de- 
nial or dispute in the evidence, but the further fact is affirma- 
tively proved on the part of the Plaintiff (page 7 of the record) 
as already has been stated, that by reason of the rivalry between 
the two Companies, the price of gas had been reduced to a 
figure below that at which it could be profitably manufactured. 
This, therefore, may be taken as a concession in the case. It 
can hardly be contended, admitting this to be true, that there 
could be any impropriety in an agreement, between the rival 
parties, to desist from an antagonism which was ruinous to both of 
them, and which could only end, in the long run, in the de- 
struction of the Company which was financially the weaker. 
The obvious result would necessarily have been to give to the 
stronger and surviving Company an entire monopoly of the 
business in which both of them were engaged. That such a 
result would have been inevitable, if the strife had continued, 
and that it would have placed the community at the mercy of 
the Corporation which remained master of the field, there can be 
no doubt. Looking, therefore, at the interest of the public, 
it would seem to be clear that an arrangement, by which such a 
result should be prevented, would be quite as advantageous in 
the end, to the consumer, as it was natural and reasonable upon the 
part of the manufacturing Companies. Unless, therefore, there is 
something in the agreement which goes beyond this and secures, or 


provides for securing, undue and unlawful advantages to the Com- 
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panies over the public, it is not perceived that the settlement of 
their differences ‘was a thing which could in any way be repugnant 
to.sound public policy. Although it is true, in a certain sense, 
the experience of later days has certainly demonstrated the 
falsehood, as a general proposition, of the hackneyed maxim, 


’ 


that “competition is the life of trade.” It is largely the 
lesson of modern times, and emphatically so, in this coun- 
try, that extreme competition not only promotes inferior- 
ity in manufacture and service, but conduces largely to mercan- 
tile and business disaster, and reacts upon the community in the 
shape of a return to higher prices, and a more absolute con- 
trol over the consumer by the successful few. No lawyer, no 
intelligent business man, can be blind to the fact, which is con- 
stantly brought to the official notice of the Courts themselves, in 
cases of bankruptcy and insolvency, that the necessity of doing 
business upon the smallest margin of profit, with the alternative 
of being able otherwise to do none, is one of the most fruitful 
sources of calamity, the moment that a financial pressure occurs. 
What the interest of trade as well as the public requires—the 
interest of the laborer as well as the capitalist and the consumer— 
is fair and reasonable competition, with reasonable and stable 
profits justifying investment and compensating toil. Those who 
are familiar with economic discussions are well aware how univer- 
sally this conclusion is adopted by approved thinkers and writers. 
And such also is the doctrine of the Courts. 

“1 do not think that competition is invariably a public benefac- 
faction, [says Mr. Justice Gray, speaking for the Court of Appeals 
of New York in Leslie vs. Lorillard, 110 N. Y., 519, 532, 533, 
534] for it may be carried on to such a degree as to become a gen- 
eral evil.” 

“I apprehend ”—says Howe, J., in Kellogg vs. Larkin, 3 


Chandler (Wisc.), 133, 159——“ it is not true that competition is-the 
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life of trade. On the contrary, that maxim is one of the least 
reliable of the host that may be picked up in every market place. 

[t is hardly entitled to take rank as an axiom in the juris- 
prudence of this country. . . . I believe universal observation 
will attest that for the last quarter of a century competition in 
trade has caused more individual distress, if not more public 
injury, than the want of competition.” 

“Tt has been said by the learned counsel for the plaintiff” (said 
Judge Story, fifty years ago) ‘‘that free competion is best for the 
public. . . . Men may reasonably differ with each other on that 
point.” Jencks vs. Coleman, 2 Sumner, 227. 

And see Central Slade Roller Co. vs. Cushman, 143 Mass., 353, 
362, 363; Palmer vs. Stebbins, 3 Pick., 188; 1 Wood, R. Road 


Law, 600. 


DETAILS OF THE AGREEMENT. 


Article lst of the agreement provides that gas shall be sold by each 
Company at the rate of $1.75 per thousand cubic feet, with a rebate 
of 15 cents per thousand for prompt payment ($1.60 net), unless 
such rate shall be changed by mutual agreement of the parties in 
writing. The Defendant in Error, by reason of its having, as the 
contract states, a much larger interest than the Equitable Company 
in the subject matter of the contract, is allowed, in its discretion, 
in case of competition on the part of any other Gas Company, to 
reduce, fix and change the rate at which gas shall be sold by either 
or both of the parties, from time to time, so long as such compe- 
tition shall continue. It is provided, however, that the price shall 
not be placed at less than $1 per thousand feet, without the consent 
of both parties in writing. By Article 3d (Ree. p. 5), all extensions 
of mains, including services and meters, and all enlargement of the 
capacity of the works necessary during the continuance of the agree- 
ment are to be made by the Defendant in Error at its own cost and 
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expense, and shall be its property. Article 4 provides for the divi- 
sion of the receipts, which does not appear to be relevant to the 
present controversy. Article 5 provides that neither party is to 
solicit any business belonging to the other, though each may take 
such customers of the other as may, voluntarily and without solicita- 
tion, desire to change from one to the other. Provision is then made 
by Article 6, for the adjustment of accounts and settlement of dif- 
ferences and misunderstandings by arbitration. Large liquidated 
damages are agreed on by the eighth Article, in case either party 
shall wilfully fail, omit or neglect to perform, or shall violate any 
of the covenants contained in the agreement, which is to take effect 
from Ot*tober 15, 1884, and continue in force for thirty years. 

It is not perceived that any part of the agreement thus stated 
can be supposed to be within the prohibition of public policy, 
unless it be that which provides the maximum and minimum rates 
at which the parties concerned stipulate that the sale of gas shall 
be made, and grants the right to the Defendant in Error, within 
certain limits prescribed, to fix a reduced price at which either or 
both shall sell, in case of competition from outside. 


And, here, a few words as to 


Puptic Pouicy. 


The recognition of public policy, independently of statutory 
regulation, as a test of the validity of contracts, is, at best, the 
establishment of a very uncertain rule. In some plain cases it may 
undoubtedly be regarded as furnishing a satisfactory test, but in a 
large number of instances it depends so much on changing circum- 
stances and the personal convictions and opinions of the judges by 
whom it is applied, that it has involved great uncertainty and 


variation in the decisions. ‘The well-known observation of Jus- 


tice Burroughs, in Richardson vs. Mellish, 2 Bingham, 229, 252, 
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that “ Public policy is a very unruly horse, and when you once get 
astride of it you never know where it will carry you,” was cited 
with approval in the very recent case of Davies vs. Davies, L. R. 
36, Chancery Division, pp. 359, 364, where Mr. Justice Kekewich 
adopted it and said in connection with it, that public policy does 
not admit of definition and is not easily explained. ‘“ One thing,” 
the Judge adds, “ is clear, and it is that public policy is a variable 
quantity ; that it must vary and does vary with the habits, capacity 
and opportunities of the public.”’ This was said in a case involv- 
ing an alleged illegal restraint on trade. The whole doctrine on 
that subject is fully considered, by the Court below and on 
Appeal, and the case strongly illustrates the extent to which 
public policy, in the trade aspect, is really matter of individual 
opinion. 

And see 4 H. of Lords Cases, 437-439, per Lord St. 

Leonards, as to public policy, generally. 


Also Ch. J. Best, in 2 Bing., ub. supra. 


In the case of Hilton vs. Eckersley, 6 Ellis and Blackburn, 47, 
64, Lord Campbell, Ch. J., declares that he enters upon the ques- 
tion of public policy, in relation to trade, “ with much reluctance and 
with great apprehension, when he thinks how different generations 
of judges and different judges of the same generation have differed 
in opinion, upon questions of political economy and other topics 
connected with the adjudication of such cases.” 

The late Master of the Rolls, Sir George Jessel, deals with 
the subject in his characteristically vigorous way. 

“Tt must not be forgotten,” he says (in Printing, &c., Company 
vs. Sampson, 19 L. R. Equity, p. 165), “that you are not to ex- 
tend, arbitrarily, those rules which say that a given contract is 
void as against public policy ; because if there is one thing more 
than another public policy requires, it is that men of full age and 


competent understanding shall have the utmost liberty of contract- 
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ing, and that their contracts, when entered into, shall be held sacred 
and shall be enforced by courts of justice. Therefore you have 
this paramount public policy to consider, that you are not lightly to 
inte rfere with the freedom of contract.’ 

And in precise uniformity with this is the law of Maryland, 
where the contract in dispute was made and was to be performed. 

‘Tt must be a very plain case to justify the Court in holding a 
contract to be against public policy. Jt must be a case in which the 
common sense of the whole community would so pronounce ha 


Trust Estate of Woods, &c.; 52 Md., 520, 536. 
> 3 


‘The question,” says this Court, by Mr. Justice Story, in Vidal 
vs. Girdrd’s Executors (2 Howard, 197-8), “what is the public 
policy of a State and what is contrary to it, if enquired into beyond 
these limits [7. e. its constitution and laws and judicial decisions ], 
will be found to be one of great vagueness and uncertainty, and 
to involve discussions which scarcely come within the range of 
judicial duty and functions, and upon which men may and will 
complexionally differ.” 

“The power to declare a contract void for being in contraven- 
tion of sound publie policy is a very delicate and undefined power, 
and, like the power to declare a statute unconstitutional, should be 
exercised only in cases free from doubt.” 


Richmond vs. Dubuque, &e., R. R., 26 Lowa, 191, 202. 


“The burden is on the Defendant to show that the enforcement 
of the contract would be in violation of the settled public policy 
of the State” and “necessarily attended with injury or incon- 
venience to the public.” 

Swann vs. Swann, 21 Fed. Reporter, 299, 301. Tindall, 
C. J. in Walsh vs. Fussell, 6 Bingham, 163; and see 
Greenhood on Public Policy, Rule 129, pp. 116, 117, 


and cases in notes. 
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This Court has practically enforced the same doctrine, in the 
familiar case of the Oregon Steam Navigation Co. vs. Winsor, 
(20 Wallace, 64) not only by the general tenor of the decision, but 
by adopting the rule of the English Courts (p. 70) that all agree- 
ments in restraint of trade are to be treated as divisible, if capable 
of such a construction, so that effect may be given to any of their 
provisions which are not against public policy. (See Baines vs. 
Gearey, L. R. 35 Chancery Div., 156.) Indeed, this is but an 
application, in part, of the broad, general principle emphatically 
recognized by this Court, as to contracts as well as statutes, that 
where an instrument is capable of two constructions, the one 
lawful and the other unlawful, the Courts are bound to adopt the 
former. 

Hobbs vs. McLean, 117 U.S., 569, 576. 


U.S. vs. Central Pac. R. R., 118 U. S., 235-240. 


In view of all these considerations and of the cases cited, it is 
respectfully submitted, that the Court will not only not be astute 


in seeking reasons of public policy, for the annulment of the 


contract in dispute, but will give it validity and effect, by every 
fair and reasonable construction and presumption of which it may 


be found susceptible. 


CONSTRUCTION OF THE CONTRACT. 


Although the older doctrine, which avoids contracts in general 
restraint of trade, is still respected in England, and has had the 
qualified sanction of this Court in the,case of the Oregon Steam 
Nav. Co. vs. Winsor (20 Wallace, 64) above cited, the general current 
of authority is now undoubtedly against giving it any extension, 
or indeed any application that can be avoided. In the case in 20 
Wallace, the difficulty of applying the rule is fully recognized, and 


the doctrine of reasonableness, under all the circumstances of the 
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particular case, is substantially laid down. ‘The criterion estab- 
lished by Ch. Justice Tindall, in Horner vs. Graves, 7 Bingh., 
743, (and also in Hitcheoek vs. Coker, 6 Adol. and Ellis, 436) is 
recognized, which is to the effect that the restraint will not be re- 
garded as unreasonable, unless shown to be larger and wider than 
the protection of the covenantee may possibly require. In the last 
cited case, Ch. J. Tindall lays down the further rule that 
the reasonableness of the restraint is to be determined, by the 
Courts, in each case, from all its surrounding circumstances—the 
nature of the particular trade and the mode and place of carrying 
it on, the populousness of the district, &., &c. (Per Parke, 
saron, adopting Ch. J. Tindall’s language, in Mallan vs. May, 
11 Mees. and Welsby, 652, 664, 666.) 
And see Baines vs. Gearey, L. R., 35 Chy. Div., 154. 
Davies vs. Davies, L. R., 36 Chy. Div., 359, 396, 397, 398. 
Roussillon vs. Roussillon, L. R., 14 Chy. Div., 363. 
Natl. Provid. Bank vs. Marshall, L. R., 40 Chy. Div., 112, 
117. 


[In two of the cases last cited, it is held that the onus at this day 
rests upon the defendant, to prove that the restraint is excessive 
and unreasonable. 

“The defendant seeking to put a restraint on the freedom 
of contract, must show that it is plainly necessary for the freedom 
of trade.” 

14 Chy. Div., supra, p. 366. 


36 Chy. Div., supra, pp. 368, 369, 376-7. 


In both of these cases, the dictum in Mitchell vs. Reynolds (1 
P. Williams, 181, 193), that ‘‘ where the contract may be good or 
bad, the law presumes it to be prima facie bad,” is repudiated, as 


in Tallis vs. Tallis (1 Ellis and Bl., 391). In fact, that the case of 
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Mitchell vs. Reynolds has since been much weakened in its force, 
and that its foundation has been to a considerable extent removed, 
by circumstances, is now conceded. 
36 Chy. Division, supra, 377. 
1 Smith’s L. C. (Part 2), 777. 
Diamond Match Co. vs. Roeber, 106 N. Y., 473-488. 
Greenhood vs. Public Policy, 688, 689. 
Pollock on Contracts, 315-16, et seq., 
where the cases are classified and distinguished, and the whole 


question is discussed. 
eR men ge he 

Of course the case here does not belong strictly to the class 
in which the doctrine as to “ restraint of trade” is usually consid- 
ered. But the law applicable to those cases is to some extent 
analogous, in principle, to that involved in the controversy at bar, 
and the authorities which have been cited are believed to bear 
directiy upon the latter. They will be assumed to have estab- 
lished the doctrine, so far as they are applicable to this case ; 

First. That the test of public policy is to be applied with the 
greatest caution, and only in cases where it is made indubitable, 
by the party defending under it, that the enforcement of the con- 
tract in dispute will be necessarily attended with injury or incon- 
venience to the public. 

“Tt must be unquestionable ; there must be no doubt.” If you 
once bring it to a doubtful matter of policy the Plaintiff must 
recover. 

Best, C. J., in Richardson vs. Mellish, 2 Bingh., 229. 


Second. That contracts involving the question of interference 
with trade are prima facie valid, and will be so held, in whole 


or in part, as the case may be, if, by any fair and reasonable 
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construction, they can be regarded as consistent with the trade- 
interests of the public, and do not go beyond what may possibly 
be required for the reasonable protection and legitimate interests of 
the covenantee, or of both parties, where both are to be protected. 


Pollock on Cont., 315. 


COMBINATION AND MONOPOLY. 


Sut it was argued below, and the contention will probably be 
renewed here, that there was a combination between the two cor- 
porations, parties to the agreement, to control prices illegally, and 
give themselves a monopoly injurious to the public. It is not easy 
to perceive upon what ground this contention can fairly be rested. 

Combination is not unlawful, certainly, except where it is for 
unlawful purposes, or the use of unlawful means, or both. Nor 
does the mere fact that corporations are the parties who com- 
bine, affect the validity of their arrangements, between themselves, 
any more than those of individuals. Questions of ultra vires, 
of course, belong to a different class of enquiry. The contract, 
in this case, was made, not onlv professedly, but obviously and 
on its face, for the purpose of putting an end, at the time and 
permanently, to a violent and exaggerated competition, which 
was ruining both of the companies by the establishment of rates 
below the cost of production. There is no evidence or pretence 
that the price at which they contracted to sell, in the future, 
was in excess of a reasonable and fairly compensating profit. 
There was no restraint put upon either, as to the amount of their 
production, nor was there any attempt to provide for the manu- 
facture of inferior gas. The agreement leaves them both free to 
perform the duties to the public for which they were chartered. 
While it prohibits either from undermining the other by soli- 


citing business already belonging to the other, it leaves them 
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entirely free to take such consumers from each other as may 
voluntarily, and without solicitation, desire to make the change. 
They have the entire freedom of all fair rivalry, through the 
superiority of their gas, or the vreater facilities offered to customers, 
by which the latter may be attracted from one to the other. While 
they agree to sell at a named price, unless the rate shall be 
changed by arrangement between them in writing, it is, neverthe- 
less, stipulated that the Defendant in Error, by reason of its much 
larger interest in the subject matter, shall have the privilege of 
reducing the rate at which either, or both, shall sell gas, in case of 
competition on the part of any other Gas Company, and shall have 
the right, at its discretion, to fix and change the price at which 
both shall sell, so long as such competition shall continue and no 
longer. It is not easy to perceive that any possible injury to the 
public, as consumers, can result from this last stipulation. A pro- 
vision for the reduction, in any event, of the rates fixed upon, must 
be at least a present gain to the public, and the fact that such 
reduction is specifically provided for in the case of outside com peti- 
tion, goes to show, conclusively, that the object was not to prevent 
competition, except as between themselves, but rather to meet it 
by lowering their own rates. 

So tar trom restricting the business, or the increase of accom- 
modation to the public, the third article of the contract provides 
expressly for extension of mains and an enlargement of the capa- 
city of the works necessary to do the increasing business during 
the continuance of the agreement; the larger and wealthier Com- 
pany engaging to bear the expense of such extension and enlarge- 
ment. The division of the receipts between the parties, is clearly 
a matter with which the public has no concern, as it could not in 
any way affect the interests of the community. These interests 
are fully provided for by allowing the price to be put down, in case 
of competition, to the cost of producing gas. 
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It will be observed, that although it is stipulated in the Ist 
Article of the Agreement (as has been said), that the price to be 
charged for gas by the parties may be changed at any time, and of 
course may be raised as well as lowered, this can only be done by 
the written consent of both parties. The privilege of Defendant in 
Error to fix rates, at its exclusive discretion, is strictly confined to 
cases where outside competition may arise, and then only while it 
lasts. Moreover it can only be exercised then, in reducing and 
not in raising the rate. As an increase of charge to the consumer 
can scarcely be regarded as one of those things which public policy 
requires to be promoted, there would not seem to be any objection 
on that score, to a provision by which the privilege of running up 


prices is checked or modified. The provision that prices should not 


be lowered except in Case ot competition, without the consent ot 


both parties, was absolutely essential to the consummation of the 
purpose which induced the agreement, viz., the termination of a 
ruinous competition. In no other way could that lawful and 
reasonable end have been reached, and it is respectfully claimed, 
on the part of the Plaintiff in Error, that the provision is fairly 
and entirely within the principle, established by the cases cited, 
that no stipulation will be held invalid which is necessary for the 
protection of the contracting parties. 

This principle was carried even further by Mr. Justice Story, 
in the case of Jenks vs. Coleman (2 Sumner, 221) already cited, 
where that eminent judge refused, against the argument of Mr. 
Webster, to instruct the jury, that they ‘“ must be satisfied that 
the agreement Was becessary, OF clearly expedient for the public 
interest and the interest of the proprietors of the boats.” The 
Court, on the contrary, told the jury that “it was not necessary 


tor the defendant to prove that the contract in the case was neces- 


sary to accomplish the objects therein stated; but it was sufficient if 


it was entered into bond fide and purely tor their own interest and 


age 
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the accommodation of the public, from their belief of its necessity 
or its utility.” He had previously ruled that “the true question 
was, whether the contract was reasonable and proper, in_ itself, 
and entered into with good faith and not for the purpose of an 
oppressive monopoly.” The contract was one by which the pro- 
prietors of a Line of steamboats had agreed with the owners of the 
Citizens’ Line of Stages to carry passengers, in connection with the 
Steamboat Line, between Boston and Providence. An agent of 
another and rival stage line insisted upon going on board the 
steamers to solicit passengers, ‘‘ thus interfering with the patronage 
intended to be secured to the Citizens’ Line” by the contract. 
The Court held that the Steamboat Line, the defendant, was jus- 
tified in excluding him from its boats, if the jury should find the 
reasonableness and bond fide s of the contract, &c., as above stated. 

The cases in which the questions of monopoly, combination, &c., 
raised by the Defendant in Error, have been considered, are many 
and various, arising out of all sorts of agreements, and under every 
variety of circumstance. The latest, of importance, is believed to 
be that of the Mogul Steamship Co. vs. McGregor, decided, only 
a few months ago, by Lord Coleridge, Ch. J., and reported in L. 
R42. B. Div. 544, 552, 3. 4 and 37 W. R. 286. 

The plaintiffs were shipowners, trading between England and 
Australia and China. ‘The defendants were shipowners, indi- 
viduals and companies, trading between England and China, who, 
desiring to keep up the rate of profits, entered into a conference for 
the purpose of working the homeward trade, by offering a rebate of 
five per cent. to all shippers who shipped exclusively by the con- 
ference vessels. Defendants could not work their carrying trade at 
a profit unless they practically monopolized the tea trade during the 
tea harvest; and it was only the large profits they thus made, 
that enabled them to keep up a regular price during the year. 


Plaintiffs were admitted to the conference for a short time and then 
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excluded, and they brought suit for damages and an injunction, 
alleging a conspiracy on the part of defendants, consisting in a 
combination and agreement pursuant to which shippers were 
“bribed, coerced and induced” to forbear from shipping by plain- 
tiffs’ steamers. The Court held that the combination was _ not 
unlawful. Restraint of trade, the Ch. J. said, had nothing 
to do with the question. The combination was “no more in 
restraint of trade than if two tailors in a village agreed to give 
their customers five per cent. off, provided the customers would 
deal with them and them only.”’’ The Court recognized as a fact 
that the defendants could only keep up their business by practi- 
cally monopolizing the tea trade during the harvest, and decided 
that the method adopted for preserving it was not unlawful. 
“They have a right,” said the Ch. J., “to endeavor by lawful 
means to keep their trade in their own hands, and, by the same 
means, to exclude others from its benefits, if they can” (p. 552). 

[It is believed that this case fairly and properly represents the 
consensus of judicial opinion, as to the right of individuals or cor- 
porations to combine for the protection of their business interests, 
and that such combinations have none of the characteristies of 
monopoly, in its obnoxious sense. V.C. Page Wood (Hare vs. 
London, &e., R. W. 2 Johnson. & Hem. 80, 105) declared it to 
be “a mistaken idea that the public is benefitted by pitting two 
railway companies against each other until one is ruined, the result 
being at last to raise the fares to the highest possible standard.”’ 
There is no reason why the same doctrine should not apply to all 
corporations, as well as to individuals, 

“So far as agreements among the companies are meant to pre- 
vent this result, their purpose is not injurious to the public or 
illegal. . . . If an agreement of this character is a reasonable 
business arrangement to protect stockholders and creditors from 


loss, and does not cause unreasonably high charges or violate any 
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duty the companies owe to the public, it should be sustained and 
enforced by the courts.” 


2 Morawetz on Corp., Sect. 1131. 


Indeed there is scarcely any subject upon which there are more 
erratic ideas than that of monopolies. The best economical 
writers, of the present day, are constantly dwelling upon the inju- 
rious effects of the popular and, to a great extent, political preju- 
dice, under which the benefits to be derived to the public, from 
regulated monopolies, are so often lost, by confounding them with 
those which properly incur odium from their oppressiveness and 
injustice. This Court, in a well known series of carefully consid- 
ered and masterly opinions, has refused to countenance any such 
confusion and has fully recognized the right of States to establish 
monopolies for public purposes, whenever the grant of exclusive 
privileges may be found necessary or advantageous to secure the 
public benefits proposed, 

Slaughter House Cases, 16 Wallace, 36. 

N. O. Gaslight Co. vs. Louisiana Co., &e., 115 U.S., 650. 
N. O. Waterworks vs. Rivers, 115 U.S., 674. 

Louisville Gas Co. vs. Citizens’ Co., 115 U. S., 683. 

By parity of reason, it would seem to follow, that in cases where 
contracts or combinations between individuals or corporations are 
assailed, because of their tendency to establish monopolies, the 
question of their validity does not depend merely upon the fact 
of their having that tendency, but upon a consideration of the 
consistency or inconsistency of the tendency or monopoly alleged, 
with the general interests of the public. Judicial as well as scien- 
tific reasoners are bound to accept the inevitable conclusion, stated 
tersely by a leading economist (Dr. Adams), that “if it is for the 


interest of men to combine. no law can make them compete.” 
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Nor is there a hard and fast rule to be applied by the Courts, as 


matter of law, when they pass upon such questions. Mr. Justice 


Bradley said, in speaking for the Court in the case in 20 Wallace 
(above cited), in regard to the limits within which trade may be 
lawfully restrained, that ‘‘from the uncertain character of the 
subject, much latitude must be allowed to the judgment and dis- 
cretion of the parties.” “The presumption is,” he added, “that the 
arrangement was mutually beneficial to both companies, and that 


it promoted the general interests of commerce, on the Pacifie coast ”’ 


(20 Wall., p. 69). This presumption is a necessary corollary of 


the modern rule above stated which the Court recognized in the 
case then before it, that contracts restraining trade are not prima 
facie invalid, but only to be pronounced so, when found unreason- 
able because the restriction is more than *‘ commensurate with the 
benefit conferred.”’ 


Pollock on Contr., 315. 


[It would be idle to attempt to consider much less to reconcile 
all the cases in which the rule as to monopolies and combinations 
has been tested. In a case in Maryland, decided more than fifty 
years ago and argued by Chief Justice Taney, then Attorney Gen- 
eral of the State (Davis vs. Barney, 2 Gill & Johns., 382), the 
defendant owning certain teams and coaches engaged in the trans- 
portation of passengers between Baltimore and Washington and 
Georgetown, in consideration of $9000, sold his equipment to the 
plaintiffs and bound himself to “ withdraw all his pretensions to 


any part of said road” and “not to be concerned, direct or indirect, 


in any line of stages in opposition to” the plaintiff. A breach of 


the latter obligation was averred, in the setting up of an opposi- 
tion line with Defendant’s connivance and assistance. For the 
true construction of the contract the Court assumed and asserted 


more than once (pp. 401—2) that the object of the Plaintiffs, in the 
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transaction, “‘ was manifestly to become proprietors of all the stages 
on that road and to shut out all opposition,” but there was no 
impeachment made of its legality and the Court assumed it to be 
valid, in its decision, which was that the Defendant “should not 
only not become interested in) any opposition line,” but * not in 
any manner aid or become instrumental in setting up or carry- 
ing on” one. This decision was cited and approved, in the com- 
paratively recent case of Guerand vs. Dandelet (82 Md., 561, 570), 
where the Court adopted the doctrine of the cited English cases, 
that contracts in restraint of trade will be valid, when the restric- 
tion is not “ larger and wider than the protection of the party with 
whom the contract is made can possibly require.” (p. 566.) 

The law of Maryland in regard to the relation of corporations 
to each other, apart from statutory enactment, 1s somewhat pecu- 
liar. In Booth US, Robinson (Qo Mea... 619), decided as late as 
1881, it was held that one steamboat company could lawfully 
purchase and hold the stock of another, not only as an investment, 
but for the purpose of obtaining an influence in, or even a control 
over the management of the latter, though the two were to some 
extent rivals in business and had certainly conflicting interests (pp. 
130, 433-448). The only qualification of the doctrine is that 
there must be no fraudulent design. The Code of Maryland, 
while it in no way furnishes any specific foundation for this 
decision, nevertheless provides, distinctly, that any corporations 
(whether formed under the general law, or special charter) may 
unite and form one new corporation with any other corporation, 
incorporated (as the Defendant in Error is) under the general 
corporation law, on such terms and conditions as they may agree on, 
when the stock of both has been fully paid up, and the two there 
incorporated, in whole or in part, for the same purpose. (Md. Code 
oft LSS, Vol l. pp. 293—4, Art. 23, Sect. 29: Revised Code of 1879, 


p. 318, Art. 40, Sect. 36.) In this state of local decision and legis- 
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lation it is not going too far to say, that the public policy of Mary- 
land is clearly not opposed to voluntary combinations of corpora- 
tions nor even to the practical control of one corporation, by another 
of the same class and purposes. If it would have been legitimate for 
the Defendant in Error to obtain control of the Equitable Gas 
Company, by purchasing a majority Interest in its stock (leaving 
the question of consolidation aside) and adopting the identical 
regulations which are embodied in the agreement under considera- 
tion, it is not perceived that to bring about the same result, in a 


different way, could be obnoxious to judicial censure. 


These considerations would seem to supe rsede the necessity of 


referring to and much more of discussing even the principal cases 
in Which trade contracts between corporations have been the sub- 
jects of adjudication, from the point of view of public policy. In 


2 Hun., 496, 499 (Tonawanda R. R. vs. N. York & L. R. R.), one 


phase of the question was presented very broadly. The Plaintiff 


contracted to deliver, at all times, to the Erie R. R., all the freight 
and passengers it could legally control or influence, destined to 
points which could be reached by way of the Erie R. R. or 
any of its connections, and to use all its influence to promote the 
interests and business of the Erie R. R. with due regard for its 
own. The Erie R. R. made a similar contract, and in considera- 
tion of the performance of Plaintiff’s engagement agreed to make 
good any deficiencies in Plaintiff’s earnings, to meet the interest on 
its bonded debt, as it might accrue. Plaintiff, in return, agreed to 
deposit with the Erie the majority of its stock as collateral, and to 
give to the representative of the Erie the right to vote upon the stock 
so deposited. The contracts were held valid as traffie arrange- 
ments, for the mutual benefit of the companies, and the Court ruled 
that there was no reason why performance might not be secured by 
allowing the Erie to appoint such agents as would secure it. 


In Leslie vs. Lorillard (110 N. Y., 519, 532, 3, 4) it was held 
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that an agreement by a steamship corporation to buy out a 
competing line, which for a monthly payment engage to discon- 
tinue running vessels bet ween ports named, and not to charter or 
sell its vessels for use on that route, or become interested in the 
running of steamboats therefrom, was held valid and within the 
discretionary powers of the directors. The Court adopted and 
approved of the doctrines laid down in the recent case of The 
Diamond Match Co. vs. Roeber (106 N. Y., 473), where it was 
held that no contract is void, as in general restraint of trade, which 
operates simply to prevent one party from competing or engaging 
in the same business with another. This is the same conclusion 
which appears to have been tacitly arrived at in the Maryland 
case of Davis vs. Barney already cited. 

In the case of The Diamond Match Co. rs. Roeber, ubi supra, 
confirmed in 42 Hun., 496, a contract not to engage, for ninety- 
nine years, in the manufacture or sale of matches, except in the 
service of the purchasing Co., in any of the States or territories, 
except Nevada and Montana, was held valid. The cases, from 
Mitchell vs, Reynolds down, and the present force and appli- 
cation of that case, under the altered circumstances of trade, are 
briefly and ably discussed and the conelusion is arrived at, that 
“public policy and the interests of society favor the utmost free- 
dom of contract, within the law, and require that business transac- 
tions should not be trammelled by unnecessary restrictions.” It 
is added that “a party May legally purchase the trade and business 
of another for the very purpose of preve nting competition, and the 
validity of the contract, if supported by a consideration, will depend 
upon its reasonableness as between the parties.” 

In full accord with the expressions of the opinion in this last 
case, in regard to public policy, and those of Sir George Jessel, 
M. R., above quoted (which the New York Court repeats), is the 
doctrine of this Court. Speaking through Mr. Justice Field, in 
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R. R. Company vs. Richmond (19 Wall., 584, 590), the Court 
says, that “the observance of good faith between parties, and the 
upholding of private contracts and enforcing their obligations, are 
matters of higher moment and importance to the public welfare, 
and more far reaching in their consequences,’ than even the public 
policy which requires that commercial intercourse between the 
States shall be free and untrammelled. 

In the case of the Central Slade Roller Co. vs. Cushman (143 
Mass., 353, 363) it was held that a contract to prevent compe- 
tition between several parties, in the sale of a particular arti- 
cle, was for a lawful purpose and valid. The contract was 
between a person and three manufacturers, under several patents, 
for the purpose of creating a corporation and forming a eombi- 
nation, to regulate competition between them for the sale of 
a commodity which they severally made. It provided for the 
sale of that commodity, at uniform prices, by all the parties, for 
three years, no matter by which of the parties manufactured. The 
Court held that its purpose was legitimate, to prevent the injurious 
effect, on both producers and consumers, of undue competition, It 
did not restrain production or offer inducements to that end. It 
did not look to withholding supply from the markets in order to 
enhance prices. There was just as much inducement for the par- 
ties to sell and supply the public demand, after the contract as 
before. 

Skrainka rs. Scharringhaus, 8 Mo. App., 522, was a case 
where the business of quarrying in a certain district had become 
ruinous from excessive competition, ‘Twenty-four quarrymen 
formed a combination, to raise the prices to a fair point and 
develop the business into a profitable one, and agreed to sell no 
rubble stone, from any quarry in the district, for less than a fixed 
price. The agreement was held valid. 


So anagreement by a railroad to build its read, so as to connect 
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with another and that the charges for transportation should be requ- 
lated by both companies together, was held valid. An injunction 
was accordingly granted to restrain a change of grade which would 
break up the connection. 

Columbus P. & I. R. R. vs. Indianapolis R. R., 5 McLean, 
450-454. 

And see Androscoggin R. R. vs. Androscoggin, &e., 5 
Maine, 417, 434. 


Greenwood on Pub. Pol., 324, Rule 270. 
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The observations condensed above from the opinion in 143 
Mass. furnish the key to the distinction upon which the validity 
or invalidity of the class of contracts in question depends. It will 
be found, in all the cases in which they have been declared invalid, 
that they have been held to provide for or induce a limita- 
tion or reduction of the supply for the market, in order to dominate 
it; or to provide for the imposition or maintenance of extravagant 
or oppressive rates; or to prevent men from getting employment, 
or deprive them of it arbitrarily; or to take away their freedom 
of labor—or, in the case of corporations, with duties to the public, 
to disable or absolve them from the performance of those duties, 
Of the mass of cases in which these illegalities have been held 
fatal, the following are believed to be representative : 

Holton vs. Eckersley, 6 El. & BI., 47. 

Hornby vs. Close, L. R., 2 Queen’s B., 193. 

Collins vs. Locke, L. R., 4 App. Cases, 674. 

Thomas vs. R. R. Co., 101 U.S., 71, 83. 

St. Louis vs. Gaslight Co., 5 Mo. App., 484. 

Arnot vs. Pittston Co., 68 N. Y., 558. 

India Bagging Association vs. Kock, 14 La. An. 168. 
Morris Run Co. vs. Coal Co., 68 Pa, 173. 
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The case of Collins vs. Locke (ub. supr.) is particularly impor- 
tant and illustrative, in this connection, because there were two 
stipulations, one of which was held valid and the other void, and 
the reasons for the distinction, under the adjudged cases, were fully 
set forth and discussed. The agreement, which was declared valid, 
was one to parcel out the stevedoring business of a certain port, 
amongst the parties to it, so as to prevent competition, at least 
among themselves, and also, possibly to keep up prices. If car- 
ried out, by provisions reasonably necessary for the purpose, it was 
not invalid, although it might create a partial restraint on the 
parties, in the exercise of their trade (L. R., 4 App., 678—685 et seq.). 
The stipulation rejected was held not distinguishable from that in 


Holton vs. Eckersley (6 E. & B., 47, 67). 


DEFENDANTS First PRAYER. 


It remains only to add, upon the point under discussion, 
that even if the Defendant in Error could have maintained the 
defence that the agreement was against publie policy, his first 
prayer, granted by the Court, was substantially vicious, in assum- 
ing a material fact in dispute, which should have been left to the 
jury, viz., that Plaintiff claimed compensation “ for the procuring of 
the making” of the contract offered in evidence. The materiality of 
this assumption will be fully shown, when the second prayer of 
Defendant in Error comes up for consideration. The pleadings 
to which the prayer specifically refers will show (see p. 3) that the 
services claimed for by Plaintiff were not for procuring the making 
of the contract, but for “ negotiating and consummating an arrange- 
ment and settlement of difficulties”? between these two gas com- 
panies. ‘ Procuring the making of the contract” does not, of 
course, mean procuring the Defendant in Error, itself, to make 
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it. for that would have been a service rendered to the Equitable 
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Company and not to the Defendant. It means procuring the 
Equitable Company to make the contract, because, for that only 
the Plaintiff could demand compensation from the Defendant. 
Now the distinct evidence is (Ree., foot of p. 7) that the Equitable 
Company itself took the initiative, and employed Plaintiff “ to 
bring about a settlement [in other words, to ‘procure’ one], if 
possible, with the Defendant.” This fact was recognized in all 
Defendant’s prayers, except the first and second. It was mooted, 
however, at the trial, and, upon the admission of the Bill of 
Exceptions, there was evidence before the jury tending to show 
that the service claimed for was “in procuring and inducing the 
Equitable Company to combine and contract with Defendant” as 
set up in Defendant’s first and second prayers. It was conse- 
quently put before the jury, by Plaintiff, as part of the hypothesis 
of fact assumed in his first prayer (Ree., p. 11). But it was 
demonstrably a disputed fact, regarded by the Defendant as vital, 
and certainly material. The Court had no right to settle the 
question of proof or disproof and assume and take away from the 


jury the determination of the fact. 


DEFENDANTS RIGHT TO THE DEFENCE OF PUBLIC PoLicy. 


The case has thus far been discussed, as if the right of the Plain- 
tiff in Error to recover, for his services in the negotiation and 
consummation of the contract, depended upon its enforceability as 
between the parties. None of the cases cited consider the question 
of publie policy, except as a defence set up to the enforcement 
of the contract. Indeed, except where there was a criminal 
conspiracy, or cause for dissolving a corporation, there is no 
other way in which it could have arisen. The Courts do not 
annul contracts, sud sponte, because in opposition to publie policy. 


They simply refuse to enforce them. But although they cannot 
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be enforced, it is not illegal for the parties to carry them out, and 
if they do so, though not compellable, they become entitled, upon 
execution of the consideration, to claim the promise or payment 
due in respect of it. 

Leake on Contracts (Lond., 1878), 738. 


Bishop US, Kitchin, L. R. 38, (). B. 20. 


Kven where contracts are positively immoral or otherwise ille- 
gal, the property earned or accumulated and the benefits resulting 
from them, if they are carried out between the parties, will be 
dealt with according to equity, and the contracts themselves will 
be evidence to define the relation of the parties to the property ac- 
quired under them. 

Planters vs. Union Bank, 16 Wall., 483. 
Western Union vs. Burlington, 3 MeCrary, 138-139. 
Cook vs. Sherman, 4 McCrary, 33. 

In the case at bar, it is conceded that the agreement went into 
operation and there was evidence to show that the arrangement 
was “of great value and importance to the Defendant” (see PIff’s 
Prayers, pp. 11 and 12). There is no evidence or suggestion that 
it has ever been repudiated or complained of by either party. It 
is an executed agreement, to the stipulations of which both the 
contracting parties have cheerfully submitted and under which 
they have carried on their business. No proceeding has ever been 
taken by the State to bring them to account for a violation of their 
respective charters in making it. Under the decision of the 
Queen’s Bench in Bishop vs. Kitchin (L. R. 38, Q. B., 20) the 
agreement having been executed, the parties, having submitted 
to its terms, are clearly entitled to the benefit of the considera- 
tion stipulated. In this state of the law, is it possible that the 


Defendant can set up, as against the intermediary who negotiated 
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the contract thus redounding to its great benefit, an invalidity 
which neither it nor the Equitable Company has ever alleged 
against the agreement, or permitted to interfere with its profit- 
able execution as between them ? 

And it will be observed, too, that the only invalidity alleged is 
in provisions for the benefit of the Defendant and not the Equi- 
table Company—provisions which of course the Defendant could 
not have set up, as against public policy, if it had been sued by 
the Equitable Co. on the contract. 

Of course and especially since the decision of this Court In 
Irwin vs. Williar (110 U.S., 499, 509, 510) it is established law, 
that agents employed in the negotiation of illegal contracts, “ may 
be so connected with the immorality of the cont¥Fact, as to be 
affected by it.” But it is held at the same time in that case, as in 
Roundtree vs. Smith (108 U. S., 269, 276) that “they are cer- 
tainly not in the same position as a party sued for the enforcement 
of. the original contract.” It is only where the agent is “ privy to 
the unlawful design of the parties, and brings them together for the 
very purpose of entering into an illegal agreement, that he is particeps 
eriminis and cannot recover for services rendered in forwarding the 
transaction.” But the contract there was a wagering contract dis- 
guised in a legal form and held illegal and void, because of its being 
contra bonos mores—“ a fraud upon the law and publie morals ”— 
(Stewart vs. Schall, 65 Md., 307, 8, referring to Irwin vs. Williar 
supra.) Of such illegality every one is bound to take notice. 
Even as to such contracts it has been forcibly said, on the Circuit, 
in 8 Bissell, 214 (Gilbert vs. Gauger) that “ while it may be right, 
as a matter of public policy, to prevent parties from gambling, 
by refusing to enforce gambling contracts between them, yet it Is 
at least doubtful whether they should be allowed to gamble at the 
expense of others, and not pay those whom they employ to do the 


work,” 
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It is respectfully submitted that the rule laid down in Irwin vs. 
Williar does not apply to cases where public policy intervenes in 
the interest of trade. It would be very hard, indeed, if invalidity, 
which, having no rigid definition, can only be determined by judicial 
decision—and about which the many cases hereinbefore cited show 
the great diversity of judicial thought—should be treated as so 
absolutely known to an agent engaged in negotiating a contract 
prima facie valid, as to disqualify him, ab initio, from receiving 
compensation for arduous, successful and (to his principal) profit- 
able service. 


It is undisputed here, upon the evidence, that the precise purpose 


which drought the Plaintiff into the transaction, was the desire of 


putting an end to a ruinous competition between the two gas com- 
panies, from the effects of which the whole gas interests in the 
country were suffering. He could have had no motive for pro- 
moting an unlawful agreement, which could not be enforced by 


or against either. All his interests and inclinations lay in the 


direction of a lawful and obligatory arrangement. The idea of 


illegality was never suggested till he asked for his pay. There is 
no intimation that he knew or suspected, in fact, that the agree- 
ment had any such taint. On the contrary, its lawfulness was 
certified to him, emphatically, by the fact that it was not only 
satisfactory to the Defendant, but was attested and presumably 
prepared—certainly sanctioned—by the same learned and upright 
counsel, of whose service Defendant has the advantage at this 
hearing. 

Clearly this is not a case where the agent brought the parties 
together “ for the very purpose ot entering into an illegal agree- 
ment.” One may be pardoned for believing that any of the 
Courts, which have dealt with business contracts, having no 
element of illegality but their possible violation of public policy, 


would have been surprised if they had been called upon to deny 
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to the agents or intermediaries of the parties the proper compensa- 
tion for their services. 

It may further be observed that the rule of public policy, if 
applicable at all to the agents who negotiate contracts adjudged to 
be in conflict with it, must apply to the agency itself. It may 
well be against public policy to enforce certain contracts, but not 
necessarily so, at all, to punish parties whose relation to them Is 
merely collateral. There must be some reason, inconsistent with 
the interests of the public and independent of the contract, for pre- 
venting a man from recovering for his work and labor in consum- 
mating it. The contract being one, as here, which it was perfectly 
competent for the parties to carry out and profit by, if they saw fit, 
without being amenable to challenge or punishment, how can it 
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be against the policy of the law to compel them to pay for it’ 
Honesty is the best policy’ in such cases—and all. 

Of course, if the Court should find any part of the agreement in 
this case free from objection on grounds of public policy, there is 
an end to the defence which seeks to defeat lability on that ground. 

Should the contract be held invalid, merely because ultra vires 
of each or either corporation, it is presumed that the defence 
will not be insisted on. Independently of the doctrine so firmly 
established by this Court, that the defence of u/tra vires shall not 
be set up by a party who has had the benefit of the transaction, it 
must be plain that a man who renders service to a corporation, as 
its agent, cannot be denied his just reward, because the transaction 
in which he has earned it should turn out to be beyond the 


chartered powers. 


THE SECOND PRAYER OF THE DEFENDANT IN ERROR. 


The Defendant’s second prayer requires notice because, although 
rejected by the Circuit Court, it may, if tenable, prevent the case 
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from being remanded, even if this Court should hold that the first 
prayer was improperly granted. 

The second prayer (ante p. 4, and Ree., p. 8) requests the Court 
to instruct the jury that the Plaintiff is not entitled to recover on 
the pleadings and evidence, “‘ because the only services claimed or 
proved to have been rendered by Plaintiff, were in procuring or 
inducing the Equitable Gaslight Company to combine and contract 
with the Defendant, which was and is unlawful for said Equitable 
Company to do.” 

As already shown this prayer is ‘plainly vicious in taking from 
the jury the determination of the disputed fact, whether the “ pro- 
curing and inducing” alleged were the only services claimed or 
proven ‘to have been rendered. Not only do nearly all the other 
prayers of Defendant assume that this was a matter for the jury to 
find, but the evidence recited on pages seven and eight of the 
Record shows distinctly, that the Equitable Company itself em- 
ployed the Plaintiff to bring about a settlement, if possible, with 
Defendant, who was only to be paid if the settlement should be 
satisfactory to the Equitable Company. The negotiations were 
with Defendant by Plaintiff as agent of both Companies, and 
they were carried on “by proposition and counter-proposition,” 
till they resulted in the agreement in controversy. There is not 
the slightest pretense, in the evidence, of any procurement or induce- 
ment of the Equitable Company by the Plaintiff beyond this. If 
he procured or induced either, he procured or induced both to 
make the arrangement, and as he represented the Equitable only at 
first, and approached Defendant, on its behalf, to induce Defendant 
to come to terms, and brought about a settlement by negotiating 
for and with both, and making a settlement satisfactory to both, 
there is no ground for the assumption that his only intervention 
was to induce the Equitable Company—already and from the begin- 


ning anxious enough—to put an end to their ruinous competition. 
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Whatever, therefore, may be the merits of the point intended to 


be made by the second prayer, the prayer itself was bad and could 
not have been granted. The point arises out of a provision in 
the amended charter of the Equitable Company (Laws of Md., 
Acts of 1882, Ch. 337, p. 550). The Company was chartered by 
the Act of 1867, Ch. 132, p. 207, and was granted power to lay 
pipes and exercise its functions only within the limits of the City 
of Baltimore. The right to amend, alter or repeal was reserved to 
the State. In 1882, by a supplement to its charter, the sphere of 
its operations’ was extended to Baltimore County, which is imme- 
diately circumjacent to the City. By the 4th section of said sup- 
plement, a provision (technically known, in legislative art, as a 
‘rider ”) was enacted in the following words : 

“Be it further enacted that the said Company be and it is 
hereby prohibited from entering into any consolidations, combina- 
tions or contracts with any other Gas Company whatever, and any 
attempt so to do or to make such combinations or contracts as 
herein prohibited, shall be utterly null and void.” 

There is no evidence that the supplemental charter, thus con- 
demning the Company to perpetual isolation and depriving it 
alone, of all other corporations, not only of the right of consolida- 
tion, existing under the general law of the State, but even of all 
power to contract with other gas companies, was ever accepted by 
the Equitable Co. or acted on in any way. On the contrary, the 
very agreement here in dispute (p. 4) recites that the two companies 
“eonduct the business of making and selling gas, in the city of 
Baltimore,” and applies only to that business. 

But whether the supplemental charter has ever been accepted, 
or not, or whether the section referred to is to be construed as 
precluding the Equitable Company from making an arrangement 


essential to save it from bankruptcy; or whether as suggested 


below, the section is to be taken as a separate enactment, inde- 
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pendent altogether of the supplemental charter, and _ binding, 
whether the latter be operative or not: does not appear to be 
material in this case. ‘The Defendant in Error was not only not 
restricted by its own charter from making combination or consoli- 
dation with other gas companies, but was specifically authorized 
to do so, by the general corporation law, as above stated. If it 
chose and was satisfied to rely upon the engagement of the Equi- 
table Company and to act on the belief that it would keep faith, 
although its contract was not binding upon it, and the agreement was 
made and faithfully kept, and the Defendant derived great advantage 
from it, there is some difficulty in understanding how the statutory 
prolsbition upon the Equitable Company can exonerate Defendant 
from its own obligations to the Plaintiff. The number of cases is 
too large to require citation, in which this Court and the State Courts 
have held that a forbidden contract, made by a corporation for good 
consideration received and executed, although void in law, may 
still be the foundation of rights acquired by the transaction, as 
between the parties themselves. And where such rights, of large 
value, have been so acquired and used, a corporation can have ho 
standing in Court to repudiate the claim for compensation, made 
by an agent who has assisted it in acquiring them. There is no 
evidence here that the Plaintiff, who was a resident of Philadelphia, 
had any actual notice of the statutory prohibition referred’ to, and 
although it is quite true that a party contracting with a corporation 
is bound to take notice of the limitations of its charter, it would 
seem very unreasonable to apply the same rule to a party like the 
Plaintiff, who had nothing to do with the powers of the Equitable 
Company and was not put upon enquiry, as to its ability to make 
a contract which the Defendant was content to accept for its own 
advantage. 

[It may here, with propriety, be noted, for whatever it may avail 


as. to the public: policy of Maryland, that the Legislature of the 


State in 1886, by special statutes, prohibited the formation of any 
new gas companies in Baltimore City and other localities, and 
repealed the charters of all existing companies in the same, which 
had not already erected works and began the manufacture of gas. 
It forbade, at the same time, all gas companies chartered outside 
of the City, from laying mains or selling gas, in the City. See 
Acts of 1886, Chapters 384 and 395.] 

It is respectfully submitted that for the reasons above assigned, 
the Defendant’s first prayer was not only vicious, as framed, but 
should still have been rejected if it had duly raised the point 


which it was intended to raise. 


THE DEFENDANTS OTHER PRAYERS. 


Should the Court remand the case, it may see fit, for the guid- 
ance of the Court below, to pass upon the remaining prayers. 

Defendant’s third prayer appears to be founded on the theory 
that the Plaintiff acted exclusively, in the negotiations, as agent of 
the Equitable Company and made them solely through its employ- 
ment and asks the Court to say that he cannot for that reason 
recover, upon the pleadings and evidence. The pleadings ex- 
pressly claim (Ree., p. 3) for services rendered by Defendant, 
and at its request, in the negotiation and consummation of the 
agreement. The evidence shows that Plaintiff notified Defendant 
that he was employed by the Equitable Company but should 
expect and claim compensation from it also, if he could bring 
about a settlement satisfactory to it. Plaintiff’s first prayer (Rec., 
p. 11) sets up as its theory of fact, that the Defendant accepted his 
services after such notification and negotiated with the Equitable 
Company through him and not otherwise, and procured through 
him the consummation of the agreement. It is admitted in the 


Bill of Exceptions (p. 8) that Plaintiff gave proof tending to 
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establish these facts. Defendant’s third prayer was consequently 
vicious, in asking the Court to assume, as established fact, what 
was one of the principal contested facts in the case. 

Defendant’s fourth prayer assumes that Plaintiff could only 
recover, upon an express promise of Defendant to pay him, and 
asks the Court to say that there was no evidence from which the 
Jury could find such express promise. It is respectfully asserted 
that there is no reason in law why Defendant should not be liable 
on an implied as well as an express promise or why an express 
promise may not be inferred, and further that the prayer ignores 
the facts set up in Plaintiff’s prayers from which the Jury might 
lawfully find an implied or even an express promise. 

Defendant’s fifth prayer is believed to be plainly objectionable, 
in ignoring the whole of the disputed facts from which the Jury 
might find an implied or express promise. 

Defendant’s sixth prayer reasserts the proposition that Plaintiff 
could only recover on an express contract. 

Defendant’s seventh prayer goes upon the theory that if Plain- 
tiff was the agent of the Equitable Company, he could not for 
that reason act for, or earn the right to compensation from Defen- 
dant, although he fully and duly notified it of his employment by 
the Equitable Company. ‘The prayer also assumes that if Defen- 
dant, when told by Plaintiff that he should expect compensation 
for it, denied his right to claim any because he was agent of the 
Equitable Co. Defendant was not liable, although the Jury might 
find that “ Plaintiff thereafter continued such labor with the know!l- 
edge and without objection of Defendant.” A prayer which rests 
on enumerated facts can only be good, provided all the other 
facts not enumerated, if believed by the Jury, would not alter the 
law. If the Jury believed not only that Plaintiff continued his 
labors, “ with the knowledge and without objection of the Defen- 


dant” but that it afterwards negotiated with the Equitable “through 


ee 
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him and not otherwise, and accepted his services in said negotiation, 
and finally procured through him the consummation of the agree- 
ment,” it is believed that the theory of law asserted by the prayer 
clearly cannot be maintained. Defendant’s eighth prayer is ob- 


noxious to precisely the same objection. 


PRAYERS OF PLAINTIFF IN ERROR. 


The Plaintiff’s first prayer rests on the common doctrines of im- 
plied assumpsit. It asserts the proposition that even if Defendant 
did, at first, refuse to employ Plaintiff to carry on the negotiations 
for it, yet if, afterwards, knowing that he claimed and expected 
compensation from it, Defendant negotiated through him and not 
otherwise with the Equitable Co. and accepted his services in the 
negotiation, and procured the consummation of a satisfactory and 
beneficial agreement through him, he was entitled to recover what 
the Jury might find to be a fair compensation. The second prayer 
introduces the element of a promise, on the part of the Defendant 
through its committee, that if he would leave it to the committee 
he “ would be in good hands,” or that “ the committee would deal 
fairly with him,” or words to that effect, “ provided he brought 
about a successful and satisfactory arangement.” It claims that if 
Plaintiff did accordingly go on and was successful, &e., he was 
entitled to recover what the Jury might find to be a fair compen- 
sation for his services. The third prayer refers to the rule of 
damages and will hardly be contested. The first and second are 
believed to be supported by well recognized principles, and if so, 
there was not only error in granting Defendant’s first prayer, but 
in rejecting each and all of the Plaintiff’s. 

The law of assumpsit for work and labor is too rudimental to 
discuss. The Court of Appeals of Maryland has said (Spencer vs. 


Trafford, 42 Md., 20): 


4) 


“Tf the Plaintiff rendered services, the Jury could infer an 
agreement, expressed or implied, to pay him. The mere fact of 


rendering services useful to the Defendant would furnish prima 


facie evidence of their acceptance, and, in the absence of some proof 


to the contrary, the law would raise an obligation to pay him what 
they were worth, there being no proof of special value.” 

In Pollock on Contracts, p. 10, the rule is stated with precision : 
“If A. with B.’s knowledge, but without any express request, 
does work such as people, as a rule, expect te be paid for, [and a 
fortiori where A. notifies B. that he expects compensation, as here], 
if B. accepts the work or its result, and if there are no special 
circumstances to show that A. meant to do the work for nothing, 
or that B. honestly believed that such was his intention, there is no 
difficulty in inferring a promise by b. to pay what A.’s labor is 
worth. . .. The doing of the work, with B.’s knowledge, is the 


proposal of a contract, and L.’s conduct is the acceptance.” 


S. T. WALLIS, 


For Plaintiff in Error. 
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kor the proposition that no recovery Can he had for ser- 
vices in forwarding an unlawful transaction, or procuring 
the making of an illegal contract, it is sufficient to cite the 
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as a certainty that as the price of gas went up under an 


arreemnent like this the quality would oO Gown, 


9 
3rd. The agreement contained a provision whereby one of 
the Companies agreed not to perform its corporate duties In 


; 
' 


extending its mains and pipes when made necessary by 1n- 
crease of business 

Avreements of a similar character have repeatedly been 
held illegal on grounds of public policy, when made by 
transportation companies, on the ground that they tended to 
injure public interests by preventing the due performance of 
the duties ror which such Companies were incorporate d and 
in consideration of the performance whereof they had re- 


hises, 


ceived valuable trane 
« va :, :' ;, ssa : . , 
And it is submitted that there is no difterence In principle 


between transportation Companies and gas Companies in this 
regard. Agreements whereby the due performance of their 
public duties is endangered or prevented, are equally illegal 


when made DV elbner., 


Morris Run Coal Company vs. Barclay Coal Company, 
ave Pa 173 


Stanton vs. Allen. 5 Denio. 435. 


LOd6 
St. Louis vs. Gas Light Co.,5 Mo. App. 484 


contends 
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by Mr. Justice Story in Vidal vs. Girard’s exer utors, What 
is the public policy of a State and What is contrary to it, 2/ 
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enquired Into ay yond Ah, \¢ [; rts. 1. e. rts constitution and laine 


and judi ral decisions ' if] De found CO be One ot yreat vacue- 


ness and uncertainty Ri and that as a consequence, when the 
“ Re hy ty 4 . ] a 4 } . 
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to declare contracts void ovV reason ot some possible iInconvenl- 
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W. H. ROBERTSON, COLLECTOR, &¢., VS. L. A. SALOMON ET AL. 1 
1 UnItED STATES OF AMERICA. 88: 


The President of the United States to the judges of the cireuit court 


of the United States for the southern district of New York, 

Greeting : 

Because in the records a lp roceedi nos and also in the rendition 
of the judgment of a ical which isin the said ecireuit court before 
you, between Louis A. Salomon & Charles Salomon, plaintiffs, and 
William H. Robertson, defendant, a manifest error hath happened, 
to the great damage of the said William H. Robertson, as by his 
complaint appears, we being willing that the error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
party aforesaid in this behalf, do command you, if judgment 
be therein given, that, under vour seal, distinctly and openly, 
you send thie record and proceedings afore said, with all things 
concern ne the same, to the Supre me Court of the United States, 
together with this writ, so that you may have the same at Wash- 
in gton Ol} the second Monday of October, elehteen hundred and 
eighty-six, In the said Supreme Court to be then and there held, 
that, the record and gin edings aforesaid being inspected, the said 
Supreme Court may cause further to —* done thereon to correct 
that error what ee gue according to the laws and customs of 
the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the seventh day of Pc eset In the year of our 
Lord one thousand eight hundred and | | 

[Seal of U.S. Circuit Court, South. Dist No vy Y 


| TIMOTILY GRIFFITH. 


The foregoing writ is hereby allowed. 


WM. J. WALLACE. 


2 [Endorsed:] 9449. U.S. Supreme Court. Wilham H. 
Robertson, plaintiff in error, against Louis A. Salomon & 
ano., defendants in error. Writ of error. Stephen A. Walker, at- 


torney for plaintiff in error. U.S. cireuit court. Filed Sep. 8, 
1SS6. Timothy Griffith, clerk. 
Service of a copy of the within writ of error is hereby admitted 
this e) day of September, LSSb. 
TREMAIN & TYLER, 
6: B.. 2% 


ltlorne yo for Di f’ts Ln Error. 


A 


UNITED STATES OF AMERICA, 
Southe rn District of Ni if York. } j 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second 
circuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 


l—7Fol 


WILLIAM 


nis ality SIX, and of the 


z _ 
one to seventy-six, inclusive, contain a true and complete transcrip t ; 
of the records ai proceedings had in said court in the case of Wil- 
liam HI. Rob rtson, eninge lth Crror, ag Linst Louis ta Salomon WY 
ano., defendants in error, as the same remain of record and on file 
in said otlice 
In testimony whereof I have caused the seal of the said court to 
bi nes i affixed, at the city of New York, in the southern dis- i 
trict of New York, in the second circuit, this twenty-fourth day of , 
eptember, in the year of our Lord one thousand eight hundred and + 


H. ROBERTSON, COLLECTOR, &C., VS. 


ndenece of the United the One 


Indep 


“te ndre Te and eleventh. 
[Seal U'. S. Circuit Court, S h. Dist. of New Ye ] 
TIMOTHY GRIFFITH, Clerk. 
> N’>) 
> OU MLMLOTNS, 
The Superior Court of the C1 New York. i 
Louis A. SALOMON and CHARLES SALOMON, Plaintiffs, 
@ (1) inst . , 
- . . os — — . , ; 
WitttaAM H. Ropertrson, Collector of the Port of New York, 
] ; 
Defendant. | 
a — 
l‘o the ve-nameda le iendant i 
You are hereby summoned to auswe Aes ric unt in this action, | 
and to serve a copy of your answer on the plaintiffs’ attorneys within 
twenty davs after the service of ~_ ummons, exclusive of the day 
of service, and in case of your failu yappear or answer judgment 
will be taken against you by default for the relief demanded in the 
complaint. 
Dated New York, Nov 1/, 1884. 


TREMAIN & TYLER, 


P] fit) ntifis Attor) nNéEWUS, 


Office and post-office address: No. 167 Broadway, New York city. 
(Icndorsed :) New York - rior court. Lotis A. Salomon 
and Charles Salomon, plaintiffs, against William H. Robert- 
son, collector of the port of New York, defendant. Summons. Tre- 
main and Tyler, plaintiffs’ attorneys. Office and post-ottice address, 
167 Bdway, N. Y.« 
. 2 + a — 
Service of a copy of the within summons is hereby admitted. 
N. Y., Nov. 18, 1884. sae 
(S’o'd) GEO. W. PALMER, D. 
D Not of Appearance and Demand 
N. Y. Superior Court. 
Louis A. SALOMON & Ano. is Wirnntram H. Roperrson. 
You will please take notice that Iam retained by and appear as 
attorney or the di fendant 1n this action, and di mand service of re} 


— _ 
lta a% 
tov ater Son 


- Ce 


LOUIS A. SALOMON ET AL. o 


bill of particulars of the plaintiffs’ claim herein, and a copy of the 
complaint and all desi. in this action, upon me, at my office in 
the Unite! States court and post- -oflice buil ling, 1 in the city of New 
York. 
Yours, ELIHU ROOT, 
United States Attorney, Attorney for Defendant. 
New York, Dec. 4, 1884. 
To Messrs. Tremain & Tyler, attorneys for plaintiffs. 
© | Endorsed :] 9449. N. Y. superior court. Louis A. Salo- 
mon W& ano. versus William H. Rebertson. Notice of appear- 
ance. Stephen A. Walker, United States attorney, attorney for de- 
fendant. 
Due service of a copy of the within notice is hereby admitted. 
Dated the — day of ——, 188- 


ee ee ne me ae ee 


| 


Plaintif Attor ‘NeYs. 
To Messrs. Trem: ain WX Tyler, plaintiffs’ a ttorneys. 


SOUTHERN District oF New York, } 
City and County of Ne id) York. } 


on 


> BS. 


Cireuit Court of the United States of America pn —o Southern Dis- 
trict of New York. in the Seeond Cireuit. 


To the judges of the circuit court of the United States of America 
for the southern district of New York, in the second circuit: 
William H. Robertson, petitioner and affiant, respectfully showeth 

that he Was, prior LO the commencement ot the sult here inafte 7. 6FC- 
ferred ‘LO, collector of. the customs for the port and district of the 
city of New York, ‘aly ap porn ited according to law, and that on or 
about the 18 day of Novembe r, 1SS4,a suit was commenced against 
him by ray A. Salomon and Charles Salomon in the superiot 
court of the city of New York for or on account of acts done by 
him under the revenue laws of the United States and as such e )]- 
lector, and that he has been served with process in said suit in said 
southern district, and that no trial has been had in said cause. 

He therefore prays that, in pursuance of the act of Congress in 
such case made and provided, the said cause so commenced in the 
said superior court may be removed therefrom and entered on the 
docket of this honorable court and thereafter proceeded In as a cause 
originally commenced in this court. 

And he will every pray, ete. 

And, being duly sworn, deposes and says that the matters herein- 
before set forth are true to the best of his knowledge, information, 
and belief. 


(S’e’d) W. H. ROBERTSON. 


Sworn to before me this 9th day of December, A. D. 1584. 
(S’g'd) E. N. HELLEN, 
Notary Public, County N. Y. 


4 WILLIAM H. ROBERTSON, COLLECTOR, &C., VS. 


. eertifv that. as counsel for the petitioner, | have examined iuto 
| | 


the proceedings against him and have carefully inquired into all 
the within petition and affidavit, and that I 


the matters set forth in 
believe the same to be true. 
New York, Dee. 10, 1554. 
(Sg d) ELIHU ROOT, 


. ? c } . ? fq? — a. r cd 
( ounsellor of the said Corre it ¢ ourt. 


o | :ndorsed ;} YAY. U.S. cireuit court. Louis A. Salomon 

W ano. — Wom. ae Robs rtson, collector of customs at the port 
of New York. Petition to remove cause. ielihu Root, United States 
attorney, attorney for defendant. U. S. cireuit court. Filed Dee. 
12,1884. ‘Vimothy Griffith, clerk 


The President of the United States of America to the judges 
of the superior court of the city of New York, Greeting : 

We. for certain reasons, being desirous that our cireult court of the 

United States for the southern district of New York, in the second 


: i ] ee 5. j ‘y ? y . AIILN : > . 2 rt 
eireuit, shall be certiled Of a Certalh Cause commenced before you 
. ae | ] » } . ! ; ° , ' ie 
against adward .. Tledd bn. defendant, by Louis A. Salomon & aAho., 

] +t. "y ee = } — 
piaintilis, Go | mereiore command you that the reeord and proceed- 
+] ~ - aT lbictin leew ana = Pe |} 4 + | 
Ines in the sald ecause you distinctiy ana OPCs senda to the sal 
. * , ° " ’ , “4 | _ \y 
eircull court, ab the Cltv Of NeW York, On the lL day Ol December. 
ISS+4. as fully and AMptv as the same are remaining before vou. by 
7 . . . : ba . —" . -~ 
whatever names ne sald parties Mav be calied therelhn, together With 


i. _ } * alae } sf ’ } ] 11 tf } . | > 
this writ, that our sata court May cause to ve furthe qagone the reupon 


What of mneht ought to be done. 
Witness Morrison R. Waite. Esquire. Chief Justiee of the Supreme 


Court of the Lnited States. the 12 dav of December. In the vear one 


thousand eight hundred and eighty-four. 
LL. 8. ] (Se'd) TIMOTHY GRIFFITH, Clerk. 


lt) ll rdorsed 1 9449 lL’ oS. erreuit eourt. Louis H. Salomon 

& ano. vs. William IL. Robertson. Certiorari. Elihu Root, 
lL. S. attorney, attorney for defendant. Wlihu Root, United States 
attorney, attorney for defendant (Ii'ile-mark): U. S. eireurt court. 
riled Dee. 1d, 1884. Limo OY Gril h, clerk 


(S'g'd) | JOEL B. ERHARDT, 


if 7 S. Marshal. 


| have this day personally served upon the clerk of the superior 
court of the city of New York a duplicate of the within writ, at the 
same time showing the original | 
Dated Dee. 15th, 1SS+4. | 
(Sod) JOEL B. ERHARDT, 
U. S. Marshal. 
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D WILLIAM H. ROBERTSON, COLLECTOR, &C., VS. 


12 United States Circuit Court, Southern District of New York. 
A. SALOMON and CHARLES SALOMON, PI’ffs, | 

(1¢ a rst , - 

age Palle » rr... + No. 9449. 
WitittAM H. Roserrson, Collector of the Port of New { 
York, Def ’t 


Lol IS 


The above-named plaintiffs, for complaint in this action. state— 


I. That the defendant during the times hereinafter mentioned 
Was collector of the customs of the United States at the port of Ne W 
York, and that the plaintiffs during said times were copartners in 
trade, doing business ie New York and elsewhere under the firm 


name of [I,. A. Salomon «& Brother, and in said business —— 
+ fiie 


d entered at the port of New York certain merehandise at th 
ts’ bill of nasties: 


a 


times and by the vessels saan in the plan nti 
} 
} 


? 
hails, which IS hereby made apoi ol _— compl: int. 
Il. That the defendant. as such eollector, exacted from pla it 


asand for duties on said merch les the sums specified in said bill 


of particulars, to wit, the sum of nine hundred and ten and_ , 
dollars (S910.80) in exeess of = amount required by law, and 
| | untiff, on or about the dates speci- 


said goods, were ph mee «| to pay 7 or pay to the defendant. 
IIl. That plaintiffs filed with the said defendant due and timely 
—— ind aie Plt! ' a Siil d woods against 


f partic ulars. and in order LO obtain DOSSECSSION 


} 


aw 
—~ 
one 
— 
”“ 
“— 
— 
—> 
— 
_ 
— 
- 
— 
— 
-_ 
~_ 
— 
—_ 


the decision exacting sald duties, setting sca distinetly and = spe- 


t 
( ii - thre grounds of objection thereto, and also as above stated. 
. ' 7 7 . 
That plaintiffs have made due and timely appeal in each 


‘ 


» Secretary of the Treasury. whose deeision on each appen 


has either been rendered wit! 


<4 
lh} . } ] \ ] ’ »* } » ? y } Os t » ’ . 
his suit or has been delaved more than ninety davs from 


iif 
: + . aa + as 

Mn ninety days previous to the begin- 
hing of t 
the date of such cl pp ai on each ANG every enery. 


y ra } } :. 2ae . > } . : — . Wa’ m yf 7 , 
V. That the said bill of particulars states for eaeh PN porcatlon 
. ] ; : + wear 7 ] : : 4 | + 
separately the date of entry at the custom-house, the preeise amount 
‘ * i 
of duty said to have been exacted in excess, the date ot! Prd Vriie I 
} ] | sy j } . na ; ? > - © } . 
sald duty. and the filing of said protests, ol the appeals lo the Se 
: | 


retary of the Treasury and his decision thereon, if any, togethe 
"4 . . 4 ° ‘ , ™ } 7 2 . 
with the other particulars required by law. 


VI. That the sums so exacted as aforesaid have not been repaid 


~~ 
—— 
~ 
~— 
~ 
_— 
taal ~ 
- 
a 
et 
——s 
~~ 
— 
- 
~ 
x 
—" 
- 
— 
— 


i 
to the plaintiffs and are still | 
Wherefore plaintiffs demand ‘edad against defendan 


sum of nine hundred and ten and 3°. d — (S91L0.08). with in 
| dates f paymel as they appear on 


terest thereon from the several d; 
id bill of particulars, together with 
(S'e@'d) TREMAIN &« Sig len, 

Plainti Attorneys. 
Ofh id P. O. address: 167 Broadway, New Yodk city. 

13 pein ‘| No. 9449. U.S. circuit court, southern dis- 

trict of New York. Louis A. Salomon and ano’r, plaintiffs, 


ee 


° ne ae ee Foe 


a 


4. 


- nee Lan YT} 


TOUIS A. SALOMON ET AL. 


vs. William H. Robertson, collector of the port of New York,defend- 
ant. Complaint and bill of particulars. ‘Tremain & Tyler, plain- 
tiffs’ attorneys, No. 167 Broadway, New York. 


Due and timely service of a copy of the within complaint and 
bill of particulars Is hereby admitted, 
Dated New York, Dec. 24, 1885. 
(S’o’d) ELIHU ROOT, 


U. S. Attorne Y and Altorne 7] for Di fe ndant. 


14 Circuit Court of the United Statate for the Southern District 
of New York. 


Louis A. SALoMoN and CHARLES SALOMON, PI’ffs, 
versus - No. 9449. 


WILLIAM H. Roperrtsoy, Collector, ete. 


The defendant answers to the complaint as follows: 

I. He denies that the true duty or that the true and lawful rate 
of duty on the coods referred to in the complaint was as stated in 
the complaint; and he denies that the plaintiffs were compelled to 
pay or did pay defendant, as collector or otherwise, the sum stated 
In the complaint or any sum in excess of the amount required by 
law as duties upon the said goods, or that any sum of money unau- 
thorized by law was exacted as duties on said goods or otherwise. 

Il. He denies that the plaintiffs filed with defendant any protest 
or protests In writing in which the grounds of objections to the ex- 
action of duties Ol) sald coods were distinctly and Sy cifically stated. 

I1Il. He denies that the sum stated in the complaint or any sum 
is now due and owing the plaintiffs. 

IV. He denies that he has any knowledge or information sufficient 
to form a belief as to whether the goods alleged in the complaint to 
have been imported at the times therein mentioned were in fact such 

coods as are deseribed in the said complaint. 
15 IX. And, further answering, defendant alleges that all 

moneys received by him from the plaintiffsin respect of the 
Importations in the complaint alleged to have been made were de- 
manded of plaintiffs and were by plaintiffs voluntarily paid to him 
in his capacity as collector of customs, as and for duties due the 
United States on imported merchandise, and were forthwith, before 
the commencement of this action and before the. receipt by defend- 
ant of any protest or objection on the part of the plaintiffs, paid over 
by the defendant, in his official capacity aforesaid, LO the United 
States and placed beyond his control. 

X. And, further answering, defendant alleges 
ceived by him from the plaintiffs in respect of 
the complaint alleged to have been made were sums due from plain- 
tiffs to the United States as duties according to the rate of duty im- 
posed by law upon articles of merchandise imported by plaintiffs 
and assessed with duty, and no other sums than duties regularly 
assessed and ascertained and liquidated according to law upon the 


7 

that all moneys re- 
| ° ° 
bhne Importations In 


8 WILLIAM H. ROBERTSON, COLLECTOR, &C., VS. 


plaintiffs’ entry thereof were collected or received by defendant from 
the plaintiffs. 
Wherefore defendant demands Judgment that the complaint be 
dismissed with costs. 
ELIHU ROOT, 
United States Attorney, Attorney for the Defencant. 


[ Endorsed:] U.S. circuit court, southern district of New York. 
Louis A. Salomon «& als. vs. W. H. Robertson, collector, ete. Answer. 
Elihu Root, United States attorney, attorney for defendant. (ile- 
mark :) U.S. eireuit court. Filed Mar. 21, 1885. Timothy Griffith, 


clerk. 
16 [’nited States Circuit Court. Southern District of New York. 


Louis A. SALOMON e¢ al. 
N.S8., 9449. 


against 
WittrAM HI. Roperrtson. } 


The collector of the port having adjusted the amount due to t 
plaintiffs, under the verdict heretofore rendered for plaintiffs in this 
cause, at the principal sum of four hundred and fifty-five and {4° 
dollars ($455.40), and the interest thereon to January 2oth, 1886, the 
date of said verdict, at the further sum of fiftv-three and 55% ($53.69) 
dollars: 

Now, in accordance with the stipulation made upon said trial by 
the attorneys for the respective parties, it is hereby stipulated that 
the sald verdiet for plaintiffs be. and is hereby, fixed and adjusted 
at the sum of five hundred and nine and 735 ($009.09), for which 
sum the clerk will enter the said verdict accordingly. 

(S’e'd) STEPHEN A. WALKER, 
U.S. Attorne y, for Deft. 
L7 (S’o’d) TREMAIN & TYLER, 


Attorne Ys for Plaintiffs. 


Re: At a stated term of the United States cireuit court for the 
southern district of New York, held at the court-rooms, New 
York city: 
Present: Hon. Nathaniel Shipman, U.S. district judge, sitting as 
circuit Judge. 
Louis A. SALOMON and CHARLES SALOMON 
against 
WitttAM H. Roperrson. 


The issues joined in this cause did come on for trial at the October 
term, 1885, of this court, to wit, on the 21st, 22d, and 25th days of 
January, 1856, of said term, before the Hon. N. Shipman, U. S. dis- 
trict Judge, sitting as circuit judge, and a jury who were duly em- 
pannelled and sworn to try the said issues, and the said parties 
being represented by their respective counsel and producing their 


LOUIS A. SALOMON ET AL. 9 


witnesses and arguments, as more fully ap pears by the bill 
19 of exceptions filed, and the said issues being submitted to 
the jury after a stipulation of counsel in open court that the 
verdict be rendered generally for plaintiffs or for defendant, as may 
be, and that if for plaintiffs the amount thereof shall be adjusted by 
the collector of the port under the direction of the court, and the 
sald jury having thereupon, after due deliberation, returned into 
court and rendered a verdict for the plaintiffs, and, as appears by 
the stipulation of the respective attorneys, dated September 3rd, 1886, 
the amount of said verdiet having thereat 
sum of five hundred and nine dollars — ($509.09), for which sum the 
said verdict for nlaintiff Is now accordingly hereby entered of the 
date of January 25th, 1SS6: 
Now, on motion of Tr main & Tyler, plaintiffs’ at | 
adjudged that ae Lol s A. Salomon and Charles Salomon, 
do recover of the defen “William Il. Robertson, the sum of five 


er been adjusted at the 


> oan 


hundred and nine Tr dollars aforesaid, together with the sum of 
twenty-one and 7° dollars ($21.20), interest on said verdict 
20) from the date thereof, namely, from January 25th. 1SS6,. to 
the date of this judgment, and the further sum of sixt 7 -LWO 


‘ , 3 5 ] 1}, oy 6 445. 4 ' + +>) + +7 . ; ‘6? . } oO . : 
and wine qdoliars ~ Fabs tes Fe Lie praln et CUStLS ra LaiXead, amo tiny 


} 2 } . " ; —T ; se ly i ‘ ] 1} ? Os ] 

aitogethel to the aggregate Ol five hundred and ninetv-two and 00 
’ > Oe) < ) . . =o + | ear ’ ’ ' . | .? } > L } 

dollars ($592.64). lor Which sum this higment is hereby docketed. 


i] ; : + | j 7 ‘ ’ i : 1 ’ 
il SIX) i ‘> | ‘ Ci. LSOo 


Judgment signed Li (>| 


(Signed) MIMOTILY GRIFFITH. Clerk. 


(Endorsed :) U. S. cireuit court, southern distriet of New York. 
Louis A. Salomon and Charles Salomon against William H. Rob 
son. Judgment roll. Tremain & Tyler, plaintiff’s attorneys, 167 
Broadway, New York. U.S. circuit court. Filed Sept. 6, 1886. 
Timothy Griffith, clerk. 


7) . . . 
yA sill 0} | Daw eplions 
Y M 2 | ‘ : ; Tah + . ‘+ ~ .  . ’ .% | E ues + y 7 - y 2. 
[ hited states Cireult ( ourt, sou he rn WVistriet ol Ne 4 York. 
Louris A. SALOMON and CHARLES SALOMON | 


US — 
, - oa : N.S., 9449. 
WittiaAM H. Ropertson, Collector of the Port of New | 


And afterwards, to wit. on the 21st dav of January, 1886, this case 
came on to bi mene before the Honorable Nathaniel Shipman, dis- 
trict judge of the United States for the district of Connecticut, duly 
assigned to hold this court, and a jury duly empanelled and sworn 


+) »7 hur +] = ’ 11) Alp i] ! as > Tp ry) ¢ ir 
Phe }) ri apy BEUCLUS« ’ Lilcil CUPL IIOCs. Whi. enry se iremain, 
A . 
™ fe |] P : iT & diate 
fol thie plaints Bene. \ ] I ry ( hc [ + tS Li > ii rict 


attorney, ior 
e ? . n j : ? . } 
before the rendering of the verdict therein the counse 
. 1” j } 1] : : foir : i} , 
fendant did take and allege certain exceptions to certain rujings ol 


2—iol 


‘ _ ct is — . + by —cr.¥7 . " ; . . , . 
the defendant. and during the course of the trial and 
, 
i 


i ° *- ] 
ior the de- 
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court, which said exeeptions were by the court duly 


the \ 
je) } a } 1) »* 1?) ft - enecifie: 1] . set f th) 
hes ha a yer il) eo PCrelNnaltel Peciicairiy run 
‘To s iin the issues upon his part the plaintifl introduced 
| | } r ; } . z 4 } ' ‘ "ur « 
evidence tending to show that 1m Dec loer, LSSo, and Janua ry and 


ey 0 
March. 1S84. bv the steamers Golden Tlorn. Plutonia, and Guilford, 
ne was charged a 


he Im ported certain merchandis Upotl Whi Th) 
the de ciadladak then 


levécy « 
(LUCY) at 


the rate of 2O per cent ad Valor m by 
the collector of customs at the port of New York. and wry the same 


under protest. 
‘a rot T 1? ic ria] A Te" flar , vid rice I 4 tI ; 
ie protests, Upon sald triai, were otrered n evidence \ ¢ 
plaintifl and were as fol 
a 

! os — a { } f 
ana Jak, baiosaahaete'en of and demal 


Ricca ° Ba ; 
id for duties on the importations of 


} } . 
mere hal Kise therelh mMentiones 


low cans, per str. Golden Tlorn; date of entry, March 21, 1854 
entry No. 57951, claiming that said merchandise is not dutlable as 
charged by you at the rates of twenty (20) per cent. ad valorem or 
at ten (10) per cent. ad valoren We claim that said merehandis« 

showid be admitted free of dutv, and if not free should 
Va not be charged with duty at a rate greater than ten (10) pet 


. " } ) a Bie Ls eae 
sold ile@nl exactions only for thre purpost Ol obtalning or retalning 
. | ’ ? . ' } Y 
POssesslon Ol ur gooUds, and We CialmM a Pr Lidl ALCCOPULNGIY Y yu 
} ly oc4 . ] ] 1] 
eLi'e nerebDy noted that this protest Is Intended to Lp pry LO all 
A 
\ 
future similar importations ind ti ib th Wduplileate protest whieh Is 
i i 
, ° , » 7 
herewith submitted for transmission by you to the Secretary of thi 
lreasuryv IS oul Lp pe ii tO li from vour deeision against this pl )- 
‘ , ] tT? , , 1] '% } > 1 , oats 
LCS and aiso from your exuction on all sueh entries In future as 
1] " 1] = 
fully as lf formally mad On each entry thereof, and this protest 1s 
1 ' 7 ] 1] : } 
eXpressiy herevdy nwa LO apply tO ali SlIMilar future exactions [fn 
; i * 
+ | t | . oH) 1] (yf a ey | ae ) le \ 4 'y ’ ] I ont ; ? 
Loe ¢ bli bel Vou Pbehil TO’ Vet LAV ¢ Prbclaie OU! mal (ecilslon On 
any of our said entries or respecting said exactions, vou are hereby 


notified to read 1 in your office, upon rendering final 
heathen of which vou are hereby requested to notify us. 

24 Respecttully, L.A. SALOMON & B gf HE RS 
By TREMAIN & TYLER, Att’ys. 


Dated New York, Mav 9, 1SS84. 


(Lhe other protests are in the same form.) 


The det ite nda ni duly objected tO the —— of the prote Sts in 
} } . 
on the ground that the same w Te inv lid and insufh- 


‘ 
i 
plantifis’ objection, as required by section 2931 of the Revised 


atutes of the United States. 
Whereupon the court overruled the defendant’s objection and ad- 
mitted said protests in evidence; to which ruling defendant duly 


a 4 


excepted, and which exception was allowed by the court. 


; . cr\4 4 aAMraY ‘ . . > a Vata : vn" 4, 7 
We hereby protest against your ascertainment, collection, 


° . } 4 , ) y 
VY and speci call lV the 2PrTOUNAS O 
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The plaintiff, Charles Salomon, being examined in his own behalf, 
gave evidence tending to show that the articles imported were t 
seeds of the field bean which be ha req ur ntly seen cultivated in 
the northern part of Germany, Mecklenbut issia, and being 


cross-examined DV defendants counsel that @ Was an Importer Ol 


a) 
~ 
aa 
. 


-_ 
— 
a 

. 
a 


1} 1¢y OY ] 7 lag ‘} va ‘ tats ] qQrt) anne . I + 
Garugs and chemilcais, and he ldentined articies exhilolted to 
> = ] : } . } ‘ , } } , 
25 him by defendant’s counsel as seeds of the field bean: had 
’ . ] 2 j ] . . ’ 4 | *. , if ] > : . cae 

hever Known them bv any other name [ ndael plaintills 


_ 
— 
~— 
—— 
- 

~~ 
—~ 
— 


objection he was then asked as to the sample marked Defe 
Exhibit No. ] the following q7ue stions 

(). What are those articles used for? 

A. IL really cannot say; of these I have not seen any cooked. |] 
: : . 


as 3 5 t ‘ ’ ‘ , 4% , | . 4% * . . eS &, = cebad | r . ve 
eould hou Say that they are used for that: weonly brought In two o1 
thr 7 | ‘ ; ry ¢ = ’ cay | t +}, ’ ih } } i r’ | bye ae t y) 
Mee 1Ots, ANd Goh btv KNOW What thnev are USed IOP, mave eaten 
’ . ° ' . —— | ' f — 4] 
baked beans in a restaurant: | could not say that they are these 
. > } 1 } Daal BPs -« ‘ '’ . |] 
beans : Boston baked beuns are unlversails used as tood : | should 
Cn V that thi len} | f } | bi) } i } ] ‘ ) t | } +7) 
wal \ Lila Lillis Ni ( (Ji AIC aiis \\ Re Ord] Aci i j y oC tf as QOOd A1is is ciil 
nee toy | 1) rraty } aft } : . , a L-» init } f } ») ; } t ’ 4 
ACCIGeNtLAL Hy Pol allon OF DEANS; MV KNOW ieadge OF DEANS IS NOL Very 
} aE : ] | . 
oreat; these are the only importations we ever made; I have sam 
: ] , e ] — } >] 7 hs As? i" ey 1 ) . & 
ples and produce them (marked Plaintiffs’ Exhibits 1, 2,and3); we 
i 


old those beans after we imported them to dealers 

(). What for? 

A. That is something I can’t tell; we sold them under the name 
of beans. 


~ : r } } . ' me. ’ { , " ‘ 
26 The plaintiff also produced the evidence of Walter Carr. of 
| 3 . Y : 
the firm of Walter Carr & Company, of the city of New York, 
= } 4 ’ a } 
whose testimony tended to show on his examination-in-ehief that he 
} , fi. ti ' | 
had been a produe ( P@mISsloO!} mercet it tor 1 irtv-five vears alle 
} i | | : | | 5 | | | t 
had been all his re Tal) ir with seeds of various kinds that are 
] ] ; iy 7 ¢ | . 
qgdeait 1 as comme! ii COMIMOdItIes 1N this « Vahd eiewnere, sucn 
} ] } } : } } 
as flaxseed. Hemp seeqd Pape SCC md en iS, eciover seed, Mustara 
} ~ } ) + " 1] 
4 ‘ , ‘ ¢ | 4 , 
Seed, anise Seed, ¢ rmander seed Oe Geeneeeen seed, ANd SbtItl i YTea 
, } , , , 
+ | . a ry » + ~ . 
manv more that he could not bring to mind at the moment that are 
, } + } : | ; 
used for various purposes ; that vegetables are commercial commod1- 
i 
{ es under the: eneral designation of vegetables Some of the veveta- 
’ , . 
DieS that are merenantable ComModItles are potato S O1VIONS. ¢ ibvbaLve, 
i 
ade ' ] ] ‘ =: es = . 
ecaullfiower, beets, carrots, and other sinitiar things. elnes® SnNown 
ae Naintiffe’ Exhibit N :. kh - a wila r that t} 
Sal pie, PaliqTitiiis JNATITOIL INO t f1@ SALA Ne SiOUICd SAa@V tila LIIOSE 
. : | ' . L, | lay | y wat to by! th); 
are green beans, vegetable products, and used as veo Lables: that he 
c : 
should not COnSIde!l hie pialntilis Sali pies N ss. 1, 4, aNd oO) prose weed 
— oe ane ee, ae ee ne a af the wlamet fe | 
In court to be vegetables: that they are the seed OT tt pian irom 
} ce. 
Live field bean 
- , : , F 
® ' ; , . t " 1 ? ’ 
y af () What is the commercial or merchantable distinction, 1 
‘ , het 4 . t | ‘ , '» lity : ry) fr) reral] el Shar Zz Vere 
any, eLWwWeel | hf COMIIIGGILICS COTTE! Lech li \ LASS11I (ias \ - 
, +) 
‘ eS and Seeds: 
ables and seed 


Answer. Vegetables are the edible roots and tops of plants as dis- 
tinguished from dried matured seed 
Being cross-examined bv defendants counsel he answered that 
the samples produced are known in trade and commerce as whl 


12 WILLIAM H. 
beans. He wouldn’t eal 
understood. 
Q. Any more than 4 
A. | 
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ite seeds. because that is already 


a 


It is a seed, nevertheless 

Q. Isn’t corn seed the seed of the corn plant just as much as this 
seed is thie seed of the bean plant ? 

A. Undoubted] 

@. And wheat and rye? 

A NO at ubt of} hat iy veneral designation of this sample 
when they are bought and sold is, for convenienee sake, beans—the 
same as we say corn or} without adding the term seed. That wit- 
ness has raised beans, in a garden and out of it, in New York State. 
Pome beans are CrTOWTH If the warden, but thev are not usually of 

the | crown out earden 
he By ene st) V1] NO lL he said: i see the immatured 

seed het isa evreen bean.” It is not in the same state 
as it is When it is dried: both are used for eating, but they makea 
different dish altogether 

P@lirect examination 


; 
plaintifis’ samples of the g 
. »_ ; , as 
a Veveuavtit ilidd | 1s Y 
m ’ ] | m 
11) questt 1} } , = oO ) 
} 
String beans Bene } t 


clover. timothy. fax 
or popular Lerm 


Rh itie 


. 
something to ve } nted 
-_ 
} " 1? | 
(). Wohi ‘ ) i 
r 2 ». oot] ’ } 
2) r \ 
29 A. Yes, s \\ ) 
+ +> , ] , 
‘ , 
UWhiers 
J + 
QM When \ 1 f A 
>?) + | > yf é t ¢ ’ 
$171 \ ) i] i <ti { ‘ i | i 
_ 4: ] 
. . ; j j * 
men article ~ Hy | 
’ 1} 
i | i 
\. Well. i i il 1) 1) ‘= We. 
] } : 
consee, L-should know it. To 
; . }] , yy ? ' | ] 
ho Ustueaii\ eh t ‘ ’ eo i 
() Poes not eV i s 


5s oO beans besides those indicated bv 
een beans. ‘The string beans are 


are used as 
) The beans 


ple =) are the product of the field bean. 
~ rs (j an reli fr rr) these. although the 
rar ly 1) fie lds. The term seed 


has ho 
We Say 


general term. 
It is a general 


1}: Fatale 
L adding the Word seed. 


— a . . ] : 4 '. a ] * 
11) é rade it does not arways refel to 
| , 
ne oy Wa 
} 
Lay seed and Ciover Set J do Ss not that 
: > } 7] , ) : 
sown or planted im the gro Ind 
we refer to timothy seed. elover seed, J 
s | 
1 for other purposes. 
I i 
} } — , 
rds (| to eorn. or why At. OF Frve,. OF 
1 ci t vou refer to the use to which 
+ ] 
ui to be planted or sown ? 
; F } 
he wants it for seed to plant, then, of 


ilkine of eorn or rve or wheat we do 


vhen us ‘ef e use to which 


Cd 


° im 
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Redirect : 

Some seeds are used for manufacturing purposes. Flaxseed, hemp 
seed, mustard seed, rape seed, and cotton seed are used for different 
purposes. 

He does not know what apple seeds are used for; quince seedsare 
used for preparing bandoline. 

The plaintiff also produced upon said trial as a witness 
oO) John P. Deininger, whose testimony tended to show that he 
was In the produce commission business; that he dealt in 
everything that grows in the grou wilt ‘verything that comes from 
the country; In vegetables at wholesale; fruit and vegetables, ac- 
cording to how they are shipp ; to ‘hin sometimes in I: 
tities and sometimes smaller—about twenty years; they are ship ped 
to him mostly from the South and mostly from Jersey; vegetables 
from the South are mostly small fruit from Jersey. 
Tell the jury what vegetables are. 
A. Potato isa vegetable, beet Is a vegetable, turnip isa vegetable, 


} 


a vegetable, and there are some of those kinds 


irge quan- 


and some eall tomatoes 
called soup vegetables, but there are many kindsof vegetables. He 
would call the plaintiffs samples ripe white beans. 

(). What is the difference between beans and vegetables 

A. I have never known that a bean was a vegetable, not even the 

pod, not to my knowledge; I never sold them as such, and 
O] never thought they were. In the price currents in the trade 

for vegetables a and peas are designated by themselves 
and not under any other heading, not in the vegetable list. 

On cross-exam ination by defendant’s counsel he said: I have no 
ther name for them than beans and peas. 

(). What are they used for? 

A. Sometimes for pork and beans and sometimes to feed pigs with. 
They are used largely as an article of food for mah and beast. We 
often find them in restaurants. I sell vegetables to make soup of. 
There is an article of food ealled bean Soup). These beans are used 
for akin bean soup. The green beans—I have seen them in the 
summer come green, but there are no beans in them; but, in my 
mind, that does not make a vegetable because they are classified 
that Way. They ale beans, of course; we eall them beans, but [ do 
not call them beans; still they are sold for beans. There are no 
beans in them. The plaintiffs’ samples we sell as beans and they 
belong among the serials. 


os 


Redirect examination : 

o2 Lentils are used to eat. Very few are grown in this coun- 

try, but in Germany. ‘They are a small seed used for eating 
after being cooked. I have never seen them in this country. Thev 
have been imported to sell here—used as beans and peas are, of 
When ripe they are used for the same purpose, excepting 
cattle feed, because they are not planted in 
When they are dried and the seed of the 


Course. 
they are not used for 
such large quantities. 
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lentil is bought and sold they are not vegetables. Under the head 
of vegetables beans and peas are also sometimes mentioned in sum- 
mer season: not ripe beans, green beans—green beans, of course, in 
the pod. They have got to have some heading; it grows in the 
country, and they put it under the head of vegetables. The plain- 
tiffs’ samples here are dried beans and under the head of beans. 


Recross-examination by defendant’s counsel : 


(). Will you look at that bill of fare. Under the head of 
30 beans do you see any baked beans there under the head of 


A. Yes: I see baked beans 
a to. Excluded. Exception by defendant. 
So that beans are sometimes classed as vegetables at this time of 
Pin vear? 
Objected to. Excluded. I:xception by defendant. 
The Wrrness: Yes, sir; baked beans are made into soup; then 
they are called such when you call baked beans soup. 


Redirect : 
They are not called vegetables f r the purposes of commerce ? 
Ans. Of course not. Baked beans are never called vegetables. 
Plaintiff also produced as a witness Dr. Martin E. Wallstein, whose 
nswer to question calling for what 


A 


testimony tended LQ show. Ith al 
scientific experience he had > qualify him to = respecting bo- 
tantical products ana their dist tinetions sc lent fie: lly om | have been a 
student It) the Columbia Schoo] of Mines: “ana ora 

idelberg,and studied at the Munich Unive rsity and 


A 
Ve pire actice as 


? } 
luated at the 
University of EH: 
> ° 5 ° a | . — <> . . 
Berlin University, and since 1876 have been in act! 
ch) analyvtieal elie mist. and have had experience both in bol any 
veneral merehandise. 
yey] : } ° ‘ i cai ~ . a” 
_-. \\ Lit you Piecase state to the jury what. if anything. 1S 
the distinction between vegetables and their seeds”? 


To this question the defendant’s counsel objected, as it referred to 
the scientific distinetion : whieh objection the court overruled, and 
| 


the defendant’s counsel duly excepted. 


Answer. Vegetables are plants, edible plants, containing from 


elehty to ninety per cent. of water, more or less, with albumenoids 
of various kinds, starchy products and some salts. Seeds are the 
products of plants containing principally or peen' de matters, albu- 
menoids, and from nine to thirteen per cent. of wate Tha is the 
scientific difference. ‘There is authority for that prog osition in the 


} 


literature of botanists. I have here Musprat’s Technical Chemistry ; 
the edible nourishments written by Stormain. He is recognized in 
lJurope as one of the authorities on articles of nutriti 
articles of nutrition he classifies the edible vegetables or edib 
plants into three distinet groups. 
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oO The first group he calls seeds and kernels, among which 

are enumerated peas of the various kinds and beans. The 
average composition of this is the minimum of water, being 7.52; 
the maximum, 12.80; the amount of albuminoids—the most impor- 
tant part for the nutrition—is, minimum, 20.88; maximum, 26.05. 
The fatty constituents are, the minimum, 1.85, and the maximum, 
2.46. The attractive matters free of nitrogen, such as starch, sugars, 
mineral salts, and others, contain the minimum 55.35 and the max- 
imum 07.46. The fibres contain a minimum of 3.11 and the maxi- 
mum 3.71. The ash ranges approximately at 2} per cent. That is 
the first group under which beans is classified. 

The next group are the tubers, such as onions, potatoes, beets, and 
soon. ‘There the great difference is that Instead of having up to 
thirteen per cent.of water, maximuin, they contain as high as ninety- 
j1hree and some odd per cent. of water. They contain the albu- 
minoids and starch, the only true nourishing parts of the seeds. 

They contain—the highest is three per cent.; they range as 
ob low, however, as below one per cent. ‘The sugars and other ex- 

tractive matters range from three per cent. up to twenty per 
cent. 

The third class are what are termed in every book on the subject 
as vegetables—the so-called vegetables—such as asparagus, caull- 
flower, and all kinds of cabbage, carribi, and so on. Now, here the 
percentage of water ranges from a minimum of about 86.06 to a 
maximum of 94 per cent. The amounts of fats there in no in- 
stance, with the exception of just the leaves of the beans, run above 
one-half of one per cent. The starch and other matters run up to 
ten per cent. Thatis by Stormman in Muspratt’s Chemistry. There 
are other books here, but he shows the classification purely and 
simple, all in conformity with that classification. 

[t is correct to sum up by saying that the mature seed is dried 
and is a ditferent product from the vegetable—the plant itself—and 
different states of maturity and different parts of it. 

On cross-examination the witness testified : The title of the 

Od work is Muspratt’s Technical Chemistry, written in German, 
of which thereisan English edition. ‘These plants belong to the 
leguminosie, classified as such. Leguine and leguminosie are tWo 


a) 


ditferent things entirely. If you wish to have the scientific or gen- 
eral definition [ can give it. The meaning of the word legume is 
a substance containing nitrogen—a nitrogeneous matter. ‘Lhe word 
legume is French and means vegetable—pure and simple—but that 
is not the scientific meaning. 

Q. Is there any elassification except in German works’? 

A. It is classified under the head ot lerunimosie : that Is hot 
French: it is Latin, and it is under that head—legume; that the 
Freneh classified the three different heads that I have specified. I 
cannot tell what order beans belong to in the Linnean system; they 
belong to the same system as of all modern botanists. I cannot tell 
what kind of flowers they bear: I never saw the plant Freel. I 
have only seen the product. I can give you the exact description 
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of them here—that is, what they are termed in all scientific works— 
or white beans. 


Ste) (). Ilas that sample been kiln-dried Or simply dried (refer- 
ring to plaintiffs’ sample) ? 


A. I have never prepared any, but, as far as [I know, it is dried. 
| ied wouid if propagate ? 
A. Not if the kiln-drying VOCS above a certain degree of heat, SO 
as to destroy the germ. ‘These are not so highly dried. [I should 
think those could be used : do not know. That has not been kiln- 


dried—simply dried, 


(). Is the botanical difference between vegetables and seeds simply 
in the amount of water that they contain ? 
A. No, sir; I never said that. 

(). I judged so from the testimony ; am 
A. No: think you are incorrect. 


ee ee 
a 


hey contain albuminoids 


‘ 

Q. What other difference is there except in the quantity of water ? 

A. My definition was in giving It as an article of nourishment— 

not hypothetical at all. My experience with these products foes SO 

far as they pertain to the nourishment of the people—the analysis 

of the products—and in that nature I claim to be an expert. 
} 


> . , “Y — : 7. 
Ist: nVexnerlebece 


5 [am not an expert botanist: Lama chen 


Is siinply asan article of food edible beans. Ihave 
_ . : . , , ' ‘ ak } } : _ 7 
analyzed, but | don’t think I have analyzed those: have analvzed 


| a ae - 1] } = : . 

those mostiv for thelr olis ana aipbumMells aha stareh. [ Cannot re- 
ee |] t | ‘ | . ? yv)« ir |: ) 4] ’ >.) } . — any | ir > . 
Call that have analyzed any of the Deans, DUEL MV KNOWLeage comes 


] Dh an ] ; Ry) pe . y } — 7 ea ne 
solely from the authorities given on their products from the seed. I 


cannot recall reading the analysis made by Einhoff. I suppose that 

-= ; , . } , , sil , 
he made some analysis lf they were shown to me I could say 
whether they were approximately correct (paper shown). I suppose 


' ikitis. I would 
take it to be so from my knowledgeas a chemist. There is one item 
there I do not quite understand, but | suppose it 1s correct; that 
Item Is vegetable animal matter; then it has albumens right behind 
it. I should place the two together as nitrogeneous matters. This 
— 
i 


than those | made. If ] 
, ° ] 


° ° . . } ~s 7 . 
it is correct. [would not state positively, but [thi 


IS not #2 more particular ahnaiVsis 1 detal 


eee ee = ea 
Wanted alibumens of certall 


i 
40) but 1t is never regarded. I don’t understand what he means 
by tha sentence, ~ In Dot. ripe beans. Are obtained t hye tol- 
lowing substance: Volatile matters, 600.” JT understand “skins, 386 
[ don't say that the following is a substantially correct analvsis: 


— 
ee 
— 
ENs 
oe 
—— 
Pe 
~~ 
——] 
—w 
~ 
+ 
. 
~ 
—" 
ee 
Cel 
a 


7) \ 2s? + > - " + . ¢ . a . ? » ¥? 
Starehyv, fibrous matter.G10: stareh. 


— 
© 


J. ? » »% | a i . ] ] oS hae , 1? . , . 
albums I, Oli eXLTTACLION SOoLUuUbDIe 1Nn : lcohol. 136: OW \ matte 
7 : oo af be ar | Bi fl he a | . > , 2 eee 19 ; = 
re earthy ponosphates, o45 35 1Oss, BSLS MaAKTLY Ost. think 


that is the analysis.” I can’t say how close it is at all. Ihave my 
authorities here. Iwill try to convert those figures into percentages. 


4 
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Volatile matter, 600: that I don’t understand. Skins. 386: that 


} ; ] | _ j - , ! pe . im os cnr cat? | } 
qaoes not COrrespond. | nave ere 9.4] 1) l Celt Lhiatl would be 


—! 
7 


’ 
} ond — i . yy { 
- ‘)y . ) 
about loO to 175 parts in 3540 
. . > " . ‘ . . 
P va’ , > h\ , . 7 — ; + i : > t+ . ; ; " a | 
starehy, fibrous matter, GIO: there is another definition that | 
. ld pee . eek : wg ; : , { +4 ; 
would like to have explained no swdreny, MOrOUS DAtter: that Is 
‘ ; +} ’ : " ' . , ,} ] V ? ; andl +" ,* ) } , 
not a scientihie ex Press! mand no Lth ALALYN Cal CAPTesslOl [ (LOTL { 
. } > . = . 
dou bt tl bal Min naul Was a Sclenlloe man 
t “sl 4 -} | ‘ j " t " , t ? 5 ] } 
Stareh, l5l2; that does not correspond hat would be in 
7 ‘ ) F } rl } , wae 6) ? } ez } 
4] Stor s parts ; that would heure about 09.00, Which would be 
‘ . _ wg ler 14 
approximately 1900 
V «cy | é >) oy | »ea TT }* ey; + | | + | ' ' yr ! ] "4 '% ] . 
Ce! O-dadslllhlal Lh cil «| ¥ rid, Gere Aw a Ae i ~ i (JOT) | iti i@cy- 
] ] | ] } 
stand, unless he WeANS ALDUTID is il Utniess 
‘ 1] '% — * ; } . ; | " . , , } ] 
he means abwumMmenolds—wiihieh fi bikie? i } j i< mor Lilaib head, 
> -_— OT, } } -_ ” yo Oy 
Albumen, ol: that doesnt correspond | have 25.52 per ecent.. 
| Sai . — } } «| ryt NOM) * saadl : ro 17) i 
Which Would we AVOU| ) preadd ts Lid + i! 
4X LFACLIONS SOIUDIEG Th Alcohol, Lob bit Trhicril We COTPrect, 
] yy nie » i ; ? ; . ' + } ‘ ] 
Got} ral rstand aere rel ra | <A ss . ¥ : Ms ‘4 ‘ Lil 4 4 iif id 
C7un 1) \ ifTer yi ane } yr | i ! | | i ri} ? \ 
4 Ith) serena L, ié i | i i i ve ii i LU St i ritidy\ 
‘ + a é , os : cy ¢ ‘7 } 
Matter 1s a very great question 
Ke +] , } my ¢ o- + } + ¥ , ' . / ; ] 
Aartny PHOSpPiates, Ji - . vil At A. 4 TL} heh 4 ; AGienmr- SEL = i it AaAShes 
* i s 
here are verv much greate? 
aug & ' IY cm eee bo F | 
Loss. 13% . VOU Cal) | DOsslv Y Sav Wilh re ~ j ‘ bidhn t Aeet >t 
- 7 | ‘ 


such an analysis for my own, and [ would not give it a: my own. 

| never made cl po rsonal an ULVSIS i Libis KINGd OF Dean befol © [ 
aini, thie Mn, Ul) tbl LO State Irom my OWN Vi lo thie exact 
propor lions 1n these articles ik authorities tor that | 

; , : — D Gates ae Ty 


Mave NO experleli rails] 1) Ns if Ppomhived any i 


.} ii ii ih A GA # f 


| 
{ 
4 
| I 1] . tal] nd owl Ty ‘ 
tween What i call a vegetable and wha Cail a Seed na Comes 


- . DR \ ‘ ; + . ; ; ‘ . 
by reason of Lhe seed by ne ari ; £0) SOLLIC Ca l Lil Wailer e@Vaivpo- 
e i 
rates. 
x 7°: 
Redi ect 
rr. . ; ) ’ } } 
r 6) } ; ¢ 4 t ’ ; 7 ’ ’ -_ ) ’ ‘Tr ? ¥ P >, >) ? 
The Ones | CXaAMMNeda are hot K1i] "ta oF ae ii’ ¢& Ji) Uy ine ChCTICIIUS 
1] > - 4 | a. . 
are still there. Besides being a chemist I havea general knowledge 
“y +, — > 4 - , 4 i a 4 . ‘ . — ; ; _ <7 
of botany: necessarily so. The authorities correspond, suv far as my 
. ; ‘ " 7 7 
r < , - = ; > + . ‘ t } . t 4 ‘ . | 
examination DasS eXtended, WIth the tes 1O}) L have iVeT) 
— , : — ’ — ; : : . 
. t . ' ° ‘ - , i | . . ; ; i | . . ‘ ; ‘ . ] 
he testimony Ui Alfred Roelker, on b bial] Z iJ |) ii i Chnlded 
j Se ? T } fs» ’ , , l, ’ he ‘ |) : ' } 77 
to show that witness’ firm of Windmuller & Roelker have imported 
- \7 
' " 7 i + ww ; 4 ‘ ' j ‘ 
these ATLICIeS iPOUr) Val ac breil ~ } , ‘ ‘ . vi ‘ :* 


ed } . ‘ j . 
i Lia s{ beans \\ si il cll (ij cii j ‘ ’ mel ! i 4 i Ltt) 
‘> } } j P 
45 beans, pea beans, and marrow s, Whi constitute thi 
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‘ + : 
ar 4 Lael | | 
come here by thousandsol bags rads [)- ldis pala 
. 7. . \ ; : ; | 
to bring it here within two years NOW Is red 
‘ hoa lot {y* .? ] ‘ | ro t »> ff 
that the puatnt Lis SamMpies are Seeas O cL } VV ‘> ti | ae 
A 
| ? , ” , 
‘ ) ‘ f . | ‘ *? one +4 ‘ ‘a . 17 I 
and iitel bi MOTI e a pod forms All i chit I i ~ iiil bit \ bial lread 
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° . . | 7 ’  — , ] ‘ 1 . -| [ 
it is dried and then separated from the pod and brought to the 
A 
. ' ' ; ; } ios Ses ial ’ —— : . 
market and put into bags and sent to the shipping ports for export, 
. } } } | ] } } . ‘ L- f } I “VS é it] ; 
lt IS thrashed, vathered, and brought tO Market 1n large quantitles, 


; -_ Ie 
f1ohh the Worid over, an article OL COomMm- 


. . 


merce used by armies and by navies to a great extent. 
his witness testified: ‘There is a dif- 


And on cross-exam} 
ference between the bean that is grown to be used green and_ the 
bean that is grown to be used dried, and there are a great many 
different kinds of beans; for instance, they have a more fleshy bulb 

than the bean of which this is a sample. This species of 
44 bean is not, to my knowledge, grown in this county In 


gardens. The beans that are grown In gardens are such as 
are used green in the markets. These beans are not used that 


way. 
(). Do you know whether they are grown in this country in 
gardens or not 
A. I don’t know whetlhi 


r somebody does grow them in that way, 
but they were not intended to be grown in that form. 


Phe testimony of lo ratius NI. Scheiner, cl witness called Ol) be- 
half of the plaintiff, tended to show that he was born in Hungary 
and lived there fifty years and exported beans as an article of food 
from that country. Beans are produced abroad in Hungary in fields 
just like corn. They are vathered towethe r by the Villagers in the 
fall oft the vear The Village rs bring thir In to the hiarket and the 
merchants buy at the small farms, and they thus accumulate 1t In 
large quantities. IT haveexported lentilsand seen them grow. ‘They 


LTOW In open fTrelads, sane Wat aus veanNIS: }) aS aisaO. 


fhe testimony of John Wakeman, a witness produced On 


| ‘ i 
AD behalf of the plaintiff, tended to show that he was a produce 
merchant of the firm of Wakeman & Company, doing busi- 
ness for the past thirty years in the city of New York, dealing in 


} 
' 


{ 
beans Qnad SummMiar articies, Beans Is one of my speciaities. We 


} 


handle ad YOOU many They are the SE d ot the bean plant and have 


} . rer 
been an article of commerce for many vears The ground is pre- 
waared to cultivate them the same as for eorn. ‘Thev are raised in 


hills or drills and the field bean is grown on a bush about eighteen 


Inches or two feet Ingh. When full grown they produce a flower, 
and when they become matured they are sometimes pulled and 
| them in the fields for a 
certain time, and then they are taken toa barn and thrashed out 
and carried by the farmers to the market, and there put In barrels or 
bags and become an article of wholesale trade. Most of the beans 
that grow in our own State are picked by hand. Take Brockport, 
for instance, where they handle large portions of them; they have 


Sometimes Cut and tett for the sun to eure 


] — : : ; re ee ] es - ] : 
bare pore hdises Sp Claily adapted for that busimess, and a large part 


of the employees are girls, principally to pick the beans over. 
46 by picking them over I mean picking out the imperfect 

beans—whiat We eat] the dead ay adlis. The part of the bean 
that happens to touch the ground becomes discolored, and they are 
sorted out and are run down el vators, down shutes, into large vans, 
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and those vans are moving, and the beans are spread out and thinned 


} de a om ’ , " 4 : , } 
out and the Oris PICK them as thi V FO along. and they are dumped 
P . < ‘ . i 
off and from there go into barrels and are sent to market. This is 
: “4g 
about the wav thev are produced in this countrv when thev become 


7 


] ‘ 44 warts. ’ — » — " ] ] . . > 4 bh 2 
the articies of] wholesa e trade that | have qgescrived., hey are 


raised in large quantities in this State in large fields. I have seen 

as many as twenty acres with nothing but beans on them. There 

are other seeds that form a commodity in the produce business for 

consumption by side s the Si eds of the by ay plant. 1 as are the Same. 

They go through the sam: process and they are also a seed I sup- 
' 


j 
pose wheat IS a Sf ed and corn, oats, and barle Vy. 


a oe ' 
On cross-examlnation by defendants counsel! 
' va , . _ 
Ile don’t know this article by any other commercial classi- 
a > s r ’ -_ : "¥- . 
4 neation CXCePt DeCaANS, ONLY as a MAND Mcntions a special Va- 
riety, such as pea beans, marrow beans, kidney beans, China 
- } ’ . } ’ 
beans, nefugee beans, Mohawk beans. We sometimes sell them under 


the natwhe Of seeds. 
(. Under what circumstances ? 
A. When aman comes in and asks for some beans to plant I 


j 


on 


} } 5" 1 


would not like to Say that we make a distinction in the character of 
the article according to the use for whieh it is intended. 

() Are they re oarded COMTI relally as seeds when intended to be 
Ust d for reproductive puUrpost > and as produce {Ol rood whi Ih bbe y 
are intended to be used as food 


} .. , ] ‘ ll. — : oat rr . Pp 
A. | donot know that I really understaud vou In selling these 
voods it is difficult for us to tell the intention of the buve We 
} Be. . } ° ! 
deal in these gouds In large quantities, and they only get to the econ- 
s ‘ ° ‘ 


sumer aiter they leave wus. 
| - " ) 3 
C). Is there that ecommerell adesronation 


city. | wou 


Inake a specialty Of woods Of that @class 
‘ . ' ae ; tm ] ) 
(). Beans how closely resembling them 


A. White beans 
48 Q Orwhen b d for garden seeds here’? 
A. They might be. I don’t know positively. I think so. 


J 
j 


). 
A. A bean isa seed; a pea isa seed. There are forty different 


i 
; ; : re, a | : , | “wan 
Varieties. ( auliflower, timothy, potatoes are seeds It Is a product 
yt lant hu t-Lialh tl ‘t wi. _ ‘> crated \ and +} ») it 7 7 
Ol a pray DV Whieh that pliant Is propagated. A seed whel it 1s ol] 
‘ i : ‘ 


. } } } t a a ‘ — wa : a . 
certaln plants Is inrgelv used [ol food as Well as propagation, and 1}) 


that condition a seed is an article of commerce for both purposes. I 
think there is no commercial usage within my experience to the 
i FS y | at , ° ? } wf tat 
contrary ol those propositions. When S eaking of the commercial 
. i 4 


, 
1 
‘ 
] 
‘ 


—) 
—_ 
~ 
—~ 
— 
~~ 
mn 
—- 
Ss 
~ 
~ 
- 


. , * -. ] 
name of this article being beans that 


Sa veheral 


° , } : DS . 7 
scribes all seeds of the bean p ,and it is so accepted In commerce, 


[ should think. Whena particular kind of bean is desired that 
bean is described by its particular name, such as China bean, 
kidney bean, WC. So far as the bean Is an article of importation 
its chief value is found in its use for consumption. I do 


* 
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laroe busines in 4! 1: 
large business in the seed line. 


them for eight or nine vears, doing a 
I know what garden seeds are 

@. Are these (showing plaintiffs’ samples) samples of garden 
seeds id 

A. I cannot say. 

() White ? 

A. Well, there are white beans that look very similar to it; my 
opinion is they are not garden seeds. 

(). Are there white beans of that-kind or lik 
In gardens 
A, Yes, SIr. 
(). Do you know whether the term seed, as used in the trade prior 


‘> ) . +) ] } a }: - + . _— = 
to the ord of March, ISS5, had any aditferen Meaning irom 


”) 
j 


<>) “qd) . = ; ] i - i | — — , 

Ss the Ordinary aceceptation of the word—ih other words, was 
t | ira an ‘thine | ral r«) rm tant om < } carl rah Toathaek 2h Ll}, 
LIC Te ANVLOAINGE Whilcil Was 1 la a seea Wich) COMMEerelally 


Was not so regarded ? 
A. Yes; I think there was. 
By way of illustration ‘ 


¥ 


lust such Deans as tnese that Ww 


y : 1} } - 
©. You sav commercially those were not known as seeds prior to 


’ } } i a ) ] 
, , 
A. Not Lt) Line seed trade [I Del I ! \ VV uid hot Ut lis (}e] Liem 
i , 
7. , ] ~ ~~ “a ] } ] , } . eT ts | ] . 
As SUCH. During Lne period that [ nave pveen With betel Hndaderson 
Y ( \ | ‘ v, ‘y ] as lf + ’ | ; y> 4 raf | i}, 7 >» ) ] " 4) _ >? ,} <>? ] 
4 ie Mave made mMIVSeCLL TAMIA Witt) Lilt Lictdial CiadSSIiti ALIS) Saha 
1] 7> ot 7 ’ t t | / <%% x. , = — 4+] ? [ ] ] '% . ’ » »* sy ‘| ‘ i } 7 
GIStLINCLIONS OF the Various arbicies thal GWeai lll SO Ta? aS thneyv reiate 
r bi 1 " ‘ ‘ ee, ’ >, ‘ 4 1 dyn '?, 
LO my IUSTHNeSS, WhICN Was tne SCC VUSINCSS 
() | rrije rf nyaAnvV f th, “al tliat } , | 1? ar t til t 
«- ‘e lt Lue {)i Priaili\ {)j Lilt St Cee Berea VO] it . itl ‘ bal ii sBCits {)j 
? " 
°cr . . ‘ s *;} 
the same class were used for other purposes than tor seed 
ray} " | ! } } 
? + 4 , 7 . 
A. ‘There are some articles that are used both for seeds and for 
other purposes, as, for instanee, beans, peas, corn to some extent, 
be aaeil , ) 1 ¢ ) | 
> ‘ : > 
wheat, and peas of various kinds, used for the purpose of food and 
, ; é ° 2 
manu Uring 
= \\ } | 7? Ff { . Os a > _ t , ] 7 | , V4 i , 4 . 
J as if part ol vour DuSsINeSS to MaKe VOUrse.i IamMlllal 
2 th the n fee bd fae 0 nd 
de) WiItLt) tlie Ise O11 ULIif Le TUNIS D\ {0s ity i rveAaAnS ANd Corn 
1} } ' + | 
, ' ‘ + > ’ ; . : . 
ISua Y. QI Lil il! ten Lint y ‘ l bial V 4 | ‘ if i LO iit purposes 
. a 4 t 
. ’ 4+ we 
Of 100d or mManutacture 
\ ] + ] t , ] +} As 
ee i »veiy , , ' | > " 
A INO, SIT ; Go nob Make MVSEeLl TamMllar W } 1@ ai nNcvulons 
] } 
as used bv them 
‘ ‘ ’ , . 
‘a , ’ ‘ ? } , ] say ft {7 } ' ' 
(ross-exam ination Dy Pralneli Counsel 


() Has anvbody ever come to vour store and asked to buy seeds 


— I * 
" } ] ™ . ° — ;¥ ’ } ' — Ah. , - 
A. [ think they nave; ves, sir. (Qn such occasions, 1n the ordi- 
. 


narv course of business, my first response would be to ask him what 
sort of seeds he required. If he said beans I would ask him what 
variety; 1f peas, the same question ; 1f lentils, I would most likely, 
Sa\ [ did not have any W don't keep thi in If 1l@ ASKed 10r the 
set l of the held bye 11) [ WoO wld Say Wwe have the ry) 

. (Showing paper package contalning sal ipl s of beans.) Look 
at that and say if you think that would answer such a description ? 


() You woul 


bo 
bo 
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A. Yes, probably would. 
Q. Would you put them up In a paper on which vou would say, 
if the purchaser does not accept these se ds on these conditions they 


“4 


must be returned at once ‘ 
A. I think we would; yes. 

54 —. Those (showing same paper package) are the kind of 
eoods that come from Peter Hlenderson & Co. Does the term 

seed mean anything peculiar and different in the trade than it does 
out of the trade‘ 
A. I wouldn’t say it did, sir. J can only answer by comparison 
as to how many bushels, on an average, one bushel of those beans 


planted as seeds will produce. I would say, perhaps, according to 


the season, from thirty to fifty bushels to one acre. [It would make 
in average of forty, and they would raise, T should think, from on 
hundred to one hundred and twenty-five bushels per acre. One 
hundred bushels of this variety, and [ should judge it would take 


’ . ] . , } — . . 
about three bushels to plant an aere, more ol less QepehnalhyYg Upon 


}: ] ] } : y } 
thr quality of the | round and the season and the climate. We sel] 


these articles for any Purpose ; if a customer wabhts thie In. \\ e never 
Inquike the purpose, and I don’t know whether it is for manutactur- 

} - ; » A : ; : y 1] ] 
ing or for seed unless it is stated by the purchaser. We sell all 


kinds of seeds. 
DD Also the testimony of 3 William Ah les. a produce com- 
ae | m 
mission merchant, whose testimony tended to show as fol- 

lows: 

| hs ra } . .- . liweea ~s) . ; rehant c ‘ ] hea i 15 ne 
have eel a Proauce COMMISSION merehant ior the past » Vears, 
d know about the 


t 


, tae | , 
and have had experience as an agriculturist, a 
product of field beans. The way which I have seen them grow is 
that they were planted in large fields in rows, the very same as po 

Iltivated very much the same way. They grow on bushes 
nd in those pods 


toes, and cu 

perhaps 18 inehes high and on which form pods a 

the bean. They are all : 

ciently ripe they are pulled off by hand or machine. There area 
. 


. . “4 > ] - ‘ “* " a . , ~ 
owed To ripen DV tne sun. and Wheth Sulil- 


number of place S 10) Ne W York State why re thev ri) into the bean 
’ S ] } ry} | } , ° 

raising Very largely. phey have machines — Piling them on the 

1) : | ' , . 2. , : ‘T " 

ground and Putte them into rows, and allow them to remalh there 


several days for further drying, and then are taken into barns and 
thrashed, and sometimes they are thrashed in the fields. After 
thrashing they are screened and taken to market. A num- 
56 ber of large farmers pick their own beans—that is, they pick 
out any beans that are not marketable and that are off color, 
alittle eaten by grub or something of that kind. J have seen beans 
similar to these samples shown me grow the same kind of beans— 
very similar. 
(). Is there any spect 
the term seeds that differs from its ordinary acceptation 
A. None that I know of particularly. The ordinary acceptation 
of the term seed is anything from which a plant ean be grown. I 
presume it is the seed of it. 


©. Do you regard a thing as a seed when intended to be used for 


ae a at | = 2 
‘al classification in trade and commerce with 


wd 


cackn, See BITE de kann eal PY OOM Rate, Peet At AE Sh ge ——— 
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reproduction, and cease to regard it as a seed when intended to be 
used for food ? 

A. I don’t know that I should. 
Do you, as a Matter of fact, in the trade 
Yes: I think I do. 
You don’t regard the corn that you deal in as su 
No: it 1s sold as Corn: we do hol kn Ww whiat becomes of it 


+> 


- low 
t is sold, and we don’t care. 

a ° : . 7 ] _ ' ] ? . . 
©, You know, as a matter of fact, that the primeipal part OF IU Is 


et 
used for food 


\. Undoubtedly. 
J. So with beans ? 
A. Yes, sir; I shou 


iz a ait 
OoTOWN al 2 |] 1t) gardens If any one vrew then) ones thie \ would not 
Lor] 


( 


7 . —. 
P > . " “7 v. = . + ' 
a second time, 1 they vanted to eat them green LUCY Mig 
. _ “ } } ] , , } 4 . a : ? 
them, asa great man\ people do, LO vet seeds and plant them. A man 
‘ . A 
: ' : ae : , 
es “yy ‘ " ¥ ’ 7} ‘ 4 : : ae i ; ,+> ‘ ‘ ‘ 

Can raise a€nvthing he wants 1n a @arden. HaAaraiy think, aS a Mat- 

" ¥ ry + . } . isl +}, ‘ *s> . ] > . ee ’ ¢ ] ] i . 
ter Of fact, that Deans iike these are raised 1h gardens to be used [ol 

| . } } . } } } 

. y + We . '\ . »y 6 , , or rsa? ? ae j Fars ' — 
something other than in the green state, because they 1 quire mor 
Ue ° j ° . 

. : tr 7 are -| t #)) ) { , » I . bay 
rootn: they COUIG NOt raise enough OF them to make 1lt an obiect 
e < J 


Also the testimony of Georg Dy , 

| have been a gardener in New York for 26 years, and know field 
beans like these (samples); they are cured or dried; they grow in 
land, same as other vegetables. 

(). Do Vou Zrow mahy ol them * 

A. No: We don't care tor mahy of them: we cannot get any of 


then) 10 the market green , we raise some reiugees: these (indiecat- 


ing plaintiffs sam pl s) are raised in Europe We use beans 
< i : wlanine hast seas * 
IO like those there as seed tot gardening, but — not raise them 


we raise refugees. ‘They have a different color and ure not so 


‘ 


much round—are more flat ; are more blue; these are white. I raise 
} } : ! ? ) } 
re fuge es——eat some—bDut We bring them here to market green belore 


they : 
() | 


7 > 
Cf Seeds ILIKE hese ‘ 
id Lh) i LIK ae 


ire ripe. 
, } } . oh. ] .7 , _ : , 
A. No: they are blue: the difference when they are ripe Is they 


; bes eet 
might be a little bigger. 
4 ‘] . ‘ ] i ‘ ." wf) o¢ ] ’ > . ° + 4] 
(). The faet that these beans are dried would not prevent them 


from propagating 7 
A. No; when they are dried you can KCC) | 


Wall: th y are just as goo ior seed. 


Also t he -_— aa of HT ny Cr. — a pro luce de ale r of the 
firm of Ege & Otis, tending to show that he had been in the produce 
business or fifteen years nee in beans substantially 
like the plaintiffs’ Exhibits, selling something like 200,000 bushels 
a Vear., 

(). For what purpose do you sell them ? 


A. We sell them principally for consumption as food; they are 
sold, however, without restriction. 
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(). Can you, from the nature of your business, and dealing 
59 as largely as you do with them, give us an idea as to the 
amount that is sold for food, in proportion to the amount 

that is sold for seed to be planted in the ground? 
A. No, sir; [ could not give any definite answer to that question. 


(). Can you give your best information—your best belief—about it ? 


u° > 
(¢ Ybyeeted LO.) 


A. My best belief is that we sell 100 barrels for consumption to 
one of seed; at least that; I have no positive knowledge ; I deal in 
about 200,000 per year, have sold more domestie than foreign a2oods ; 
sell without reference to what the purchasers use them for. 

(). Does it make any difference in trade or commerce what use is 
to be made of them ? 

A. Not as far as beans are concerned; I should think it made no 
difference whatever; the proportions I have given are not my actual 
knowledge. 

The defendant also produced the testimony of Julius M. Fair- 
child, tending to show: 

My* business is restaurant; I have been in that business about 18 


years, in this city; I keep the International Dining Room, 19 


60 Park Row; not such a very large restaurant ; do a fair bust- 
hess. 
Q. Will you please state to the jury under what class of things 


} 


edibles belong—the articles commonly known as Boston beans ? 


( Mbjected tO. 
(By the Court:) If you can show any commercial usage, all right, 


@. You are acquainted with the article beans in your business? 

A. Sonewhat, sir. 

Q. Will you look at that sample (showing witness plaintiffs’ sample 
» +) 


No. oD)! 

A. I should eall them beans easy enough. 

Q. Are those edible beans ? | 

A. ‘The beans that they use are; yes, sir; those are beans; I have 
seen a great many of them. 

@. And cooked a great manv of those in your business ? 

A. Yes, sir; have them cooked. 

(. In your business and in the business generally in which you 


are engaged, what are those beans known as? 


. | . + . : . . * s 
Objected to. Objection sustained: to which ruling defendant’s \ 
counsel duly excepted. 
Q@. Have you bought and sold beans? 
A. Yes, sir. 
@. As what—under what name? 
({ byected to, but answered.) 
6] A. There are several kinds of beans: the beans we use 
mostly in our business are called the Marrow, and that is the 


kind I buy mostly. 
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Q. In what quantities ? 

A. Oh, I buy them by the bushel sometimes ; sometimes by the 
barrel for cooking. . 

@. As an article 
beans ? 


Ol food. what is the common name given to those 


Objected to as immaterial and irrelevant 

Phe Court: I don’t think you can prove 
tion In that way. 

District ATTORNEY: We do not desire to prove the commercial 
designation by this witness, but the common designation. 

Che Court: Ido not think I can perimnit that from the testimony. 
I will exclude that question.. 

Counsel for the Government excepts 

This witness ft 
den and fie 


ragetahlec ; 1 sel] ly na) an artic] 4 
vegetabies, and selis them cooked as an articie of food 


+ | } : 1 } + | ' } " , " + | : 
d both : Ma Talsedad them Th Dis Garaeh amMony’ Ovhnel 


> - . 7 } 
By defendant S COUDSE! 


@. Under what name? 


rir. ° > . , , 
Che question was objected to by counsel for the plaintiff-; which 
objection was sustained by the court: to which ruling defendant’s 
; ale P 
counsel duly excepted. 
62 Also the testimony of Frederick Keith. tending to show 


t 
‘ 
that he was the manager ol the Astor House restaurant, in the 
city ol New York: that In tne Astor [louse beans are used as food 
’ } } rrvii__* , ¢ ] ce } 
to the extent of about a barre] lm ten davs his KING Of DeATIS 
(plaintills exhibits) we use baked, asa rule, and sometimes 1n soup. 
—— Pe . ] ’ ] 
By deiendants counsel 


Q. What are they commonly called when baked 


rr . . »« > Pky } 
Chis question was objected to by couns rr the plaintiff- and the 
. . . } | | i i _ . 7 i | . 53 . 
objection sustained Dy the court: to which ruling of the court de- 
f ], ? ] os > ] ] = © “ . ‘ ] 
endants counsel Guiv excepted. 


We boil them and bake them afterwards We soak them and 

} . } ‘ , ® a ae : + 3 
mash them up when we make them Into bean soup. 
I i 

; . . rv ' ,° ’ } 
Also the testimony of Arthur T. Hurd, tending to show that he 
ad Gde@ait @XteunsIvelV 1 Deans, tO tne AMount OF MilTilOMNsS O HOusheis, 


Sa | ‘ , a2 os otal oat 
the same articles as those shown to him (plaintiffs exhibits), with 


a 


which he is familiar; that they are known as beans, white beans, 
in trade and commerce, and generally used as an article of 
63 food : has seell hy nih th ral th . i] us d largely 
by armies and navies 
Defendant’s counsel then moved that the court direct a verdict 
for the defendant on the ground it the ; not sufficient evidence 
to warrant a verdict forthe plaintifl-; wh motion Ww d 1 by 
the court, and LO which ruing tne ageTtTendants counsel aul CX- 


Ce} | ed. 
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Joinder Lil Error 
Supreme © t of the United Stat 
' upre me ourt e, Lie wniLted jLALLES. 


WittiAM H. Roperrson, Plaintiff in Error. 
ag t 


Louts A. SALOMON & CHARLES SALOMON, Defendants in Error. 


And afterwards, to wit, on the second ae agp of Oetober, in the 
October term, 1886, the said defendants in error, by Tremaine & 
Tyler, their attorneys, freely come here into Court and say that there 
is no error, elther in the record of the proceedings aforesaid or in 
the clving of the judgement afore said, ; ind they pray that the said 
Supreme Court of Judicature, before the Justices thereof now here, 

may proceed to examine as well the record and proceedings 
74 aforesaid as the matters aforesaid above assigned for error, 
and that the judgment aforesaid, in form aforesaid given, 
may be in all things affirmed, & 
TREM AIN & TYLER, 
Attorneys f > Defen dants 7% iii Error. 
H. EE. TREMAIN, 


: : P . 2 F 
Oi ( ounsel ,or Defendant- ivi error. 
é 


(Endorsed:) U.S. Supreme Court. William H. Robertson, plain- 
tiff in error. vs. Louis A. Satomon « a/.. defendants in error. Joinder 


in error. Service of a copy of the within joinder in error is hereby 
admitted this 23d day of Sept., LSS6. Stephe n A. Walker, att’y for 
pl tt In error. U.S. circuit court. Filed Sept. 23,1886. Timothy 
Griff ith, clerk. 


fis’ UNITED STATES OF AMERICA, 88: 


To Louis A. Salomon & Charles Salomon, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington On 
the second Monday of October, eighteen hundred and eighty-six, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
eourt of the United States for the southern district of New York, 


wherein William H. Robertson is plaintiff in error and you are 
. } 


’ ° ? . 
defendants in error. to show cause, lf any tl ye iV the iudg- 
+ + | rdowry P Por vat ] | sida nat ho nenrran | 
men 1n the sald writ of error mentioned shouid not be correcte 
: . : : ; ; : wy 
and speedy justice should not be done to the parties 1n that behalf. 


Dated Se ptember 7, 1586. 


WM. J. WALLACE 


76 [Endorsed:] 9449. U.S.Supreme Court. William H. Robert- 
son, plaintiff 1n error, against Louis A. Salomon & ano.,defend- 
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PR alee 6A Upon cnmenem mpetgentee 


oO OW. OH. ROBERTSON, COLLECTOR, &C., VS. L. A. SALOMON ET AL. 


ants in error. Citation. Stephen Walker, attorne Vv for plaintiff in 
error. service ofa COpV of the within citat tion Is he reby admit ted 
this Sth a ly of September, 1886. Tremain & Tyler, J.S. D., attor- 
nevs for defendants in error. 


indorsed on cover: S. New York C U.S. No..751. William 
H. Robertson, collector of the port of ‘Ne Ww York, plaintiff in error, 


{ 
’s. Louis A. Salomon and Charles Salomon. Filed October ad, 
LSS6. 
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Hn the Supreme Court of the United States. 


OcTOBER TERM, 1886. 


WiituiAM H. ROBERTSON, COL- | 
lector, plaintiff im error, No. 1141 
Us. 
Louis A. SOLOMON ET AL. J 
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In the Supreme Court of the ute States. 


OcTOBER TERM. 1886. 


WittraAM H. RoBERTSON, COL- 
lector, plaintiff in error, 


Louris A. SOLOMON ET AL. 


C‘omes the Attorney -Ge neral of the United States, and 
presents a COpy ot a letter from the Secretary of the ‘Treas- 
ury, and of its enclosure, showing the importance of this 
case and the necessity ot an early decision therein, and he 
makes such correspondence a part of this motion, and 
moves the eourt to advance said cause On the docket and 
assign it for argument and submission at an early day. 

A. H. GARLAND, 


A tlorney- (re ité ral. 


TREASURY DEPARTMENT, 
December 4, 1886. 
The honorable the U. S. ATTORNEY-GENERAL: 
Sir: I have the honor to transmit herewith a copy of 
a letter dated New York, the Ist instant, from Messrs. 
Tremain & Tyler, in which they request that the suit of 
Robertson, plaintiff in error, against Solomon, defendant 


10206 


2 
in error, No. 1141, now on the calendar of the United 
States Supreme Court, may be advanced for a hearing 
during the present term of the court. 

As the parties state that there are a number of similar 
suits pending in the courts below, all of which involve 
the question whether beans are liable to a duty of 10 per 
cent. ad valorem ‘i> vegetables OF are tree of duty as agrTi- 
cultural seeds under the existing tariff, which a decision in 
the case In question will be the means of determining and 
settling. 

7 [f it meets with your concurrence TI will thank you to 
comply with the request of the parties, and to move the 
Supreme Court for an early trial of the said case. 
Re spectfully, Vours, 
D. MANNING, 


sé (*;"¢ fet) 7. 


New York, Dec. 1, 1886. 


To Hon. DANIEL MANNING, 
Seer lary of the Tre ASUPY e 

Sir: We respectfully request that the Treasury De- 
partment desire the Attorney-( reneral to cause the case of 
Robertson, plaintiff in error, against Solomon, No. 1141, 
on the Supreme Court docket, to be advanced for a hear- 
ing during the present term of that court. 

The decision of this case will, we believe, dispose of a 
large number of suits pending in this district, as well as 
some suits pending in other districts along the Canada 
frontier. Moreover, the question involved is one of cur- 
rent administration of the revenue. If the decision of 
the eourt below be correct, the present COUTrSse ot the De- 
partment in exacting ten per cent. duty on various field 
seeds is erroneous and promotes litigation. The issue is 
in substance whether the seeds of the field-bean are du- 
tiable at ten per cent, as vecetables. or are exempt from 


_— 


: 
“a 


ae ed 7 howe basen sine ne? SR 


duty under the free list as seeds not specially enumerated. 
The court, after distinguishing vegetables from their seeds, 
left it to the jury with a mass of evidence before them to 
determine to which class the seeds of the field-bean be- 
long, and the jury found that they were free as seeds not 
enumerated. 

A prior jury had decided such seeds not to be garden 
seeds, as the Government at first, under the tariff of 
1883, had mistakenly ruled, but the verdict was set aside 
on motion of the Government because of a mistake in the 
trial. 

[f the writ of error is to be prosecuted, we respectfully 
urge the Government to cause the case to be advanced. 

Yours, very respectfully, . 
TREMAIN & TYLER, 


1 florne US tor dD te ndants an Krror. 
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Hu the Supreme Court of the United State: 
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WILLIAM H. ROBERTSON 
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paid under an alternative protest, claiming the goods 
should not have been taxed at the rate of 2O per cent. ad 
valorem hor lt) fee reent,. ad valorem, but should have been 
admutted iree, or ata tax oft 1) per Cent, ad valorem. Ten 
percent, ol t hie duty was ordered to be refunded by the 


Treasury Department, and 10 per cent. was retained. Suit 


. } ’ the i 
Was Drought to recover from th ; eollector sop miuehnh OF the 
? ° > 
(lULYV paid as Was hot re funded. 
} ° ’ 
Ih re are tWo @Meneral questions lth The Case, 
aq 4 - ;, 
| it E t hie protest siuiherent 
Second. Were the woods on the free lis 
“PRCTEICATIONS QO] ERROR, 
(1) The court erred in overruling the objeetion of thi 


} i - 4 | . ° i | 
land ACMI Tine protests, as follows: 


The defendant duly objected to the admission of 


t hie protests In ey idence upon the cround that the same 
were Invalid and insuthcient and did 


ot set torth 
distinctly and specifically the grounds of plaintiffs’ 


ne 

objection cs required by section 2935] of the Revised 
Statutes of the United States. 

(2) The court erred in overruling the ofter of defend- 

ant’s eounse! cs prove what Was the common name of the 

import, as set forth in th 
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following exception (Ree., p. 


(2. As an articie of food, what is the common name 


civen to those beans” 


Objected to as immaterial and irrelevant. 


The Courr: IL don’t think vou can prove the com- 
mercial designation in that wav. 

Districr ATTORNEY : We do not desire to prove 
the commercial designation ) 
Common designation. 

The Court: I do not think I can permit that 


° . ; i | ; { 
rom the TesStTImMony. Will execinde that questiol 
. i 
Counsel fo t hie (;,overnment « CODES, 
- ‘7% - . hy 4] j al } | . , ] | ’ 
Phis witness turther testified | nad raed 
} . , } } { . - } ” . . } 4 
. ‘ . ‘yy ’ ¢ . | ‘yy : Ti 
beans mn the warden and held both: nad raised them 
° ° ’ 7 | 
ae his rarden among othe veur es is s“thnem 
cooked as an article oft rood, 
} ] ; 
by rf Chnaant s ¢ lyse 
©. Under wha im) 
| | 
Phe question was objected to b . for the 
ot ‘}'. : at { F ' t ; + | yf 
prAMtLE ou Wirlcii © t i ; ." is = a™tacitifl | ft) ii ‘ brag 
| ' ' i ‘ : 
to Whien rie (j 1} iT) ~ ‘ mys trrG Y oN epted, 
} t , , ° 
Also the testimon tf red Keith, tendn 


- 41 ' . ‘ i > : | 
restaurant, in the eirv of Ni \\ ork : that in the 
; | | 
Astor House beans are used as food to the extent of 
} ° 4 ] . ‘ 
about a barrel in ten dar 
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+ . ‘4 : 4 # ‘ ‘ ‘ey ‘ 
iis ‘ “Sieeeles. y * Tis pDaAakKed, I ruie, and e 


(plainti | 
sometimes in Soup. 
By defendant's couns 
(). \\ hat are thes commonly ealled when baked : 
This question was objected to by counsel for thi 
lat +) + 7 | | bat at. ? ant < Bas | " r *f 
plaintill, and the objection sustamed bv the court 
to which ruling of the court thre DiIAaMNtITS Counsel 
duly excepted, 
( 23) The eourt erred in ré fusing ce athirm defe ndant ~ 
first point, which is (Ree.. p. 26): 
Defendant’s counsel then requested the court to 
, . . ‘ } . ‘ » . 
eharge the iury that if the wary find that the 1ii- 
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intended to Apply to all future similar importations, 
cate protest, W hich is herewith sub- 
mitted for transmission ah’ you to the Secretary ol 


> 


the Treasury is our appeal to him from your decision 


lal nst thi protest and also from vour exaction on 
_ } . . . 4 » nl s* 
all sueh entries in future as fullv as if formally 


; 
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. ; ; :' : 
made on each ener thereof. and tilis protest Is CxA- 
i ] p Bi al ere ' ; ' 
merenoyvy made to Upp ‘ce all —Imilinr Tuture 
| , } ?] 
eCNACLIONS. [ny re event ty if Vou shall not vet have 
sain ol . cn. | ' cae : " 7_ P ~<a . . ic ie 
made Vour Thal Gecision Ohl aAnNV OF OUP sal Chnircries 
? ; ae 
or respecting s «i exactions, vou are hereby notified 


i ’ ; . : 
to re ic Llils prot r. tren Wa Vour o nee, Upon render- 


| i i 
& neo fin to Vihiel tare hereby requested 
e : 
Zz 1} 18) 
ry } 
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to judge fairly the cause which he is to decide. The 1m- 
porter must put the collector in possession of his side of 
the ease, or he 1s debarred trom the r} nt to dispute the 
judgement of the colleetor. ana this must woe done dis- 
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empt is seed, 

No information ail all was rive i whi t would direct 
the attention of the eolleetor to the ground on which the 
exemption from duty was claimed. ‘To render the ground 
of exemption still more dubious, the protest claimed that 
the gxoods =hould be taxed neither at 20 nor 10 per cent., 
and by the next clause of the sentence claims that if not 


admitted free thev should be taxed only 10 per cent. 


; of a protest are well stated in E]mes’s 


ms. section 714. as follows: 
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In the ease of Arthur vs. Morgan (112 U.S., 501) it is 
\ protest Is not required to be made with technient 


precision, but Is suthicient if it shows fairly that the 
biection afterwards made at the trial was in the mind 


yf thr party and Was brought tO the knowl deve of th 
to secure to the Government the prac- 
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bea advan me whiel the statute Was adesioned to se 
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hae duty in excess of thie L() | recent. Was re funded lye- 
bone mdoment. Line protest ‘it best claimed they should be 


per ce nt. | his mave two aiternatives 


to the Crovernment. One of the alt rnatives offered by 


t hae plaintiffs below Was aecepted, and, under the pr TEST, 
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list korift not on the free list. as thes were taxed at 
the alternative rate fixed in the protest, it ks Immaterial 
whether that rate was rieht or wrone. First. because the 
importer can not recover on any other ground than that 
set forth ain his protest Daries vs. Arfhur, Yb U. ~ 
148); second, because the general rule is that all imports 
from hore hry) countris ~ shall De taxed. The exceptions to 
the rule are set forth in the free list, which is an express 


statutory exception, and all non-enumerated arti les not 
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cultivated for the table. If the very same vegetable is 


used exceptionally and in comparatively small quantities 
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Supreme € ourt of the alnited States, 


OCTOBER TERM, 1888. No. 446. 


Wittiam H. Rosrrrson, Collector of | 
the Port ot New York. 
Plaintiff in Error. 


AGAINS |] 


Louis A. SALOMON and CHARLES SAL-} 
OMON, 


Defendants in Error. 


BRIEF FOR DEFENDANTS IN ERROR. 


Statement. 


This cause was advanced for argument on motion by 
the Government as a representative suit satisfactorily 
presenting for final determination a controversy co- 
existent with the present tariff, respecting the exemp)- 
tion from duty, as in the Court below decided, of im- 
ported seeds of the field bean plant, which had origin- 
ally been assessed with duty at twenty per cent. ad 
eolorem. 

Payments having been made under the usual pro- 
tests, an action at law was instituted in the State 
Court, and after its removal by certiorare mto the 
United States Circuit Court a jury trial was had, which 
terminated in a verdict for the importers. This result, 


the defendants in error clann, could not properly hav 
been othr rwise iD view ot the mcontrovertibl testi 


mony completely describing the merehandise ; ana =) | 


the statute applicabl Lo the state of tacts thou 
shown. 

The phrase of the free list of 1885, under which the 
merchandis IS claimed CO be exempt trom duty, reads 
‘Seeds of all kinds, except medicinal seeds, not Sp 
cially enumerated or provided for in this act. 


This tirase bas received nulicial inter relavrion ly 
] | 


this (Clourt iD the case of ferry is, Livingston, ae ti Pais 
4’ where certain seeds which were found in fact not to 
be varden st eds Were declared Lo he exempt from duty 
within its terms, wlule other seeds which were found in 
fact to be garden seeds, were held dutiable as such at 
twenty percent. This decision necessarily followed 
the fincline’s ot fact Upon which it Wiis based, and elimi- 
nates from the present case anv further consideration 
of thie application oft thie words ee xcept mechieimal 
See dls, cus found 11} the Statute. I | specially interprets 
them, however. as stated 1} Point eS ra 1c leaves fo. SO- 


hition 11) thi ense at bau the single issue, whether t hie 


pret hicular seeds in controve rsv are or are not elsewhere 
specially enumerated or provided for in the tariff ot 
IS83. That the articles are “ seeds ” of some kind 1s 1n- 
contestable. What particular hind ot seeds they are, 


and whether otherwise enumerated. and 1f so. how and 


ly residuary question, The use of the 


where, Is thre Ol) 
article is no factor in the ease. 

Seeds in great variety, and which are used in various 
Ways, are mentioned 1 the schedules of the taritt ot 
IS85. They are described sometimes by name, at other 
Imes according to thei special adaptations, their general 
uses, their condition of manufacture. or according t: 
some other characteristic feature distinguishing then 
for revenue purposes. These methods of classification 
are common toall tariffs, except that the changes in 


tarift laneuage and terms suecessivel\ correspond to the 


oS 
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modifications in rate classification or exemption in 
tended by Congress to be effected. The clauses hitherto 
claimed by the Government to bear upon the present 
case are the followime 

Schedule N. ~ rete li sé eds. f xcept sé ect 
ot the sugar-beet rwenty pet centum cud “lorem — 
Taritt Index, New Par., 465: U.S. St. at L.. Vol. 22. 
}) d13): and Ssche bial (3 ; Vevetables 1D 
their natural state, or in salt or brine not Spe cially enu- 
merated (>) provided for 1D this ict, ten perl centun 
ad valorem Lh. Pao 2Sb [ b.. }). M4). The im- 
porters imsisted that the merchandise was vot ‘ garden 
seeds.” This fact, after a long controversy, was In LSS» 
eoneeded Ly thie Treasury Department. Simultaneously 
it was ofhieially discovered that imstead of being 
sceds, as previously conceded, these importations were 
eqetables. Henee the actual distinction between «a 
et pe hahi, and the seed of a vegetable has become a mat 
te) fo} Trae Leal Le rermibation 


a 


As stated by the Court in its charge to the jury, 


the Colleeto: levied duty of twenty pe cent. AS 
} ryyy . } : 
irden seeds. Phat rate of duty was paid under pro- 


test, the plaintiff insisting that the article was duty 
free as seeds not otherwise provided for, and if not seeds 
ey were dutiable at ten pe r cent. The Treasury De 
partment has re ceded trom its position that the articles 
Were varden seeds, ana has directed a refund of ten pel 
cent. so that the only question before you 1s whether 
they should have been admitted duty free as seeds, o 
should have paid et duty ot ten per cent. as vegetables 
White beans are unquestionably the seeds of the field 
bean. ete... ete., ete. 

It was. nevertheless, then left bv the Judge as “the 
only question of fact” (?) for the jmy to determine, 
whether the lie rchandise IWUS ~ Se eds oF. vecetabl ~ 
(Ree., fols. 65, 66 


In the course of the testimony there was ho contra- 
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diction of the proposition that ‘‘ vegetables are the edi- 
ble roots and COps of plants as distinguished from their 
dried matured seeds” (Rece., fol. 27). This, indeed, is 
common knowledge. So is the fact without contradiction 
that the plaintifts’ Importations were “the seed of the 
pliant from the field bean” (fol. 27). As commercial COn- 
modities. also. vegetables are distinguished from seeds. 
Some of the staple seeds dealt in as commercial com- 
modities are flax-seed, hemp-seed, rape-seed, lentils, 
clover-seed. mustarcd-seed. anise-seed, coriander-seed, 
quuince-seed, and a erent many more, all usect for Val- 
igus purposes ; wlile patatoes, ontons, cabbage, cauli- 
Hower, beets, earrots, and other similar commodities 
illustrate the vegetables of commerce (fols. 26, 50). So 
the green bean, containing the immatured seed, not, 
however, in the same state as the plaimtitts imported 


beans, is distinguished, hke the string bean, from the 


seed itself. “The term ‘seed’ has no special signiti- 
eation in trade” (fol. 28). It is a ceneral Or popular 
Terri. a Ditterent seeds have different uses, manufne- 
turing and other uses ~ (Ree., p. 13); “and others are 


edible, e. &.. lentils barley, wheat. rye, beans. onts. ecot- 
ton-seed, corlancler-seed.”” ete. (pp. 11-13). 

The theory that no commodity Is a seed except its 
use is exclusively for propagation is thus destroved by 


common knowledge, as well as by commercial exper- 


ience. Moreover, “ the propagating elements are still 
there ~ (in plaintiffs’ articles, fols. 42, 38 and 58). 
The term “seeds” being a= general one, is_ in- 


adequate CO identify ali individual commodity, 
and therefore is in trade very seldom used; a 
more particular description by name or purpose being 
requisite for mereantile designation (fol. 29). A seed 
is ‘a product of a plant by which that plant is propa- 
gated. A seed, when it is of certain plants, is largely 
used for food as well as propagation, and in that con- | 
dition a seed is an article of commerce for both pur- 


poses. When speaking of the commercial 


name of this articl being HPANS, that IS f eeneral ferm 


that deseribes all seeds of the bean plant, and it is so 

accepted in COMMerce, I should think,” Say S One wit- 

ness (fol. 48). Particular beans have particular names 
peace (fols. 47 tS. -and See Appendix : some seeds are usec 
for propagation as well as for other purposes, “ as, for 
stance, beans, pease, COrn, to some extent, wheat. and 
pease of various kinds used for the purposes of food and 
manufacturing,’ said the chief witness for the defense 
(fol. 53). He was confirmed Ly the next witness. who 
declared that there Wits ho sp elit signification in trade 
of the term seeds that differed from its ordinary accep 
tation oft anvthing from which it plant ean be Crow? 
(fol. oO). 

Then in disposing of the discarded government the 
orv that the seeds in question were garden seeds, wit- 
nesses on both sides (fols. 45, 44, 45, 49 and 56) agreed 
in deseribing the methods of eultivation im this coun- 
try and in lnurope. It was not the tact that beans 
like these were raised i cardens to be used otherwise 
‘than in the green state, because they require more 
POOT ; . ’ T; Orie could not raise enough of them 
in that way to make it an object ” (fol. 57). As com- 
mocdities they are otherwis« produced. They are 
crown in large fields where the ground is prepared for 
them, as it is for corn. ‘They are raised in hills or 
lrills. the bushes SCrOWLNE L3 LO 2 feet hich. producing 
when matured a flower, which forms a pod, and in the 


} 


pods ure the bean. They are ripened in the Sul, pulled 
off by hand or machine, dried, threshed, screened, 
picked over, assorted, and then sent to market: or in 
Hungary, collected by merchants of the villagers. In 
New York State this field cultivation is ve ry extensive 

— (fol. 46). 

There being shown no difference between the com- 


. ; na 
merelial usage and common knowledes rouching the 


actual distinctions characterizing Vere tables and their 


seeds, an analytical chemist experienced also “ in botany 


? 


and «a general merchandise,’ stated the actual distinc- 
tions recognized the world over between vegetables and 
thei seeds ; explamine that edible plants contained 
trom SO to OO per eent. of water. while seeds contain 
only from 9 per cent. to Ls per ce nt. of water. After 
( xplaiming othe actual distinctions r¢ eoonized Iyy stand - 
ard authorities (see appendix hereto), he sums them 
up in stating that the mature seed is dried, and is a 
different product from the vegetable—the plant. itself 
(fol. 560). ‘Seeds are the produets ot plants eontal 
Lhe principally starelyy hitters, ull uninoids. and rom 


Ty 
bit” 


Propagating elements ae STL 1}) riese seeds : which 


bbe tO thirteer pred (*¢ nit. ot Write] fol. 4 
| } } ’ } ' . 
are dried. but not kiln Iriedt: that might destroy the 


Ih) the heoht of testimony of thi foregoing character. 
Cie CLALIN aint thes bean-seeds Were classifiable cts 
; j § 
FAPdUeLL SCeCIS Hbecessarity dsappe avec, 
ln ISS5, when receding trom the erroneous garden 
seed CLASSIFICATION nowever,. thre Preasuryv Bure aud agvaln 
Weht astray if eompiletely reversed itselt 1})} the ettort 
. > a , 
to escape the free list lt ceased to «distinguish be 
tween the seer/ of the vee table ana the Ve cetable if 


self: and erroneously, as thre Hporters INSIST, classified 


The same order further observed. ** Beans are spoken 
of by that nani ith but three places i}) the Taritt Act 


Tt. 1. New, Para. 94, 636 and SOS); not one otf those 


paragraphs touches thr urticle now it) eonsideration. 
Paragraphs 04 and 656 speak of (beans not edible), while 


‘7 1 


this article is edible. Paragraph 808 speaks speciti-- 
cally of Tonquin, Ponqua or Tonka beans, and they are 


t this artiel These goods not being spoken of by 
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Le considered. if at all. in connection with the whole 
1) mee, ana 1) tic uly with the paragraphs reading 
| } 
It is conceded, and J charge you, that a term em- 
| cry ct ty Conere SS UO) Le srrnate ab miticie as thie sub- 
ect oft cluty Ts. T¢) AY nnclerstood 1)} its orfinary COnme- 


or sclentinc 


l charee vou furthermore, as requested by the plam 


tiff. that as various kinds of seeds ar used for var1lous 
Purposes ond bave varrous hames, the elircumstances 
j | } - | * 

that these articles are eciuble and as a commodity are 2 
t _ tig | | ’ +) ¢ P } 1}; ‘ 

~ | Lp Le :} Tets i>] celieia is Pitdt eOnTVO brett 


NO} hoes tips Foct that the articles ure known is 
' ee eT =. 4 ae ie ly | ' 
benmns Or white Deans Or CLETet beans witharaw Them 
from thie classification of seeds. LT they hae seeds “4 and 


| | | , 
'f von believe from the testimony that vegetables are 


the edible roots or tops of plants as distinguished trom 


their dried. matured seeds, then your verdict will be for 
the plaintiff” (fols. 67-68 


Under this liberal submission to the jury, a verdict 
having been rendered ton the plaimtifis, it IS now 
submitted that the judement is without error and 


ln SO Tar as errors are assigned, thie CA CE ptions taken 


te : ] ; | ii , 
iT 1) ¢ disenssed if} The following 


POINTS. 
i. 


No controversy of Tariff Interpretation. 
The clause * seeds of all kinds except me- 
dicicinal” already interpreted. 


Ins erry vs. Livingston. 115 U. S., 542, this Court 


as } : * 4t . a. ] 
cual ated the meaning of the elause unde which the 
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tical difficulty of administration in cliistinguishine im- 


~ 


ported Fi gare ii seeds _ from the fi a) seeds and other 


seeds: and the case at bar illustrates the actual ter- 


mination, as well as the facility of future disposition, of 


uh sueh possible controversy. 


In regard to the proper interpretation and iupplica- 


tion of the statute concerning the classifications of 


various kinds of seeds there seems, therefore, to be no 
question of law between the importers now present and 


the Government 


‘Seeds they cure under the importers claim. As 
seeds - the Were originally classified and assessed by 
the Government. If seeds they aetually are, then 
be PRU TN, Livingst » Indicates their exemption tLS seeds 
of a kind lh &.. of the field-be an) not specially ehnuiler- 
ated. Hence. in the case at bear. there 1s no issue re- 


specting the statutor construction of the plirase 
seeds ot all kinds. yeep medicinal seeds, not Sp 5 


cially enumernted or provided for in this act.” 


II. 


Any possible issue of fact fairly settled 
by the verdict. 


Lf, lh any view of the case. an issue of fuet TH lhe 
justly inferr d from the testimony, that issue has been 
settled. The verdict has determined that upon the 
testified description and physical exhibition of the mer- 
chandise it belongs to the elass of ‘‘ seeds ” other than 


medicinal, and not to the class of ‘‘ vegetables.” 


The testimony of plaintiffs’ first witness, as stated at_ 


page Ll of Record, not only justifies this conelusion of: 


‘3 


— ae 


| 
| 
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Cine jury, but is not found controverted o1 impaired by 
anything in the Record. 

A produce merchant of extensive experience with 
‘seeds and ‘ vegetable s”’ as commercial commodities, 
distinguished the plaintiffs’ merchandise when exhibited 
(Exhibits 1. 2 and 3) as ‘‘seeds ” and no? * vegetables,” 
and showed the entire vegetable product (Exhibit No. 
ft), which Was the vreen bean contaiming the crerin 


within it. to be the * yeu table” itself. LS distinguished 


— 


from its ‘‘dried matured seeds Rec., page 11). Thus 
ii fact of COpIOn knowl doe Wiis explained LO be the 
truth in respect to commerciil usage. While it is true 
thrat the CNTVeEHCICS of rhie rehants sometime + result in 
pecuharities of trade usage which do not correspond 


with the COMNLON knowleda Ol thie peo] 
} 


ie. COUTTS 
le 


:, ‘ ' ; ; 
LiLWavs require clear proots ol such pecuilal ties before 
' i s } ' } i } 
TikKLhY therm mto account, eise there would ve 10 Cer- 
- } i 
tainty in the law. 
® } . , s.6 CUS ] . 
Phe ‘ Victelice ‘ Khibitine 1 tiers correspondence De 


tween common knowledve and tracle ausnvce,. 16 WAS very 


liberal to defendant to leave the classification of ti 


—"s 
ens 
- 


bie rchandise to 
Hence for all legitimate purposes upon this writ. of 
—* f will ha. a - | | 1, ; I). 
error the fac? will be assumed as Tound bv thre puir’y that 
thie imported merchandise was ‘* seeds “and not - vece- 
tables. 
In behalt of the detendants in error here. it is. re 


spectfully insisted that this issue was very broadly and 


; 


ost tavorably to the Government submitted by the 
Court to the jury. 
The Court below charged. 


Are thi or 


nition of the word. If they are—as white beans are 


undoubtedly used vastly more for purposes of food 
than of seeds they are dutiable at 10 per cent. 

The plaintiffs rely upon the uncontroverted fact that 
they Ae seeds. It you believe from the Les- 


timony that vegetables are the edibl roots oO} tOps of 
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plants as distinguished from their dried matured seeds 
then your verdict will be for the plaimtiff’ (fols. 66 
8). 


W hat more Upon this evidence could the colleetor 
fairly require from the Court? Lest this simple issue 
might not cover the entire law of the case.the Court, in 
response to the resp etive contentions during the trial, 
dloptine substantially the explanatory propositions 
prayed for by both parties, further instructed the jury 
thisat lL; A term emploved by Congress to designate 
an article as thie subject of duty is to be understood 11} 
its ordinary commercial sense rathet thea its technical 
OO} sclent fie ea nine where ft hey a itter. ys As Vall Ls 
kinds ot seeds ‘Lre .US¢ 7 for Various Purposes anc heave 
.various names, the circumstances that these articles ar 
edible and as au commodity are a staple article of food Is 
not controlling. > {s to the aware “ bean” the 
fact that the articles ar known as beans, or whit 
beans, or dried beans does not withdraw them from the 
classification of see dis if they ate seeds. And if you hy 
lieve From the te STOVMLONY that vevetables are the edible 
roots or tops of plants, as distinguished from thei dried 
matured seeds, then your verdict will be for the plain 
tiffs © (Ree., fols. 66-69 

These quotations suffice to indicate a charge cov- 


} 


( rine all the a 4 applicable tO the ISSUE submitted. 
No further instructions in aid of that issue appear by 
the recor to have been soucht for : while a more CoOhi- 
prehe NSslVe and liberal submission cLs far cs the cle- 
tense IS coneerned Cat scarcely be iMacined., 
At all events, the instruction of the Court “ was clen 

and aceurate. and it eovered the ( tare ground of an 

TPO rS¢, Nothing More Was ii Cessary to he sald. 
No amount of verbiage would have improved it. Thi 
jury could have had no difficulty in applying it intelli- 
rently to the facts betore them” (quoting from 
SWAYNE, J., in Lechnagle vs. Murphy, 102 UL S., p. 199 
Lo this the additional quotation Is equally pertinent 


t 


ss » 
orca 


went 


[t is needless to notice, specifically, the several as- 


signments of error. They relate to the instructions 
eiven, and to several asked for, | and refused 
by the Court. As regards the former, we have ex- 
pressed our approval If the latter were in conflict 


with it, they were properly refused for that reason. 
Conceding that thev were correct, the instruction given 
Was sufficient for the CASE. Nothing more eould., there- 
fore, be required of the Court ” (/74., 200). 

It is, therefore, confidentiv submitted that the only 
possible issue of fact has been fuurly and finally cd 


termined MW) thie verdict. 


ITft. 


Tariff Descriptions How Applied. 


This IS not a Cus where thie cil scriptiv phrases in 
the tariff can properly be subjected to the usages and 
demands oft trace The interpretation of ” words ot 
COMMON speech is “ within the judicial knowledge. 
anc. therefore. matter of taw | (Marvel VS. Merritt. 
[16 U. ».. LY , This rule Is We I] settled, and its ip- 
plication illustrated in numerous adjudications. 

The principle is thus stated by Warre, Ch. J 

While tariff acts are iv nerally to be construed AC- 
cording to the commercial understanding of the terms 
employed language will be presumed to have the same 
meaning in commerce that it has in ordinary use, unless 
the contrary IS Shown — Swan Vs. Arthur, 105 L. a. 
5O7 - and by STRONG. Bx in (;reenleaf VS. (soodriech. 
10] U. s., 284: - While it was true that where words 
of art or phrases are novel or obscure, as in terms of 
art, it was proper to explain them by reference to the 


art or precise science to which they were appropriate, 


OE Lt Tt agte 
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the rule was not so when the words or plirases were 


familiar to all classes. grades) and occupations ; sna 
threat the popular or re eeived Import of words furnished 
the general rule for the interpretation of public laws as 
well as of private transactions.” “ It must then, m any 


CABC. be shown that the Lecislature designed il depart 


Lil’e from the natural ana popular ncceptation ot lan- 


ceuave (citing Maillard vs. Lawrence, 16 How., 25] 


In the case at bar the contrary is shown: the trade 


meaning and popular Wnport correspond (i Ree.. fols. > 


ai 4 


04. 38. 29. YC). Paritf language 1s always understood 
to have the same me Anne in commerce that it has in 
the community at large, unless the contrary is shown 
(Schmieder vs. Barney, 113 U. §., 645 

The only taritt words tO be interpreted Qo} cupyp oie 7 in) 
the ease at baa are — seeds ‘s hed vegetables.” 

The “ novelty ” or “ obseurity ~ to the judieial mind 
of these terms will scarcely justify resort to mercantile 


Witnesses. ‘Trade usages will not identifv them. They 


ere COMMON populal nouns, cle scriptive ot it class. f eh 
member of which class is individualized by a particulan 
name. Many vegetables and many seeds are thus par 
ticularizect tor taritt Purposes. Those hot 1 SOTHE Wit 
specially denominated fall among the residuum of their 
class. the non-enumerated vevetables Ly themselves at 
ten per cent., the non-enumerated seeds by themselves, 
tree. Neither group falls within the classification ot the 
other under any principle of fact or rule of law. 

Common speech, dictionary neaninge, scientifie dlis- 
tinctions, natural plulosophy, English philology, and 
the usage of commercial dealings, COrrTe spond with re- 
markable uniformity, in defining the words ‘ seeds ~ 
and vegetables.” 

Nor IS this uniformity ot definition disturbed because 
as the result of culinary art a New York boniface prints 
“beans” on his bill of fare! How such dishes are 


known was exeluded under the Government's tour 
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solemn exceptions (Ree., fols. 60 to 63), lest the answe1 
might reveal culinary secrets, or provoke renewed 
Treasury ‘ ambiguities.” The answers of the restau- 
rateur would afford the jury as accurate information 
on the point at issue as the menw of the French chef 
does the diner. 

Yet the (Crovernment specifies (2) error because thr 
the table names for “ baked beans, or beans otherwist 
cooked, are not amplified by the testimony of caterers! 
The record shows »p. 24) that the Court had alread 
permitted defendant to exhaust that line of possibility ; 


and no authority is cited against the rulings assigned 


aus error. 

As distinguishing betw el. TWO kinds of food We Pit 
speak of meat and vegetables, meaning the products re- 
spectively of eu eel or. vevetable life : but even in 
this With the edible dri d seeds would not 1 ordinary 
parlance be particularly distinguished. It would be 
the plant or its fruit, as the onion, potatoe, cauliflower, 
the entire bean or squash, or edible root or top itself. 

= Vegetables ' and “seeds 7 do not belong to a 
special vocabulary requiring mercantile definitions. The 
record 1) thie case at bars a presentation of th: t which 
is common knowledge. The term “ vegetable” deserthes 
something more than its secd. A vegetable derives. its 
existence and contains the power of propagating itself 
from its seed. The seed is not the vegetable. The 
seed is the rudiment of the plant. [It is not the plant. 
The vegetable is not the seed. <A child distinguishes 
between them. The Treasury Department fails to per- 
ceive the distinction. In its efforts to escape the free 
list it discovers “ ambiguity ” and appeals to this Court 
to relieve its embarrassment of administration. 

Mr. Justice MATTHEWS says: ~ Where words are used 
in an act imposing duties upon imports, which have ac- 
quired by commercial use a meaning difterent from 
their ordinary meaning, the latter may be controlled 
by the former, if such be the apparent intent of the 
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Stitute. But the application fats | because 
thie statute Is unequivocal ; there Is ho reference in the 
statute, either expressly or by implication, to any com- 
mercial usage, and there ¢s no language mit which re- 
MIPS for its inte yore tation the aulel of UL extraneous 


f] 


é 


circumstance” (Arthur vs. Morrison, 96 U.S., 108). 
The same Judge further declared, and in harmony with 
repented adjudications Ln this Court “iis The words usec 
are not technical, either as having a special sense by 
commercial isage, NOFr Aas having a sclentific meaning 
different from then popular meaning . they abe the words 
Ok COMMON speech, and as such the interpretation IS 
Within the judieial knowl deve ancl, therefore, matter ot 
lnw’’ (Marvel vs. Merritt, 116 U.S., 11 

ln Lawrence vs. Merritt, 127 U.S., 115, the Judge 
below had charged the jury “7 donot think the words 
ust cl 1D the Statute have Uli \ technien! meanine, You 
must take the statute as you tind it, aia @ common sens 
CHEW of the ase, eUtCc., etCc., CtC.; and this Court afhrmed 


the charee. 


IV. 


Individual trade names inconsequential 
here. 


Designation by terms of common deseription of com- 
modities for tariff purposes is equally adequate with 
description Ly mereantile netbie. (fonvress selects the 
language it prefers; and neither the courts nor the 
Executive are at liberty to divert its obvious meaning. 
Moreover, the judiciary should encourage common lan- 
vuace and common words. Ly not subjecting either to 
artificial restraints not in harmony with their natural 


import. 


: 
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The reiteration in briefs and authorities of the ae- 
cepted principle sometimes, however. hot carefully 
stated—-that revenue laws are to be construed saeeord- 
ing to the commercial sense of the terms employed, 
where commercial terms are employed, has occasioned 
the mistaken contention that // tariff phrases are to 
be controlled according to the testimony ot merchants. 
This is not so. The principle is limited to mereantile, 
qr other FOP VUIS reyes ny explanation. It has no apple 
cation to words in our d:uly vocabulary which courts 
and juries are bound to understand. If it were other- 
Wise, testimony that an article was ca//e/ in trade by a 
hime not mentioned in the tariff might enable a party 
to escape a classification under terms which otherwise 
aptly described his commodity. 

The records of this Court exhibit some eurious but 
unsuccessful contentions of this character, projected 
both for and against the Government. The case at bar 
atfords one Lpt illustration. 

The Government contends thraat because the seeds 1}? 
question are distinguished hi MalMILE AS white beans, 
thint they are not classifiable as see/s. 

If the commodity in question had been described in 
the statute according to its individual name, such ius, 
edible white beans, or more properly, “ marrow beans,” 
ele mec for food, Or Ly SOME other particular HvamMme 
whieh in trade kad become attached to it, there might be 
force in the contention. The controversy then would 
he to identity at special article with it special hnaine. 
The trade isave about the Statute-name would become 
a factor in the identification. But if the individual 
hame not found 1 the Statute is to exclude the COom- 
modity from one phrase of the statute otherwise apt 
to describe it, such a name may exclude it from othe 
classifications ; and thus may destroy the value of any 
method of enumeration Congress may adopt, or subject 
its careful schedules to no end of “ ambiguities.” 

Therefore, in the case at bar, the Court properly in- 
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structed the jury that because the articles might I 
known i} trac as beans, or white beans, or dried beans, 
that fact (fol. 68) did not “ withdraw them from thre 
Classification of seeds, if they are seeds 3” and we say 
the Court was right. Were it otherwise, timothy, 
clover, rye, lentils, wheat, linseed, flaxseed, and other 
like products might avoid an enumeration under the 
phrase ot * seeds ot all kinds ) because every seed IS 
distinguished by an imdividual name. lf pecame pre- 
vitled over the noun deseribme the c/vss then radish 
seedd could not be dutiable as garden seed, because its 
knowh comme relal nitmMe IS radish seed. and it has not 
the partic Lai designation ot carden seed. 

sO cucumber seed has its individual hame, ana Is wot 
designated in trade garden seed ; so asparagus seed 1s not 
in beade designated varden seed ; so with celery seed, 
rhubarb seed. parsley See l. and other individual pro- 
duets. Each has its individual or particular trad 
Hite 


Phe existence of soe special name has never been 


held to withdraw a commodity from the tariff class to 
which unde rerms ot adequate description it otherwise 


belones. 


Vv. 


Use of these seeds no factor. Origin and 
administration of the tariff clause under 
consideration. 


As one erro} begets another SO the ettort to render 
the word “beans” the controlling factor for duty 
classification has oceasioned the necessity of artificially 
restricting the word seeds to seeds which are exclu- 


sively used for propagation. The attempt to sustain 
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this restriction by the testimony of seedsinen utterly 
failed when the witness called for that purpose identi- 
fied edible beans like those in cpu stion as the seeds he 
sold; adding that the we of the seed sold was not 
inquired about: and that “the term seed did not 
Mean anything peculiar and «different in trade than if 
does out of the trade” (Rece., fol. 54 

Nor does the use of the seed atteet its 


Hassiftication 
When the tariff classities seeds or anv other commodity 
iccording to its use it says so. 
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These and other instances illustrate tarift classifica- 
tions hinging on the wse of the taxed article; that 


beine in Some mstanees van 


use 
essential or exclusive use, 
anal in othe iInstanees only al ceneral “use. 
lh every CASE where HEN ¢ IS controlling if beeome Ss SO 
lnneguage of the statute. and not other 


Wise 


Thus in the case at bar when ‘ seeds” of all kinds, 
othe than medicinal, and not elsewlhr re provided for, 
cure mentioned 11) the free list, there IS lia) justification 
1h) limitine the « xelnpted “seeds to seeds which are 
used for planting. The exempt seeds include, of course, 
those used for propre cation, for manutacturing, tor fe od 
ofmen or animals, tor speculation, for selence, art, or 
for thi othe purpose \\ hatsoever. The exclusive limi- 


‘seeds of all kinds . thus exempted 
from duty is that seeds which are specially elsewhere 
more particularly deseribed for tarift purposes, are To 
be classitied unde) their more exact descriptions, and 
not under this residuary and generic provision for all 


] 


hie: othr . eds. 


tation IS that the 


~ | 


b ~~~. eater 
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In the case at bar the vse is no tactor im the classifica- 
tion. A seed IS Ls much il seed when tO be used to 
propagate as to ianufaecture, or to cook for food, or fo) 
MSC LS forage, oy in the arts, or for medicine. 

It is noteworthy that the Tariff Act includes under 
the phrase 7 aromatic seeds : a description ot seeds not 
used for propagation which indisputably indicates that 
the term ‘‘seeds” as used DY it included both seeds 
used for propagation and seeds used for other pur- 
poses. 

When. therefore : the Act Says ~ §et ds of all kinds 

not specially enumerated or provided for 
it must mean to include both “seeds used for propaci- 


tion “i anc seeds “sed 1a} othe ] Purposes. 


Some of the em mrassinents of classification unde) 
previous tariftts are cle seribed and their termination 
indicated ae proces dings bye hore the ‘Tarift (‘oOmmission 
which framed the phrase in the free list under which 
the verdict below was rencered. 

[It seems that under successive tarifts the classification 
ot Various kinds of seeds has trom time to time been 


changed by (COngTeSS. At Orit time ; carden seeds and 
seeds of all kinds 7 Hot specially « humerated were free, 
At later dates carden seeds were dutiable at one rate, 
specially deseribe a seeds at other rates, W hile some seeds 
were free. In the Revised Statutes of 1874 there wer 
upwards otf twenty-five cLifte rent kinds of seeds specified 
by name and which were used for a variety of pur- 
poses, but the classification of a large number of non 
enumerated seeds was” 1) terms made dependent Qo)) 
their use “ for agricultural and horticultural purposes.” 
This. of COULrSEe., did not deseribe seeds for cooking (>) 
for the arts or manufactures. ‘To ascertain the use 
became a troublesome factor i) ndministration, and 
thus the same commodity became often subjected to 


two rates of duty 


Phe present levislative phrase (seeds of all kinds ex- 
cept medicinal, ete.) was designed to avoid all such em- ; 
barrassments, and is the fruition of the following sug- | 
vestion in the testimony of Appraiser Sturgis : ‘‘ Pease ‘ 
senna beans belone cenerically to the order of seeds and 4. 
should be classified under some one of the provisions 
for seeds; but they are, by a decision of the Depart- 
ment, subject to two rates of duty. (1) When they are 
Intended CO ay consumed as food they are admitted Ls 
‘vevetables hot oth rwise provided fod | (10 per cent, }. 
and (2) when huported for use as seeds they :LVe charged 


with the duty imposed upon agricultural or garden seeds 


(ZAK per Cent. }. Dbueckw heat belongs as much to the class 
of seeds its Pease eenicl beans, anc Is quite cls much of it 
veovetable LS either. [ would sugvest that Corie 
» rete oft duty ly placed (pou calf seeds. ercepy pred re pjputl 
J ce weds, The provisions tor ‘see/s for agricultural pur- 
(/ "a _ fposes, &e., as the phraseology of the law is, has led to 
Ko peut VT — , : : 
/ the decisions of the Department which [ have just re- ) 
, f f f i ] ' 7 ° i t . t] 
SNic~+tt erred to. t seems to me that secs, excepting strictly A 
r / medicinal! seeds, irrespective of the ‘purposes - for ¢ 


v we De” whieh they ire nnported, should be classified atone rate 

*f Pot duty.” Sec SoppendixA—tentinesBectk 

‘el The tariff clause in coubideration was not only framed 
but Wits acdininistered 1) accordance with this advice 
and explanation until shortly betore the trial of this 
action, When it was determined that fed seeds were not 
varden seeds. Instead, however, of then exempting 
from duty these tield-bean seeds, the Department as- 
sessed them at ten per cent.,as if the language of the 
tariff of ISS3 was the same as that of LS74, 7. e., depend- 
ent upon the purpose of the seed, and meanwhile pro- 
ceeded to the trial of the present suit. 

[If not a propounced evasion of existing law, this 
course Was clirectly at variance with the previous opin- 
ions and rulings of the Treasury. 

In Mareh, IsSS4, Assistant-Seeretary French an- 
nounced in full (see Appendix hereto) Secretary Fol- 


| 


gers “opinion pon thie classification of seed beans.” 
Speaking of beans, Secretary lolgver SAVS: | infer that 
they are some variety of the seed of the bean plant or 


vegetable grown in gardens and fields, and intended for 


food, or for planting or sowing These goods 
not being spoken of Ly name in the tariff act, they are 
not specifically enumerated or specifically provided for 
thereby. Are they affected by the tanff law by other 
language therein than that of specific mention ? 

That law speaks of vegetables. But beans of the kind 
or m_ the form of the article im consideration 
as cin article ol Commerce, (the ior ree tables, 
Thev are the SEEDS OF THE BEAN PLANT, WHICH LATTER Is 
\ VEGETABLE. So paragraphs 286 (the one now con 
tended for 1) the Government here), 287, and 636, 
where mention IS made of vegetables, do het apply. 
AS THESE BEANS ARE SEEDS, What does the tariff law Siu 
of seeds ? ” Then follows a diseussion of the 
distinctions possibl between vrarden seeds and field 
seeds, 1n Which it is conceded that ‘Sit is not CASV\, 
therefore, to Sil of ani importation Ol) eeneral princi- 
ples that it is of garden seeds or of field seeds : nor to 
frame a rule, on ceneral principles and ceneral knowl- 
edge, which will always exaetly apply. We 
know that in fact the bean, as a seed of the bean-plant 
or vegetable, is planted in the garden, and is largely 
planted in the field also. In the former case generally 
to be eaten vreen in the pod, aS a Green esculent. though 
sometimes as with Lima beans, in the form of the seed 
ot the plant. In the latter case, for the production ot 
seed for subsequent planting, and for food in the form 
of matured seed. 

The use of this seed of the bean-plant Was correctly 
esteemed ho factor in its classification which Was Colh- 
ceded to be as a seed. 

So under the proots in the case at bar, neither the 
use nor the name of the seed withdraws it from its 


classification as ~ seeds . 


24 


Another illustration of this interpretation occurs in 
thie Treasury order deciding in October, 1884, that 
‘lentil seeds Ae free (see Appendix C hereto 

These articles (identical for tariff purposes with the 
merehancdise In-the case at bar) are ‘ the seeds of the 
lentil plants anid they are not garden seeds, not being 
SOW) LD cardens. bit (tye freld seeds. copied so fall pnto the 
classification Ww the provision 11) paragraph 760) for 
seeds of all kinds not otherwise provided for, whieh ar 
Pier of ute, That thev are seeds, and not vegetables, 
Is show NH by decision 6273. revarding Luts (>t) beans 
And pease, which states that beans of the kind or in the 
hw? of the artiel then mde eonsideration,. as ah arti- 


‘le Of cOhimeree, ave not vegetables. but they are the 


‘ 


seeds of the bean plant, which latter is) a vegetable. 


| fi¢ ait, / Ni“ ¢ (ds Of Thi¢ (‘sicls acre; 4s; (] he Sh i07i ‘eas ppake neled 
. , , ° 7 ; . 
(WI ¢4)2) Clvqriecle or Tood (}) any planting Per pose \ 
. } } . . } ; ; . > . rm 
j f pede iif Jj f (Ji ’ SATAY if AIX a classification. Phe, 


Le: still to be classed as seeds regardless ot the jotir- 
Poses for which intended. The Department 
Le eile s that lentil seeds are free of uty under para- 
eraph 160° 

Thus it will be seen that from a classification free of 
duty in November, 1S85 (as confirmed by the vercliet 
in the case at bar) the Treasury Department without 
the ite vention of ¢ ‘(ONGLYeESS assessedl in 1SS84 twenty 
poe} cent. on the merchandise represented in this COn- 
troversy, and the next year still without legislation, the 
secretary changed the rate again to ten per cent., 1n- 
stead of orderine exemption as first decided, November 
27, 1885. 

If, as deeided by this Court, in Hartranft vs. Wieg- 
mann (121 U.S., 609), duties are not to be assessed on 
doubtful interpretations, 1f would seem to be in order 
to condemn the Treasury legislation, and to order the 
Department to observe a_ straightforward admunistra- 


tion of the free list prescribed by Congress ; and thus 


aid the administration in avoiding a “* condition ” and 
applying : theory.” 
Why should the simple terms in the free list be 


abrogated by the careless pen of a secretary ? 


VI. 


But as matter of law the evidence showed 
the merchandise was exempt from duty. 


Upon the undisputed tacts « <hibited from this record, 
the tariff classification ot the hit rchancise 11) (ule Stion 
is to be determined as matter of law. 

There is no issue or controversy or exception in the 
Case Over a sufficient ci scription ot the bhie rchancise tO 
establish its classification for revenue purposes. 

As matter of law the seeds of the held-bean-plant 
are free; and the judement to that effect is correct, 
revardiess of the terms or methods of submitting the 
ease to the jury. The instruction should have been to 
the jurv to find a verdict for the plaintiffs, because 
there was enough uncontroverted evidence tO warrant 
that course, and no testimony, to indicate any othe 
legal possibility. NO evidence Wiis offered Or excluded 
Which could in any way disturb the primary faets on 
whieh the classification depended. 

Kiven unde the liberality of the submission by the 
Court, the verdict may be treated here as a_ verdict 
ordered by the Court upon such evidence as was not 
mn any respect controverted.. Against the leading facts 
as shown which entitled plaintiffs to a verdict, there 
was nothing offered by the defendant to impair the 
plaintiffs absolute right to a recovery. Hence, as 
matter of law the verdict and judgment should stand. 


AS 


Commodities contessedly seeds ot the bean plant 
assessed by the Government as seeds of the gard MN 
bean plant, and shown by uncontroverted testimony to 
be seeds of the fiel/ bean plant, cannot lawfully be 
withheld from classification is” seeds "Dy assigning 
some artificial meanine to the term seeds, or by de- 
nominating as a vegetable that which is the see/ of a 
vecetabli ; 

[f every ruling specified for error had been made as 
clarmedc WY the collector, the result would not disturb 
the illegalits of the duty exacted and the plaintitts’ 
right to a verdiet MW pPon thi facts, undisputed and not 
sought to be disputed. 

In cLLiy aspect of the Case, therefore. the judgment 
should be aftirmed. 


VII. 


Clauses respecting non-enumerated arti- 
cles of import inapplicable to the case 
at bar. 


This IS not a case where the commodities are to be 
assessed because of then possible similitude to some 
enumerated article, or where two rates of duty are 
equally applicable, because in the ease at bar the 
articles are actually enumerated, being in truth seeds, 
and being found by the jury to be seeds. ‘Seeds of 
all kinds” other than medicinal not elsewhere provided 
for is a special enumeration of all such seeds as are sot 
found more particularly mentioned elsewhere in the 
tariff. Articles thus comprehended are “ enumerated.” 
The tariff provisions applicable to articles nof enumer- 
ated have no application to commodities comprehended 
within this deseribed enumeration. 


Until it shall be cle te rmined., therefore. that the COL- 


mocdities in question are not “seeds ot any kind. or 


that if they are seeds ot et i kind they are not else where 
enumerated in the statute, there is no propriety in con- 
sidering them as non-enumerated. The aim of the 
statute 1s to classify articles of the deseription men 
tioned, and to subject according to that deseription to 
the particular exemption or tax thus imposed. When 
t hie commodity corresponds LO Ln such specification 


(which prpety be f particular Or a creneral specification ) 


it becomes an enumerated article, and the provisions of 


the statute applicable only LO holh-e numerated articles 
have ho application. 

Were this otherwise, the simple evistEence OF Any 
PrOUCrSY OVeY t hie identity of a commodity with a rev 
enue description would enable officers and courts to 
treat it aS LOh-e lillie ratect, anid thus i practice LO de 
stroy classifications established by the tariff schedules. 

So in the case at bar, the articles were either cuti- 
able ius vegetables or free as seeds. As the Court told 
the jury, “ the only question before you is Whether they 
should have been admitted duty free as seeds, or should 
have paid a duty of ten pel cent. as vevetables - (Ree.. 
fol. 65). Therefore, there was no propriety in resorting 
to tariff clauses or to phrases applheable ‘ xclusively to 
von-enumerated articles. To have comphed with de 
fendant’s requests (fol. 64) in this regard would not 
only have confused the jury, and misled them from the 
aetual issue, but would have been error. The articles 
rere enumerated under one or other of the tariff clauses 
mentioned, and as was cleclared by this Court, in Hart- 
rantt vs. Langfeld (125 U.S., p. 128), and many prion 
cases, In such instances, the provisions as to non- 
enumerated articles do not apply. 

Moreover. MPO the evidence in the cause, as exhibited 
in the record, the jury were not at liberty to find that 
the plaintiff's articles are wot enumerated or provided 
for in the tanff acts by elther the cesignation of ‘“‘seeds, 
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varden seeds, OY vevetables and imstructions of tha 
character were for similar reasons properly refused. 

As to the prayer that the articles micht be found to 
be “commercially known as garden seeds,” the pro- 
priety of its refusalis obvious. There was no testimony 
whatever to that effect. The linpropriet of such a 
Classification had been recognized by the defendant. 
No such claim had been made or evidence cviven to Ssup- 
port it either to the judge or jury; and the instruction 
of the Court that “The Treasury Department has re- 
ceded from its position that the articles were garden 


seeds. and has direeted a retund of ten per cent., so 


t lasit the only question before you is whether they 


should be adimitted duty free as seeds or should have 
paid a | duty at ten per cent. as vevetables ” mas w0t er- 
cepted fe, This Statement and the reeord of the issue 
re eonclusive. 

(riven a current exaction of ten per cent. duty as 
vevetables, a judicial determination that the articles are 
free, and the avowed embarrassments in administration 
requiring the advance on the docket of this particular 
Issue (as stated in the Attorney-General’s motion 
papers to be “to facilitate the administration of the 
Customs Revenue byan early authoritative construction 
of the law’). the defendants in error are justified from 
this record in asking this Court’s rejection, if not in 
some instances a condemnation of the Solicitor-Gener- 


at s ASSIONO ents ot error, 


VIII. 


Further observations concerning the 
Government Brief. 


Among the specifications of error is an exception to 
rect UvINgG in evidence (Ree.., p. 24) the plaintifts’ pro- 


' 


oe | 
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tests because ‘‘the same were invalid and insutfticient 
and did not set forth distinetly and specificalls the 
grounds of plaimtitts objection cis required Dy sec. 
2931, U. S. R. S.’ 

The objection Wits addressed exclusivels to recelviny 
the several protests in evidence : and not because they 
were unseasonable or did not adequately identify the 
Importations or speciiy the exaction complained of. 
The colleetor’s claim was that their confents were not 
sufficiently distinet anc Sper fie. 

It would seem that any seasonabhl protest touching 
the imMportations a question was com pelent « vidence for 
What it might prove in the end to be worth, and that 
the rejection from f vidence 7) such i pabper could hat 
he sustained because ot thie subsequ hit appleation LO 
it of some artificial rule that its contents fail to aceom- 
plish their apparent purpose. A properly executed in- 
strument under which title is claimed will not be « 
cluded from evidence aT ad a) such title simply bye 
cause ot its possible imperfections mn deseribing the 
premises it purports to convey. ‘There is no such prin- 
ciple of law. If connected with the ISSII1¢ and othe )"- 
wise competent, it will by received i}} evidence ; ana Its 
ettect subsequently ascertained LS the testimony and 
the law applicable to its contents may ultimately by 
Le veloped. 

Protests are not Ler ds. Ol dissertations Ol law ve rs 
briefs. They are commercial writings. They must in- 
te ligently indicate an importer s objection. They care 
to be read 1) connection with all the Papers forming 
part of the transaction to which they relate ; particu- 
larly when—as in the case at bar they allude to them 
(e.g. Beans, Str. “Golden Horn, date of entry March 
21, S84, entry No. 37,951 Reterence to that entry, 
invoice, bill of lading, permit, affidavits, and othe) 
requisite custom house assessment papers plainly indi- 
cates the transaction. This transaction was that the 


? 


iit rechandise had been assessec in this instance Al 


J) 


twenty per cent., and that the Importer paricl the ‘‘ille- 
rial exactions ~~ under cor rcioh to vet the eoods anil 
claimed a refund. 

The importers srounds were thiiat the ma sid merehan- 
dase should) be adinitted free of duty, and if not free 
should not be charged with duty at a rate greater than 
ten per cent.” 

The collector and his superiors understood this suth 
clently tO acknowledge the latter it ternative of the 
clam and to refund one-half of the twenty per cent. 
exacted. 

But the Government now asks this Court to declare 
that its officers were not adequately advised * distinetly 
and specifically ” of the grounds of plaintiffs’ fundamen- 
til objection | 

The importer claimed his merchandise was exempt 
from duty. This was the distinct and specific ground 
of his objection. He was not ovliged to add a brief of 
the law to sustain him, nor to outline the facts he 
would prove and did prove before | jury. The collee- 
tor as well as importer was bound to know the law, and 
as to the facts. the colleetor hac POSSeSSION of the 
voods, and presumptively again, knew their character 
better than plaintiffs, who as yet had only their ship- 
ping papers to inform them. 

Practically, the importers may thus be entirely mis- 
informed as to their goods ; but until seeing them they 
are in no such situation as the collector, with respect 
to actual knowledge of the character of the merehan- 
dise. ‘These commercial custom house papers must be 
treated in the beht of the situations of the parties 
(which are unequal) and the transaction as it oecurred. 

With the collector and his deputies peering into the 
packages, the appraisers’ written report of them, the 
shippers’ statement, and the importers’ claim before 
him, it would seem idle to argue that in truth the col- 
lector was not exactly acquainted with all facts the 
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luporte) could communicate much less that the col 
lector Vas misled. 

So that in law and in fact the importer’s protest 
brought distinet and sufficient specification. 

Had the lnport Is ventured LO « ite the law and cite l 
it inaccurately, O} entered Upon the facts and stated 
them untruthfully, there would have been just caus: 
for complaint. They did neither. They stated the 
proposition on which they did and would rel 
had only tO C1Ve ‘ notice of dissatistication. It was no 
prcart of then protest tO prove the validity of the 
‘notice. It the \ should commence that task, thi , 
might as well be called upon to write all their argu 
ments of law, pots of facet, and names of witnesses to 
sustain them. The Colleetor would have importers 
furnish a trial brief 

In Davies vs. Arthur (96 U.S., p. 148), the importers 
stated the rate of duty which they claimed was lawful 
and stated it erroneously, Of course, that was not 
distinet and specific, and this Court so held. They 
claimed 11) protesting against ct Sixty pel cent. rate that 
the lawful rate on the merchandise in question was 
thirty-five per cent., whereas the true rate was finally 
adjudicated to be fifts per cent., a rate not in the mind 
either of the importers or of the Government at the 
time of assessment and protest. Aft rwards, when re 
bates were sought on the erroneous protests, the Gov- 
ernment declined to refund the duties, and the Court 
hie ld the protest to Le erroneous anc insufficient. 

In the case at bar the plaintiffs’ entire claim Is ex- 
pressed in the statement that the merchandise is fre 
from duty; and to enter upon further detail is to giv 
reasons, In support of this proposition. This the law 
would not require in the technical declaration of a 
plaintiff in asmt at law, much less is it the essence 
of a commercial notice. 


Morever, this notice or protest is requisite under a 
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statute in linitation of the common law rights and 1s 
to be strictly construed. 

It is respectfully submitted that there is no propriety 
in the exception regarding the protest. Besides, the 
Government in fact /// understand and accept it, and 
cl Upon it ly ts dleeision (August 22, I8S84, see Ree., 
fols. 11, 51, 65), and the collector was estopped at the 
trial from contesting its sufficiency. 

Moreover, whether it fairly indieated the importer’s 

Claim under all the circumstances would seem to be 
under the most rigid rule of for the Court to determine 
by rejecting the paper from ecidence, but to be for 
the jury to pass upon in the light of the actual trans- 
action, and upon proofs of all the faets. 
« The statute has given to the Secretary of the Treas- 
Ur (U. S. RR. S.. See. HOTZ }, power to refund duties 
which he is satistied were illegally exacted, and the 
Courts should not restrict the exercise of this power to 
exclude refunds of excessive duties concededly illegal 
by the application of harsh, inequitable and unsound 
technicalities. 

Whether a party has reasonably complied with the 
statute in respect to protesting is a question of fact, 
anal the ease must he of an extraordinary eharacter to 
warrant its possible disposition as a question of law. 
In the case at bar the protest will be deemed sufficient 


under the evidenee anc the verdict. 


IX. 


No technicalities in protests. Notes of 
authorities. 


In view of the contention in the Solicitor-General’s 


brief urging an impropriety in the particular protest in 


this case (which issue really serves no useful or equit- 
able purpose) the following notes are presented of the 
authorities cited by plaintiff in error, and of some per- 
tinent authorities not so cited. 

The elnef Circuit case apparently relied upon, /razer 
vs. Moffitt, 20 LBlatehf., 207, cited by the Government 
brief, scarcely justifies the position that i protest 
claming merchandise to be exempt from any duty is- 
insufficient. 

Lin that CASE the protest poh an liportation of hay 
Was against a rate beyond ten per cent., because no 
higher rate ‘‘can lawfully or properly be charged on 
hav imported.” The true duty was ultimately held to 
he only ten per cent. as a non-enumerated anc UhnmMmAanuU- 
factured article, Aay not being specifically mentioned in 
the schedules. The Court observed that the asessinent 
protested against had been made at twenty per cent., 
and that the only provision under which that was pos- 
sible was Section 2516, which related to manufactured 
and unmanufactured articles not elsewhere specified, 
and made them dutiable at twenty and at ten per cent. 
respectively. The Court therefore said, that with the 
facts and law before him, ‘the Collector could not fail 
to understand trom the protest that the rate of ten per 
cent. claimed in it to be the proper duty was the rate 
oft ten per eent. named in Section 216." So It} the 
ease at bar, there is but one free list section; and when 
voods are claimed to he exempt from duty ‘the Statute 
6 specitically referred to. Mention of the seetion num- 
ber would not be more perfect; but in the hay case 
evel the section number Was hot olven. * ‘The (‘0 
lector having acted under Section 2516 in IMposing 
the twenty per cent., the language of the protest fairly 
refe rred | the Collector to the ten per cent. clause of 
Section 2ol6," Says the Court in the liay cise. 

So in the bean seed case, the Collector having acted 
upon the merchandise in his custody, and himself de 
scribed and assessed it as seeds, - could not fail to uhli- 
derstand from the protest ” that he was to look at the 
free list, and there read that all kinds of seeds not else- 
where mentioned were exempt from any duty. ‘SA 


protest is a commercial document usually made in the 


hurry of business, entitled to a liberal interpretation, 
and not requiring technical precision, while aut the Sitlle8 
time it must show fairly that the objection afterwards 
made at the trial was in the mind of the party and was 
brought to the knowledge of the Collector, so ns to se- 
eure to the Government the practical advantage which 
the statute was designed to secure ” (Frazee vs. Mofttt). 
In the case at bar the Government shortly hefore this 
protest (see Appendix 6b hereto) had notified the Col- 
leetor about the CONTYOVErS\ OVE?) the seeds of beans 
snd peas. lt hisecl just then elaboratels considered 
heans as seeds, and after so declaring them, had con 

cluded they were. the seeds. Hor free. heeause they were 
garden seeds, as distinguished from other kinds of 
seeds, and were provided for as such at twenty per 
cent. Nobody connected with the transaction giving 
rise CO the ease at bat could fail to derive the ja practical 
slvantage — of uppreciating the lnporters claim that 


aan 


subsequently previuled in the verdict. 

The Frazee case eites (p. 270) other cases where it 
Was expr ssi held that the statute was complied 
with although the protest did not designate the par- 
ticular sel dule anid name under which the Importation 
should Lye ranked. 

No case, it is beheved, can be cited where, upon a 
claim that the merchandise was exempt from duty, it 
Was held HhecessaLry tO quote from the free list. Such 
a rule would nective the commercial nature of a& pro- 
test, and render it in most cases a weapon valueless 1f 
not ultimately fatal to the party employing it in his cde- 
rense. 

That a protest may make a double claim to the eftect, 
as here, that if the coods are not free they are not du- 
tiable beyond a stated rate instead of a still higher rate 
Which had been assessed upon them, will scarcely be 
denied. In Herman vs. Mi/ler, decided by this Court 
an 127 U7. 8., 863, the protest claimed that if the goods 


were not lable to ove rate thev were liable only to an- 


other rate. which was indicated in the protest ; ana the 


adequacy of the protest was affirmed. 


Ih Arthur Uw, Dodge, ‘t) U. ee 4. WAITER. (‘}) . 
said: ‘** Technical precision, says Mr. Justice CLIFFORD, 
from the Court in Davies. vs. Arthur, is not required ; 
but the objection ust be so distinet und specific, Ss 
when fairly construed. to show that the objection taken 
at the tral was at the time in the mind of the im 
porter, and that it was sufficient to notify the Collector 
of its true natmwe and character, to the end that he 
might ascertain the pPreEectse Jitcts anid have an OPPpor- 
t LIT to correct the mistake and cure the defect if it 


j 


Was one that could be obviated. We have had ete) dith 
eultv in reaching the conclusion that the protest in this 
Case filly meets the r quuirenn nts of this rule. No one 
eould have anv doubt of the nature and character of 


the claim that was made 


sO ie i¢ tire (lolleetor Khe thie OO is were SOOIEN, 
j . AT 4 j 3 r } : 

He himself asserted that fact indi jie knew the plarmmtifi 
} ’ } ? { 
clalmed Si/Chi SECS Wer? iP ere 

In wlrthunr os. Morgan. [2  € \.. 399. this Court 
} \ ! . ‘ } ™. | 
disposed ot what the Soheitor General himself termed 


a‘* bare technicality, by affirming the protest as fairly 
showlne ‘that the objection iftterwards made at the 
trial was in the muni of the party, md was brought to 
thy knowleda ot the (‘olleetor. so as to secure to the 
Government the practical advantage which the statute 


was designed to secure; and held the exemption 
claimed to be good, viz., to exempt a carriage when the 
protest claimed exemption for “personal effects” used 
Ly thie Ppasseneel fol ~ OVE) vear. Nobody Wiis 


misiedt, 


Soa protest against the payment of twenty-five pe) 
cent. duty charged on thread laces. claiming that the 
laces are liable to a cluty of only twenty per cent., Was 
held sufficient (Steegman vs. Maxwell, 3) BIL, 365). So 
seeds charged twenty per cent. and elaimed tO be fre 
come exactly within this ruling, with the additional 
particularity ot referring the Collector to the free list. 


— 


SO at protest acainst the snohediti yal parlaattion found Cini 


yf 
24) 


* y ; y 
OP pPrarist hide jit ane hareyti pre ep. penalty Chrprdedt, 
Claaamnang bn Prile /° hie NOL AA ¢ ACCOVATNG le This Ch OTC ATTA A 


f 


actual COSTS IS a sufficient protest VW ithout Pa | specification 


) exceed the 


as to how the appraisement was made t 


true value ot the coods Lowe ste mn mR. Marie i]. zr Ail.. 


Ph baccare rN, Varies I]. , [/,. ,4 > 2 protest Ll) veli- 
eral terms was /e// “to be sufficiently distinet and 
Sp eific to satisfy the Act of 1845 hy thie “aid of the in- 
voice, wc. 

P. 214: “The protest Isa mercantile and not a lega 


| 
instrument, and when its meaning is unmistakably 
plain its phraseolog\ will not be scrupulously criticised 
“by the Courts (Swanston vs. Morton, 1 Curtis C. C., 
204). We have always required that the Collector 
shall have by it direct and certain notice of the grounds 
of objection to the duties assessed. but it never has 
been determined as indispensable that the entire notic 
prust be dane rporated rin the protest. The invoice and 


] 


entry may ordinarily be regarded as connected, with and 


mnprising a part of, the protest, being the things out of 


which the protest arises and to which it relates.” 


()] COUTTS, therefore . the merchandise in) the cle fend 
ants custody and under his examination and apprais- 
¢ rs report iS tO he eonsidered its labeled with the pro- 


test and with these Custom House papers. 


In this trim, and with the Secretary's dissertation (of 


March, ISS4, on seeds or beans) fresh from the official 
press, it seems desperate to urge actual ignorance of 
{ 
instance where Custom House ignorance wiil be judi- 


ee 


he meaning of this importers’ notice. This is not an 


clally interred. 


Ip th Vaceari Case, the Court proceeded to examine 


and consider the invoice, entry, oaths and protest, as 


eonnectecd with each other: and was ” hound to SE SNVUDI 6 


that the eavoree, nlry and protest was befor the Collector 
when he fixed the duties ; particularly where the legality’ 
of the practice then questioned had been a subject of 
consideration at the Custom House and in Court. The 


| 
i 


*_* 


~] 


Court said: “ We think that the present protest, 1) 
conjunction with the other papers accompanying it, fur- 
nished to the Collector a sufficiently precise statement 
of the ground of objection,” &c., Ke. 

In Chune Yune Vs. Kelly, l4 Fed. R.. 659), protest 
Was against duties paid Ol SAaAYO flour. taxed as starch. 
the protest being that sago tlour was free. Held, that 
plaintift must recover, if at all, on the eround stated 1) 
the protest ; therefore, if article not flour, he could not 
recover, even if the article was not dutiable 

So if We had claimed these articles CO be Sa) Hour 
anad free as such. the proots that the Vv were tree as seeds 
would not have helped (1S. Detter With is to tell thi 
(‘ollector, as in effect we did, that the beans he assessed 
cus garde ff seeds. Lhe piot such. but were seeds whic 
were free: nobody questioned that they were seeds 
as by inspection they wer 

ir Maillard is Laer p< [3/.. Jt i Wi 

In view of the fact that the Treasury Circular was 
the hands of the defendant. and was used Dy the officers 
as the rule governing their valuation of the goods, we 
think that the protest is to be regarded as an objection 
to that rule, and as an ad quate complhance with the 
Act of February 26th, 1845, and that it set forth with 
all necessary distinctness the grounds of objection to 
the amount of duties assessed.” 

In fairness and in fact the ‘“ notice of dissatisfac 
rion : lodged in the ease at bar. cid acquaint everybody 


eoneerned with the importers: claims: and the Govern- 


ment so responded 1} deciding Upon it. The protest 
evineing such claim which was in fact lodged was not 
only adequate but was competent to be received in 


evidence. 


x. 
Conclusion. 


ln conclusion, it is therefore submitted, that it being 
bevond controvers\ that the IMportations iD question 
are seeds of the tield bean, and neither garden seeds 
nor the vere table itself in awny form, but sunply its 
seed, thre classification of the article for duty IS estab- 
lished. A classification so fixed is not to be disturbed 
by CLUS the article IS ()] IS not edible Or is commercially 
called beans Or hot called i} trade a see dl on Is not usec 
tor“planting. 

Needs 18 a COMMON plural baud Incapable Ot trade 
explanation to inform the judicial mind. Besides, it is 
testified CO he ra reneral (>) poprlar term, and has ho 
special trade signification. Common knowledge as to the 
distinetion iY rweeDh vevcetabl > and thei seeds IS. there- 
fore, the narration of common tacts of elementary 
knowledge in harmony with the judicial cognizance and 
triude usage. If there were not an harmonions unity of 
meaning inthe use of the terms vegetables and seeds, 
both in trade. 
ease nnieht be different. The attempt to fasten a fae- 


bn sclenee and in common speech, the 


titious meaning to deseriptive terms of common speech 
has been uniformly condemned. This Court will not 
permit tariff terms to be evaded by any such artifice. 
In this case the rule will hot be varied because the 
(rovernment seeks its relaxation. It is true in tariffs 

cus 1) eontracts and deeds that if words are 
novel, obscure or of an obvious commercial peculiarity 
requiring explanation betore they Cull be comprehended 
by the publhie mind, testimony may be received tO ald 
in the applieation of such words to objects of revenue. 
But such instances are rare, and must arise upon the 
face ot the statute Exceptional significations Cahhot 


be lawfully admitted tO vary or to destroy the obvious 


* 


io 
le seriptions of a revenue statute (Congress uses terms 
} in their natural sense ; and when the terms are thos 
of COTMMIOL speech this sense cannot be varied Dy any 
testimony. Else the law would be uncertain, unequal 
aus and of unjust discrimination i) its operation. 


Hence, commodities confessedly seeds of the bean, 
assessed by the Grovernment as seeds of the carden 
bean, and shown by uncontradicted testimony to be 
seeds of the field bean, cannot, under the verdict and 
testimony of this CASE ESCAPE the classification a) seeds 
by assigning some artificial me anine not found in th 
Statute to the term ~ seeds.” 


vr . } } ° j 
The judgment should be afhrmed 
of 


Henry Epwin TREMAIN. 
Mason W TYLER, 
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Paragraph SOS speaks specifically I Tong iit ronqua r Tonk 
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Parifl Act ay iaSS.). ( Oneress did. to some extent. provide in meee 


ror hye ans DV that mame In doing Ss), if made a distinction bye Tweel 
those edible and those not edible, and admitted the latter free of 
T4 = ‘ } fe 7 : 1? i hy! 

duty It is plain, then, that it had in mind beans edible, and beans 


not edible. and appreciated And meant to state +} distineti ' 


| 4 . . : - . ' . . as 
Wher . nen. } made an eXpress Provision for one kind hy mentiol 
>] i] (fae. rcpt tive La NLT apply CEL Pressly MIME. erelusto altortus 
Ltsy in ye ant ( \ pore i DrOVISIONn, suffered to cone in) tree of duty ‘ 


beans not edible, IS not thie inferences strong t | at if did I 
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vimit free of duty the beans edible, and that it meant to provide 


ryyy ; ‘ 1? . ij | , | 
Phat law speaks of regetahl-s But beans of the kind or in the 


form: of th article in consideration, as an article of commerce i] 
| } cael } ‘ 
ridl Ce frphles P hye l iT'¢ the sees ot the bean plant, which latie? - 
y ° -, a : . : 
a Ve retabl so paragraphs Ist). Law ana H.56. where mentior . 


\s these beans are seeds. what does the Tariff Law say of seeds 
Sees Ae Spoke r (yf by thy ut rhedtile in T. | ; mew, in five plac (ex 


paragraphs 94, 636, 760, 761, 465. Paragraphs 94 and 636 do not 


apply to this article of seeds, for these are edible. Paragraphs 760 | 
and 761 use words broad enough to take this article in. unless it is 


mare preart ie ularly proy Laie (j tO? 1?) another part of thie Tariff rr? ; 


| learn tit 
bie OTF SOWLD ’ Tine rarcae ns adjacent to dwelline-houses. ama 
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densed population Phi common notion § of rarcde n-seeds is this. | 
| 
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f the customary food of | 
seeds which, sowed o1 i 


| } a: . 4 : 


ICS w hie 


‘ } . ‘ ‘ Ts . + : : ; . . . | 
common notion thereol shove stated i IS not easy. the refore. | ; 
‘ ’ , « . seh _ ) ,v? “¥ > «> | ’ “+ * > +} of Ba ° £ Pe ai 
Ba) ol ani Linporta On, OD renera principle s. bat It iS O} garden 
seeds or of tield-seeds ;: nor to frame arule, on general principles 
and general knowledge, which will always exactly appl) We are 
CONSLTAINEGEd, t bre ie fore ‘ Te) SPE if \Wé can ah interpretation ret at thie 
purpose of (oneress, and f if did nat intend to charce thie phrase 


rarden-see 
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HHO FREE ENTRY—LENTILS. 


TREAS y DETAPTMENT. October 21. 1*84 
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a —_ } { > | 
‘= § ‘The Department is in receipt of vour letter of the 20th in- 
stant mre ur c> Thee proper classification of lentils lported an 
Hlenry Eevee 
| P 
Phe questio} Lraose por difference of Opto! between. thre 
| ' . } : } ot ‘ ‘ } 
naval othee and vour ofthese Phe nava fticer held that the articles 
wern»re nol «*¢ iw tit yer dutiable is \ ¢ retubles, Liryaie r paragraph 
si vse ’ ry* . } } 
286, at 10 per cent. ad valorem This view was based partly upo: 
| Po ‘ ‘ 4 > | ] . | . : j 
the fact tha prior he Act of Mareh 3, T8838, such merchandise 
wis cinssed as vecetables, and ne is Seeds, ane iso from the fae 
" | } 4 
linn ese iriicte Del eaible Tine are exclude 1 from t bre Pree - 
bye ilismé¢ para ! >i) 54) CACC] ~ therefrom Ve re] poles ABaLe seeds 
| i 
Wire ins (*¢] We. and fii paul raph aft). ce) SeCeCOS OF aii K (is 
: 
‘ j 4 j | } ‘ 
CACO) meaieimna CCl ft otherwise provided Tor refers Only 
t} " , 37 i ' ¢ } } . s\ 7 ‘ » f ) mpfr 
SUCTL APTTICIES a ire lie if r CPRAinted i tilts ¢ il} 
Lentils as commonly imported are seeds of a vegetable [ro thre 
m , . 
Amertienn © ve peverie \ ime LO pave eNTPIS ire descriped 
: 4 
] ; ; ; 2 ] ‘ . ; ; j ia? ; . ‘ 
Nh esSculit oh f ie’ Tye Lats \ ana Is stated .that thre prick 
‘ , } , 
bears pods containing from one to four round, flattened, doubly 
' 4] 14 ‘ ; : +} ‘ } *\ : ‘ 
CONVEN Ce thet me CUuLlllLVa ihe CQ S Is very simlal () 
: , 
that of the pea, requilrin i drv, warm, sandy soil, and that { Is 
| : . 
SOW) Cary I Vay brondcast, tended merely for fodder, but I 
ciril . y The tine ! | SPECS its (LeSITed. 
hie ippraise! reports that the articles forming this portato 
7 4 - ¢ ] erty " > bys +} ‘ - arctan 1 
aT lc? SEE i i¢ (*T} L pian ~ mL THAI meyv are ho rarden-Seeds 
a 1? } . } — 
and not being venerallv sow) 1 gardens, but are field seeds, and s 
1?) tar\y , } st : y yee rg ' } 
fall into the classification in the provision in paragraph «60 for seeds 
' } 4 4 . \ ‘ 
Of all Kinds n HOT WIs¢ provided for, which are free of duty 
res — . 7 ) 
Cha Phe y iT? SCS fH ij Oot ve retubles is shown t>\ Dec ISiOn 0255 
’ ry iiry i ‘ , +) ricci ‘ hh} } ¢ ‘ t } ¢ 1, ‘ +} . 
revauraineye liyV ¢ pers} wale. Deas which states ae Deans oO hye 
ly ; ot t } - ) t +) +) } thy :} ler , 7-t Ta “at} ) - 
KING OF TT 20° LOOETEL OF i¢ IPLICie nen unaer COoOnsiaderatlon, as AN 
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t | ‘ ' ] } : gi 
the be th Pian which tattel 7 i veretable Whether REPOS / 
; ele? 7 ext) ‘7 ended for We ‘ir a artic f , Jewnt @) fi 
j r } . . 7 ‘ . 
4 (iid Se 8 ¢ ‘ f } I Hie question j ther) CUISRI if? 


The \ 


ire sf t be Ciassedi as seed rardiess : 3 purposes 
which intended 
Paragraph 636 excepts these from edible seed f the kind ther 
in provided for, but so far as concerns seeds it only includes at 
matic seeds and seeds of morbid e¢rowt! and lentil seeds a 
neither of these Varieties ind s are ! itfected by that mar 
crap 
The Department decides tha ent PES re free of duty ] if 
Paragraph 160 
you will take acti ce rdingly 
Verv Respectfully 
H. F. Frene 
\ . ! bao l | r\ 
‘ t’¢ ! @& =} - Aw \ ¥ T 
APPENDIX D. 
Webster > Dictionary defines Lye Ll) Ls ' Q wel] 
i 7 _— } ] | 
KHOW]) leguminous priant and its seed of many varieties 
the principal speeles beime the faba vulgaris 
Phe is rad \ Pirie f Eneye Dechy H2y i ( ish peace ™ 
thus detines Deal 
The seed of certain les it} Is plant Cuilivated for rood 
over the world and furnished chietly byw the renera Faba Phaceo ~ 
Dolichos. Cajanus and Laia fle common bean in all its varieti« 
s cultivated in Britain and on the Continents of Europe and Amer 
Cua Is Tipe product of t ‘ aba Vulearis The rene bean kiiney 
OT Haricot is the seed of thr Phase us \ iigvaris, but I Ind 1 SY 
eral other species of this genus of piants are raised ind form n 
small portion of the diet of i¢ inhabitant From the genus D 
chos again the natives of India and S uth America procure beams 
or pulse of no smal importance as articles of diet such as the D 
Ensiformis or sword bean of India. the Lima bean Are Resides 
these there are numerois othe Dp RPR litivated for the food hoth + 
man and domestic animals. to w ich the name beans s frequently 
civen The comm bean is even more nutritious than wheat. and 
’ ?} 


form of levgumen,. whichamounts on an average to ¢4 pel cent It 
. y ; . , : ,* e 
is, however, a rather coarse food and ditheult of digestion, and is 


chiefly used to feed lorses. for which it Is admirably adapted. In 


England French beans are chiefly. almost exelusivelv. used in the 


reed) SLILLE@. hie W I) 7 toad Perris CHLET is ul tuble vegetable or 
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‘ +1 S| , 
univ for winter and spring ist Phi yreen pods ire cut across 
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poses [hid j \ | ive recedqdy pithou 1} they COntTaln i jJareer 

propor [1 rit matter than anv of the cereals Pine ic 
iowinge table Ives The mposition of the different varieties as viven 4 
bv Braconnet and Einhof in Prof. Johlnson’s lectures on Agricu | 
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RIE DLANDER, HERMAN HOPOLD, AND HENRY 
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J. FRIEDLANDER ET AL., &¢@., VS. TEXAS AND PACIFIC RY CO 


f .’ } ’ 4 . Ye arte a . y : . was he 
Seal United States Circuit Court. Eastern District of Texas. 


l In the Cireuit Court of the United _— for the Eastern 
| District of Texas,in the Fifth Cireuit, Holding Sessions at 
Galveston. 


J. FRIEDLANDER & Co 
NS. ‘Law. No. 1323 
Texas AND Paciric RAILway Company. } 


Be it remembered that in the above entitled and numbered cause. 
lately pending In said court, in which final judgment was rendered 
at the re: gular November term of said court, 1SS5, to wit. on the 
20th day of November, A. D. 1885, the Honorable Don A. Pardee, 


judge of the circuit court of the United States for the fifth circuit, 


presiding, the following proceedings were had and taken in said 
court, to wit 


L Lranscript from State fourt kiled Meh 4 ISS85 
J. FRIEDLANDER & Co 
Texas & Pactric R’y Co. J 


(Index omitted in prin LIng mee gel ral index. 


HE Ss] (TI ()} io XN Ls. ( (jit ney OT Cralie STOW 


rt Lye 


yun and holden at (guiveston. 


a 
_ 


Ata term of the distriet cou 
within and for the county of Galveston, before the Hon. Wm. H. 
Stewart, and ending on the 29th day of November, A. D. 1854, the 
following Case Came On for tri il. to Ww if 

J. FRIEDLANDER & Co., Plaintiffs, 
VS. -No. 12058 
Texas & Pactric R’y Co., Defendant. J 


.) Plaintifis’ Original Pi lotion. Filed Aug. 26, LSS4 
In the District Court of Texas, in and for the County of Galveston 


J. FRIEDLANDER & Co 
is, -No ed 
Texas & Pacrric Rattway Co. } 
To the Honorable Wm. H. Stewart, judge of the district court of 


(;alveston county 


The petition of J. Friedlander, Herman Leopold, and Henry 
lavant. all of whom reside in the rich f New Orleans. in the State 
' Louisiana. and at the times and 1 ms matters hereinafter men- 


a 


ane were and still are partners doing basienes In the city of New 


1—23 
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Z J. FRIEDLANDER ET AIL., &C., VS 


Orleans aforesaid under the firm name and style of J. Friedlander 
| | 


, r : ..¢ , ‘ ) ae SO Ce : — 
WW Co DialNtilis, avainsi The lexas A Pacific LaliWay Company, a 


i . : 
private COPPy ration created by an act of Coner ss of the | nited 
state and exist ne il the State of Pexas unde} sald act and by au- 
thority of the law | said state, and having 1ts legal domie] and 
principal offi t Marshall, in the county of Harrison, in said 
State det irllil especttully shows that thie said defendant COor- 
poration has an agent and representative in the county of Galves 
Lon, Il Which said count tne local agen representing sald eorpora 
tion is W. H. Newman, who resides in the county of Galveston 
that hy) retorore to Vv 1) thre oth) (| LV O| Nove m be l’, LSS 7 the said 
defendant corporation. by and under authority of its said charter 
and the laws of tl State of Texas, was and still 1s doing business 
asa pubvile alia bimon earrier [ol hire and /- ward Of passengers 
and freight upon and over its railway from Sherman,in the county 

of Gravson. in the said State of Texas, and over other lines 


t ] +] ' 17 “srt | »7 ‘ , I ‘ _ ; : 
i connected therewith. easterly to the city ol New Orleans afore- 


sald, and was engaged in transporting for hire and re ward 


> « } } ’ ‘ a »4 i : i , srt . ‘? | 
proakice ana commodities or all sorts from Sherman atoresatl LO 
] } 4 , . | , , 
\ é \\ { } f i} —_ LTO!) a (} i} 1] 11) Liye COTES! QO} iTS Sid] i) ISTrIeSS q¢ 
, ’ 4 ‘ Q'] { ] , 
" , ’ } y * A ‘ ‘ | ¢ ’ 
Sala ¢ POT riel Lid merehnadalll, a Sherman arforesvnld, on the 
‘ | i 7 , , 7 i 7 P 
ssid Ot] of November, 18S3, by and through one It. D. Kaston, 
| . { } + | | Aaa ead | : soa d Coad ] 
V“\ » \ ~ ! id= «Ul re Gy Sald defendant thereunto Tu Vy all 
lawful authorized, received of and from one J seph Lahnstein, for 
, ) 7 
transportatio nd Carriage frotn Sherman atoresaid to Ne Vv Orleans 
ni git 200) ] . ked and 
site l'¢es | OO} ij i ¢ Bate rey La ZU) Dnies O] COLTON. mArTK Ee! Ali 
welghing as TOLIOWS, tO W 
i ] } ‘ , _ > oes , ] ] 1 > 
100 bales, marked Il A k, weighing 51,000 pounds, and 100 othet 
} , al } |D ed —— oe | ~ : } seo wel —— 
bales, marked | L,and weighing oU,000 pounds, which said cot- 
} zz ’ , . , , 
ton was then and there of the reasonable value of fifteen thousand 
} } 4 1 } } } ] ; - ’ 
C(lOLTATS »? i } « 1 (1eTe) Mant. by, and bLarougn Its snid agent. Ie 1) 
| } } 5 | | 
‘ . ? ‘ ’ ; . 
Kaston \\ is th Ind there bv the sald defendant thereunto 
ee ae oe | ks | . id 
IAW TULITYV alid tu \ Ltt rized, In consideration Ot thre receipt Ol Sali 
e . . , , ° 
’ an i ; " ; " ; ‘ ot s) s Ta" ? 4 j , . 7 Lt 
cotton as aforesaid, for transportation as aforesald, and in considera- 
‘ 
i F ] ; ] ] . id ° 
LION O tu ul id reward to be to the said qderTendant pal thereon 
| 
+} ; ~ ; : } } " ] } , 
at the rate of ov celts per indred pounas executed and deliveree 
} | } | . } 1] 
to the said Joseph Lahnstell LS. thre sald defendant’s. certain Lik 
i 
4 ac . 4 ] \ } . | ] } 1 ee | } = 'y 
Ol lading qaiead Wovemovbder Ot SSO, lh and Dv whieh sald bill ot 
} ¢ } rr } r } } 
; . ] ‘ . 4 . ‘ : 
iad ms cil ™ it GeTe)] bali agreed undertook. Prot! ised ana COll- 
t »7 1 aaratl ti ‘ | | bay f 1? ’ peerur « ] ly y . 
LrPact i > i il Liit s«aliti © OSepth ZALILTISLCIHI tO Carry ali deilvel 
= = j *Ji if ] ] i " ’ : oo = "7 .  ] ” 
e) Salad 200) Dales OTF Cotton at New (Orieans aftoresald to the ordel 
. — ' : 
of the said Joseph Lahnstein 
| 


according to the usage and customs of merchants and shippers of 

cotton at the times and places aforesaid, the said Joseph Lahnstein 
. . . A 

endorsed the said | of lading by writing lis name across the back 

thereof, and, for valuable consideration, delivered the same so en- 


} ’ } ] eee ee . 4] . . 4 i : } 
dorsed to these Pialhtlits, ana thereupon and thereoy assigned, trans- 
arr t ’ , . ] coe } pa 1} ’ 
ferred, set over, and conveyed the said cotton and said bill of lading 
°4y + . > 3 , : 


weer _ ] a } 
LO these pia Hts. ANG ordered the Said eotton to be delivered to 


] : +4 } , j } 4 4 ’ . . . . 
these plaintiffs W\ defendant at New Orleans aforesaid, by reason of 


a 


— 
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all which the said defendant became liable, and, being SO liable, 
undertook, agreed, and promised to deliver the cotton aforesaid to 
these plaintiffs within a reasonable time after the said 6th day of 
November, 1883. Plaintiffs allege that one month from and after 
the date of said bill of iading, to wii, the said 6th day of November, 
1883, was a reasonable and ample time for the delivery of said eot- 
) 


ton, under the terms of the said promise and undertaking, by de- 


fendant,. but though the said time has 


defendant, though often thereunto after req uested, hath hitherto 

ay 7 | a a ee et ee , J 

failed and refused and still doth fail and refuse to deliver the said 
} er: ; . - 

cotton or any part t | ereor to these pialnuilis, who are the lawtul 


‘ ] 
owners thereof. whereby plaintiffs have been damaged in the sum 
of fifteen thousand dollars. 


(: T 


its liability to these plaintiffs, pretends and alleges that the 
said cotton was not so delivered as in and by. said bill of la ling Is 
recited and acknowledged, but that the said bill of lading was exe- 
cuted without the receipt by its said agent of anv of said cotton, all 


’ 
; 
delivered to sald d an Oy 
ee eee er thin dafevas) enbnmeed: fend 7 ) 
ana ACK Ii wiedgved, YG Ww Lijit CAC ICiIdd] ce Pp | iro ij S@PLLIIT) 9 ly) 
’ } ; }  £ 
7 ‘ ‘ ; t ' ; , 
that fact in defence of plalntifis cause Of action upon said bill of 
| } , +, 47 } $+ ¢] ] 1] cr | 1; > oe 
lading, because these plalntiils say t he said bill of PldqdidnYes Was 
‘ hf d 1? +. rr) , ? ot i ty ) La, int * i ' ) , ? Wnd . 
exe ait hil i()i il * f ii cA a5%4 Se hel i i aAit y\ Citi SOT t i i Cl 
+ } <y va T ’ 1 4 rs? ] +} ? ] mie ; 4 ie 
Lia usave a (] CUSLOULIIS O1 TLItl PAtIUS Lidti Ul i Fier bPLeLTILLLIS ‘GarT* 
4] ae ‘ ; ? | 1] 4 ] 
t \ ? ) 
1) Wpon Li \ weLee \ » Scat itl ii i i ‘ii 5S tm ee iii re >} ‘ » ee | lb yi) 
i on 
; ‘ a. | 4 r ] } } ’ 
if jai! s bhereln | lead, Libent sriid] ite 1} bad tL) CT) taf Yer I LO Lift 
} } r , ’ +} 4 ’ ' ‘ , 4 P ; 
‘ ‘ ’ , ’ . 
oe rehnaall as LIOQTeSal Se ‘ 1(] Libct t (1 ii ici tl rae CU | i‘ { uy % wry 
, , 1 , 7 
i 9 ‘ i 
ind deliver said cotton Ss aroresald iIVahce i to the s d Joseph 
. ? } 
onan , , ‘ , ‘ ? = ; ’ 
Lahnste IT) ana paid ‘ + Ll] yy) biIs Oras tiita re | i » 5 C' ics ci iif it) 
‘ ‘ ; 
’ . } ) 7 ’ ’ ’ 
, ; ' ‘ ’ ‘ ‘ } ‘ vT. ‘ ‘ . ’ 
COnSIGeration OF DIS Ss 1 oPallsiel } Sal 1 i i yi Fch Cl idhs Lt) Pest piadili- 
+ : | ' ? , ? s* 
aha + . ; ‘ ‘ , ‘ 
tiftis the sum ofl Ohit the isand iO Se li WI ne LUth day of} 


5 
. , , , y , ’ } 
4 ’ ¢ ‘ ‘7 + ; ; 
Upon the faith of the recitals and efteet sald DI) 0] Wing as a 
>) ‘y + + ] } . + | ++ " t | , . + . ‘ ; ' j ; 
contra LO Geilvel bat UW) a3 rely I Ie - i os i] it) 
} } 
5 | t } . < tty ' " , " «° ; ' } ' ry? Yet 
t ci | i t it i] COI i ‘) 3 i ‘fog be ‘ i ‘ i act . \ y 
—_ , x . " i 
' + ; ¢ ; + ; j ' 
j OU it 11 La) ade Tye if } i T tr] ™ f { i j i {) i J ior 
{ 7 . 4} i} 4 
| t¥6)} { ; 1¥) ; y O67 . , ¢ 
Like bride hid MALLIOIL OF ULEt RPacLELIit is it i peal it] i i 1} 
’ } } 7 } } } 
. : | + os . + 5 ; ‘ y . ; ‘ > 
Lt) erest Live reot)? PPO tf ore an Lhe} } De ii ()j bit if if] 1) i ced 
ea + | i no rey Tet ’ ¢ | i. ryT ro , t+], 17 " ’ + | ore adil ? 
r\ t i( Sala cA it i} i i pia i i vii boo ‘ yi Sal idl AJ i i Ji 
. (¢ 4} } ) { } } | 
Py . " , >) x } y)\? y \ 1? < } ow 
i j oO 1T) Liat pj i tdci il i i «A 1d] iiida | Sian VI) 7 ij iif Wal «i j i Trize 
} } } } } } 
7 ‘ ; + . P ' ; ; ; , | 
t>\ he gdetendan » Al and dadeten its are es ypped to deny that 
tT 7?) ii ? ? ¥ } .. ne. >} | t } } Baa, at + | > 1 ') $14} f ° 
SAld Cyt Pia YW as i a. Y ‘ i = | P>. i¢ ‘ L1t}IS 2 | t kote) } i it tt Ol 
; 
: lef | h said bill 
> F ¢ 7 : ) { , ; 4 ? ) — ‘ ’ : 
Gahag? ~ ()}) i LL 1) i Laas et l S Li ‘ t » COUP WIth) Sa pid 
] } r ; f° +] } Prat ‘ 
; } ” * } . ' ? ’ ' , sf 
i had! td LO if CAG i] . cv] ete S i if) it- with nterest 
7 ’ 4 j 
ay r Tt > 9 ," ? ? ? } ) yy " ; 
ae rer ij ct t if Aci Ul (i » ‘ De] Liii ‘ ii (ptqi Eiie (Jal L¢ ‘) DAYV- 
z 
; ‘ ; : ' , } . } _ . i | ‘ . } ; 
ae hil Lie] , mo bore a I ae ~ i L be ‘ AS i | cod LI al (i @ if il belli 
] ; } | ‘ j ] ; +144 
r y } ? y | ) ? 
recelved sald Gotoh ink Salad O i aging mentioned thie il }) Lifivills 
plead ry 1,4 nil nit thie fo.) ] value + | somal  @, wit t} . rim at fhtte 
feLith) ()i © oe I) ict ‘ wil , iil cal ‘ LiIICL Pi, ‘ ‘ is iif SAe eee ih fiteell 
+}, ' ‘ — ] in ani suvitiy +o * 9 , + ° } ue ) + + . ©. - ff so $i (<4 | - me 
Mmousana GoOLliadPrs, Will LNAveCTes AICTCOL 1LOlyI and aitel vil Voli gay Ol 
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December, 1883, when and before which time defendant should have 
delivered said cotton under said bill of lading, according to the true 
intent and meaning thereof. 
Wherefore these plaintiffs sue and pray for citation against the 
4 } 
1d 


sald defendant and ror jue gment for their gamages aforesaid, LO the 
. _f , } ’ 7} Sa | . . , 
amount of fiiteen thousand dollars, with 1nterest thereon, at the rate 


of 8 per cent. per annum, from December 6th, 1555, and, in case 

defendants establish that said cotton was not in fact received, that 

these plaintiffs at least recover of and from the defendants 

‘ the aforesaid Sut of eight thousand do lars. with Interest 

he rate of S po r cent per ahwum, from the LOth 
I 


3 
Lhnereon, at ft 


| 7 ] . ] . {° . " 5? 
day — November. 1888. and for such other and further re 


’ 


lief and 
mrocess as unto the court shall seem meet and proper under the cir- 


cumstanees of the Cast 
SCOTT & LEVI, 
Counse l for Plaintiffs. 
lcndorsed : J, Friedland: rW Co. vs. The ‘Texas a Pacifie Railway 
Compapy. No. 12053. Plaintiffs’ original petition. Seott & Levi, 
for plaintiffs. Filed Aug. 26, 1884. Alex. Easton, clerk D. C., G. 


("0 
Citation. Issued Aug. 29, 1884 
| lik STATE QO} | EX AS. County of Galveston : 


In District Court. October Term. A. D. 1884. 


The state of ‘Texas LO the sheriff Or any constable of (zalveston 
county, Greeting: 

You are hereby commanded to summon the Texas — Pacifie Rai 
way Company, 1f to be found in your county, by serving it with a 
of the district court for the twenty-sixth judicial district, at a « 
trict ¢ holden in and for the county of Galveston, at the 


; 3 , a ‘ i 
copy ol this writ, to be and appear before the honorable the judge 
; 7 


‘oOurt to ay 
} 
-| 


louse, In thi CITY OF Galveston, on the first Monday in Octo- 
ber, 1SS4, to answer the petition filed in said court on the 26th day 


ray Lucust ISS in Cuaillse N 0. LPOD3.  y |. riedlander. flerman 
J Leopold, and Henry Viavant, composing firm of J. Fried- 
/ ] 


lander & Co., plaintiff, rs ¥ Aas = Pacifie Railway (om- 

| 
,? i ’ } 1} ; . , 
liteen thousand aoilars, which tha V calle re thre VY sustalhie a bv the 
liver certain eotton as it aoreed and 


Oo; hence they pray tor damages aforesat 


} 
undertook ze 
‘OSES , ent 2. naral }” Bred ‘ S } mo t 1] if 7 t | 1 ) laintifts 
Ct): ( Uuil, ClicClial iGsitcin GO WIOoOre IULlLlV sel tOTthn ht Prairie S 
petition on hile 

a oe — , , : 
Herein fail not, and due return make of this writ. 
Issued ? Oth dav ot Au 


— — -_ > al i; ; vs 
Witness Alex. Easton, cierk OT the distriet court 1n and for sald 


itiffs sue for damages in the sum of 


oA 


ae 
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county of Galveston, with the seal of said court, this 29th day of 
August, 1884. : 
Attest: ALEX. EASTON, 
| SEAL. | Clerk District Court. Galveston Co. 
By EDWIN BRUCE, 


’ ae 
DD puty f /, re 
i . 


Endorsed: No. 12055. riedlander & Co. vs. The Texas & Pa- 
cific Railway Company. In district court. Citation. Issued this 
29th day of August, 1884. Alex. Easton, clerk D.C., G. Co., by Ed- 
win Bruce, deputy clerk. 


She rilt’s Re Lurie. 


Received this writ on the 29th day of August, 1884, at 10 o’clock 
a.m.,and I executed the same on the 13th day of September, 
10 1S8-, by delivering to the within-named defendant, The 
vallway ( ompany, thro’ W. H. Newman, 
“~~ 
i 


11S 


Texas — Pacific |] 
agent, 1n person, in the county of Galveston, a true copy of 1 
writ. 

Sheriff’s fee, $1.50, due. 
WM. P. OWENS, 
Shi ritt Galve ston ¢ ounty, 


By GEO. J. TOWNSEND, Deputy 


Kiled this 27th day of sept., ISS4 
ALEX. EASTON, 
Clerk D. C.. G. Co. 


ee ee eee 


; 


Deputy Cl, rk. 


Original A nEWe) FB led ¢ et 1). | mS | 
In District Court, Galveston County; to October Term, A. D 
1S84 


J. FRIEDLANDER & Co ) 
Tor Texas & Paciric Rai~bway Company. } 


Now comes the defendant and pleads to the jurisdiction and says 
that this court has no jurisdiction over this defendant, and that the 
petition does not show any jurisdiction 

And, for demurrer. defendant SaVvs that the netition 1s wholly He 
sufficient In law. 

And. for answer, defendant denies all and s1 
ln the petition contained. + 
. BALLINGER, MOTT & TERRY, 


Attorneys for Dr fendant 


6 J. FRIEDLANDER ET AL., &C., VS. 


Endorsed: No. 12053. In district court. J. Friedlander & Co. 

vs. Texas & Pacifie Railway Company. Original answer. 

1] liled Oct. 10, 1884. Alex. Easton, clerk D.C., G. Co., by 
Mdwin Bruce, deputy. 


Agreed Slate ment of Facets. Filed (ct. 25. 1SS4 
“ Original.” 


J. FRIEDLANDER «& Co. ) 
US, ~No. 12058. 
Texas & Paciric R’y Co. J 


Suit pending in the district court of Galveston county, Texas 


In this cause it is agreed, in order to save costs and simplify the 
proof a a 

Ist. That on November 6th, 1883, at Sherman station, in Grayson 
eounty, Texas,on the Eastern Division of the Texas & Pacific R’y Co., 
I). D. Easton, agent for the defendant at said station, executed, as such 
agent, a bill of lading, of which a copy is hereto attached, and de- 
livered the same to Joseph Lahnstein, the person named in the said 
bill of lading. 

2nd. That said Easton was, at the time and place aforesaid, the 


regularly authorized agent of the said defendant for the purpose of 


receiving for shipment cotton and other freight for transportation 
by said railway company over and along its line from Sherman sta- 
tion aforesaid, and that said bill of lading was in the usual form 
and made out upon the usual printed blanks in use by the said ‘de- 
fendant at said station, and that said Easton was authorized by said 
defendant to execute bills of lading for cotton and other freight by 

him receivedfor the purpose of transportation by the defendant. 


a" 
‘ 
IN 


lading by writing his name across the back thereof, and.drew 
a draft on the plaintiffs in this cause on or about November 6th, 
IS83, of which a copy is hereto attached, for the sum of eight thou- 
sand dollars, pavable al sieht to the order of Oliver & Griggs, and 
attached sald draft LO said bill of lading SO endorsed. and On or about 
November 6th, 1885, forwarded the same through said Oliver & 
Griggs for presentation to and payment by the plaintiffs in this 
cause; that in due course of business as bankers said Oliver & Griggs 


forwarded said draft with bill of lading attached to New Orleans, 


where the same was presented to and paid by said plaintiffs, say, on 
or nbout November 10th, 1883. 

tth. That in paying said draft the said plaintiffs aeted in eood 
faith and in the usual course of their business as commission mer- 


chants making advances upon shipments of cotton to them for sale, 


ana without ctiy knowledge of any fraud or misrepresentation con- 
nected with said bill of lading and draft, and with the full and 
honest belief that said bill of lading and draft were honestly and in 


vood faith executed, and that the cotton mentioned in said bill of 


ord. ‘Phat the said Joseph Lahnstein endorsed said bill of 


— 
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a 


lading had been in fact received by said defendant as represented in 
said bill of lading. 
oth. That plaintiffs had previously paid one or more drafts upon 
similar bills of lading signed by the said Easton, as agent aforesaid, 
shipped them by the said Joseph Lahnstein for sale by plain- 
15 tiffs as commission merchants for account of said Lahnstein, 
and that the cotton so previously advanced upon was received 
by plaintiffs in the due course of transportation, pursuant to the 
terms of the bills of lading upon which they made advances respect- 
ively, and that the bill of lading of November 6th, 1853, was the 
first received by plaintiffs from said Lahnstein and not fulfilled by 
the defendant. 


It is agreed, however, that either party may take evidence for the 
purpose of establishing the dates, amounts, ete., of said former drafts 
and bills of lading. 


6th. That in point of fact said bill of lading of November 6th, 


1885, was executed by said KE. D. Easton fraudulently and by col- 
lusion with said Lahnstein, and without receiving any cotton for 
transportation such as is represented in said bill of lading, and with- 
out the expectation on the part of the said Easton of receiving any 
such cotton; [That the said Easton and the said Lahnstein had 
fraudulently combined in one other case, whereby the said Easton 
signed and delivered to the said Lahnstein a similar bill of lading 
for three hundred bales of cotton which had not been received and 
which the said Easton had no expectation of receiving, the latter- 
named bill of lading having been given early in November, 1883; | 
that the plaintiffs in this suit had no knowledge whatever of the 
facts stated in this clause until after they had in good faith paid and 
advanced upon the faith of the bill of lading sued on and the draft 

thereto attached, to them presented as aforesaid, the sum of 
14 $5,000.00, as hereinbefore stated. 

(The facts stated in the sentence enclosed in brackets in 
clause six is objected to by plaintiffs as irrelevant and incompetent, 
but if held competent is admitted as a fact.) 

7th. That the cotton mentioned in said bill of lading, had the 
same been actually received by defendant and forwarded to plain- 
tiffs, would have been worth largely more than the amount so 
advanced by said plaintiffs as aforesaid—that is to say, would have 
been worth about $10,000.00—and that, except the cotton was not 


received nor expected to be received by sald agent when said bill of 


lading was by him executed as aforesaid, the ‘ransaction was, from 
first to last, customary and in the usual course of trade and in accord- 
ance with the usage and customs of merchants and shippers and 
receivers of cotton. 

8th. That on said November 6th, 1883, and long prior theretoand 
ever since the headquarters and main offices of defendant were and 
have been connected by railroad and telegraph communication with 
all stations on defendant’s railroads and with Sherman station afore- 
said, among others. 


H 
s 
' 
' 
; 


FRIEDLANDER 
That the defendant Is a corporation created and existing and 

domiciled as alleged in the petition. 

SCOTT & LEVI, Attorneys for Plaintiffs. 

BALLINGER, MOTT & TERRY, 


Attorneys for Detendants. 


& (Copy of Bill of Lading.) 
Cotton bill of lading, domestic, No. 99. 


THe Texas & Pactric RAILway Co., 
SHERMAN STATION, EastTerRN Diviston, November 6th, 1580. 


Received from Jos. Lahnstein two hundred bales of cotton in ap- 
parent good order, marked and numbered as below, to be transported 
from Sherman to New Orleans, La., and delivered to the consignees 
Or a CONTI eting common carrier. 

The cotton aforesaid m: Ly pass through the custody of several] 
carriers before reaching its destination, and it is understood as part 
of the consideration for which the said cotton is received that the 
exceptions from liability made by such carriers, respectively, shall 
operat Lt) he carriage by them. respectively, of the sald eotton as 
though at rein Inserted at l neth, and especially that neither of sald 
be liable for loss or damage of any 
kind oceasioned by a lay s from any Cause Or by change of weather, 
or for loss or damage by fire, or for loss Or damage On Se@das, Jakes, 
canals, or rivers; and it is further especi: ily unde rstood that for all 
loss or damage occurring in yrne transit oft the S ad cotton the lea 


Carriers Or this company sha 


remedy shall be against the parti nae Pt in whose custody 

] } ; ee ae | | : 

Lhe said eotton may ael laity -at the time of th happening there of. 
being understood that t Biiosin r) Paeifie E. allway Company, In 


rece iving t he said cotton to be forwarded as aforesald, assumes no 
other re spol sibility for its safetv or safe carriage than mav be in- 
curred on its own road. It is further stipulated and ag greed that in 
case of any loss, detriment, or Gamage done to or sustai ined by any 
the property herein recelp ted for during such transporta- 

16 tion, whereby any legal lability or responsibility shall or 
may be ineurr d, that the carrier so liable shall have the full 
benefit of any Insurance that may have been effected upon or on 
| on, either >y the consignor or by the consignee 
or by any one on behalf of ther, whether such insurance be by 
open, general, or special p licy All cotton will be subject to neces- 
sary baling, and is received at owner’s risk of wet and dirt, and ear- 


<y va. ? | 2 Sl 
account Li Silla Cot 


riers will not be accountable for loss in weight aris- 


: . — } cil. . . - . 
Ing irom UNnavoldabile causes: © freight to be paid on 
Ee es ‘ —_ ee oe . ol _ 9 asad sei si 
the actual gross Wel@nt ascertained DY the COM panee s scales. Claims 
for damage must be reported by the consignee, in writing, to the 
’ 2 . " . . s . . ° : 

age Lis ering HWne Within tohirtv-s1x hours aiter the CONSIS NCE has been 
notif 1e “d of the arrival of the frelg ht al the place ol de livery. [{ 


Rs . 
i 


such novice Oo] 


claim for damages is not thus given, neither this 


nena 


— pases 


\.. 
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company nor any of the connecting or intermediate carriers shall be 
liable. In the event of the loss of property under the provisions of 
this agreement the value or cost of the same at the point of ship- 
ment shall govern the settlement. 

The carriers reserve to themselves the privilege of compressing 
all cotton signed for on this bill of lading. No liability will be 
assumed for wrong carriage or wrong delivery of cotton that is im- 
perfectly marked. 

Notice.—This contract is aecomplished and the liability of the 
companies as common carriers thereunder terminates on the arrival 


} 


of the cotton at the station or depot of delivery, and it is 
17 lerstood and agreed that tl ; will be Hable as 
( understood and agreed that the companies Wlil be llable as 


warehousemen oniy thereafter, and unless removed by the 
consignee from the station or depot ot delivery within twenty-four 
hours after its said arrival the cotton may be removed and stored 
by the company, at owner’s risk and expense, in the warehouse of 
the COMMpanVv GF One Ol ts selection, and, after remaining In 


] . . } j ° 4 } 
such Warehouse sixty days, the carrier a pont OF Gestination may, 


} i: ] } 
‘ t ) wera : Tart} » 17 r) as } ' sro PPMAUrTS? ’ a, 1i\i } ’ ! rm 
at lts election, advertise 1h one or more hewspap rs puodiisned 1n that 


county for not less than Let days and sell the e LtLON. either at that 
point or at such point on its line as it mav select, and out of pro- 
ceeds of such sale pay al] chara s 

[n accepting this contract the shipper or other agent of the owner 


] ] , -_ 4 -y 
of the cotton carried Cxpressiy accepts and apres 


; cece. 
LIONS and CONAILIONS. 


Rates cuaranteed LO New (Jr- Consigned LO ord r JOS. Lahn- 
leans, La: tein Not | rl 

X CLs, per bale. WN Co.. New Orleans. La. 

6U cts. per 100 Ibs 

Charges advaneed, § 


Weight, subject 


Number of bales Marks Tago numbers 
to correction. 


51,000 


One hundred __.__- ge Sf Saas eee en eee ee 
50.600 


One hundred .__-_- 4 * aS Pee 


101.600 


E. A. EASTON, Ag’t. 


(Endorsed on the back :) “ Jos. Lahnstein.” 


ty 


Sow so tae men 


2 
: 
i 
i 
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18 (Copy of Draft.) 


Oliver & Griggs, bankers. 


$8,000.00. Danuas, Texas, November 6th, 1883. 
At sight pay to the order of Mess. Oliver & Griggs eight thousand 


dollars. 


No. 35385] JOS. LAHNSTEIN. 
To Mess. J. Friedlander & Co., New Orleans, La. 


(indorsed Ol) the back :) Pay Chas. Palfrey — Co. or order for 
collection. Oliver & Griggs, Dallas, Texas. 

(Iendorsed:) J. Iriedlander & Co. vs. Texas & Pacific R’y Co. 
No. 12053. Agreed statement of facts. Kiled Oct. 25, 1884. Alex. 
Haston, clerk D. C., G. Co.. by Kdwin Bruce, deputy. 


& 


Petition for Removal to U. S. Cir. Court. Filed Nov. 7, 1854. 


J. FRIEDLANDER & Co. ) 
8 > No. 12050. 


DS. 
Texas & Paciric Rartway Co. } 


Suit pending in the district court of Galveston county, State of 
ry 


iexas. 
Petition for removal of cause to the United States circuit court. 


The petition of the Texas & Pacific Railway Company (defendant 
in the above-entitled suit) respectfully represents to this honorable 
court that your petitioner at the time of the commencement of this 
suit was and still is a citizen of the State of Texas and that J. Fried- 
lander, Herman Leopold, and Henry Viavant, composing the firm 

of J. Friedlander & Company, plaintiffs in the above-entitled 
19 suit, were at the time of the commencement of this suit 

and still are citizens of the State of Louisiana; that there isa 
controversy in the suit between citizens of different States, to wit, a 
controversy between J. Iriedlander, Herman Leopold, and Henry 
Viavant, composing the firm of J. Friedlander & Co., all of whom were 
at the commencement of this suit and now are citizens of the State 
of Louisiana, and the Texas & Pacific Railway Company, which was 
at the commencement of this suit and now 1s a citizen of the State 
of Texas; that the matter in dispute in this suit exceeds, exclusive 
of costs, the sum or value of five hundred dollars ($500.00); that the 
controversy in this suit is, as aforesaid, wholly between citizens of 
different States and can be fully determined as between them. Your 
petitioner makes and files herewith a bond with good and sufficient 
surety for its entering Into the circuit court of the United States for 
the eastern district of Texas, sitting at Galveston, on the first day of 
its next session, a copy of the record in this suit and for paying all 
costs that may be awarded by the said circuit court if said court 
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shall hold that this suit has been wrongfully or improperly removed 
thereto. 

Your petitioner therefore prays this honorable court to accept 
this petition and said bond,and order the transfer of this suit to said 
circuit court of the United States for the eastern district of Texas, 
sitting at Galveston. 

BALLINGER, MOTT & TERRY, 


| 
Alttorne “Us for Petitioner. 


20 UNITED STATES OF AMERICA. 
Slate of Texas. County of Galveston : 


J. W. Terry, being duly sworn, deposes and says that he is a 
member of the firm of ae ; “cape & Terry, and is one of the 
attorneys for the Texas & Pacific Railway Company, the petitioner 
named in the above pet tition, and that he has read the same and 
knows the conte nts thereof, and that the same is true to the best of 


his know! ie dge and belief. 
J. W. TERRY. 


Subscribed and sworn to before me this 7th day of Nov’r, A. D. 
1884. 
[SEAL. ] ALEX. EASTON, 
§ Clerk D. C., G. Co. 


Endorsed: No. 12053. J. Friedlander & Co. vs. The Texas & Pa- 
e1fie R’y ( 0. Petition for removal to LT S. elreult court. Kiled Nov 'r 


7th, i884. Alex. Easton, clerk D. C., G. Co. 
Bond for temoval to U. S. Cir. Court. Filed Nov. 7, 1884. 
In the District Court of Galveston County, State of Texas. 
J. FRIEDLANDER & Co. vs. Texas & Pactric R’y Co. 
sond for removal to the United States circuit court. 


21 Know all men by these presents that we, The Texas & 

Pacific Railway Company, as principal, and —— , as 
sureties, are held and firmly bound under [unto] J. Friedlander, 
Herman Leopold, and Henry Viavant in the penal sum of five hun- 
dred dollars ($500.00); for the payment whereof, well and truly to 
be made, unto the said J. Friedlander, Herman wee and Henry 
Viavant, their heirs, representatives, and assigns, we bind ourselves, 
our heirs, representatives. and assigns, jointly an 1 severally, firmly 
by these presents, yet upon these conditions: The said Texas & 
Pacific Railway Company having petitioned the district court of 
Galveston county, State of Texas, for the removal of a certain cause 
therein pending, wherein the said J. Friedlander, Herman Leopold, 
and Henry Viavant, composing the firm of J. Friedlander & Co., 
are plaintiffs and the said Texas & Pacific Railway Company is de- 


7 
7 - mH MB te » raters De “« 
y oats 5 . + 
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fendant, to tne circuit court of the United States in and for the east- 


ern district of Texas, sitting at Galveston: Now, if the said Texas & 
Pacific Railway Company, your eager shall enter in the said 
circuit court of the United States on the first day of its next session 
a copy of the record in said suit and shall well and truly pay all 
costs that may be awarded by said circuit court of the United States 
if said court shall hold that said suit was wrongfully or improperly 
removed thereto, then this obligation to be ak ytherwise to re- 
main in full force and virtue 
Zz Witness our hands this 25th day of October, A. D. LSS4. 
TEXAS & PACIFIC RAILWAY COMPANY, 
By BAKER, BOTTS & BAKER, General Attorneys. 
ROB’T BREWSTER 
B. B. WEEMS. 


THe Strate or Vexas, County of Harri 


i 


[, Jasnes Masterson, judge of the 21st judicial district, hereby cer- 


tify that this is a good and sufficient bond for the amount therein 
stated. and that each of the sureties have ay aed subject to execu- 
tion of greater value than the amount stated 1 . bond. 

To certify which | ae reunto set my hand ney : tin the seal of the 
district court, at Hlouston, this the 25th day of October, A. D. 1884 


(SEAL. ] JAMES MASTERSON, 
Judge of 1 sf Dist. of Texa 


Endorsed: No. 12058. J. Friedlander & Co. ~ ie is & Pacifie 
R’y Co. OE ie eel a ST aia aiegiel “E; 1 Novr 7th, 


1884. Alex. Easton. clerk D. C.. G. Co. 


Order of Court Re moving Cause to U.S. Cir. Court. 
Ne S No. 12058 Nov’r 8th . 1884 


23 This day come on to be heard the application of the defend- 

ant, he Texas & Pacific Railway Company, to remove this 
eause to the United States cireuit court for the eastern district of 
Texas, at Galveston; and the defendant having filed its petition and 
bond for removal as aforesaid, said petition and bond bei ie filed on 
the Tth day of November. ISS4. and the sald petition being in due 
form of law,and thesaid bond having been inspected and approved 
by the court, it is thereupon considered, ordered, and decreed by the 
eourt that this eause —, and the same Is hereby, removed to the 
United States circuit court for the eastern district of Texas. af Gal- 
veston, and that the elerk of this court do make out a transcript of 
all the orders made and original papers filed in this cause and cer- 
tify thereto and transmit the same to the said U 


nited States eircult 
court: and further ordered by the court that 


execution may issu¢ 
against each party respectively for the costs by them and it in this 
behalf incurred. 


4 
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Bill of Costs. 


Clerk’s fees: 


PPI WI iss silts seks ew Sect reenact 
ee 


Copying petition.....4 ....««....--+ 


I I ine ect re eamenp inns 
Kntering appearance_..---.-------. 


Entering continuance .-.__- -- 7 
Docketing motion or rule : 

24 Entering order......----.-- 
Entering discontinuance. 


i ae | re 
Entering default- eet eT Lae 
Assessing damage-__-. $n asm ws tte oe ae a 
Athdavit, with certificate and seal____- 
Subpcenas, witness POP R eee ae ene ae ae eS ee ee 


Swearing witnesses_-...---- ee 
Copy interrogatories and 

Copy interrogatories and commission 
Swearing and empanelling Jurv—_-. - 
Receiving and recording verdict_ ... 
Hutering interlocutory judgment_--- 
Entering final judgment-_-----___- 
I aii inns ain cesaaicchaneben 
Taxing costs and copy------------. 


Execution and return__________-_~_.- 


Writ of attachment, transcript--.---- 


POQUOR TATION... «2... 46200206 
Injunction _---- cnabainhbeaematelte 
garnishment _-.----~-- sineiiok 
Ns wich en eine ee calindcwnon 


Sheriff’s fees: 


ag sl 2 | ee re 
7 notice to take de} osit IOnS __. 
; | “yl 
Levving and returning execution 


Returning execution_-_------...--- 


Jury Oe ae ee ee ee Heme eee 


rt. 1. } ] 
aking bond. .-.- Ee a ae ELIE 


Summoning witnesses... 2. __- 


29 Serving iniunction 
sé . i. a a " } 
CILALION ana parry =1iert 
+ : ‘ 
Returning attachment -_~------ akan 


éé 


precept- ---. 


sequestration - a ene eae 
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—— i a ee ee ee a ee a a a <a ca 


THE STATE OF Texas, County of Galveston: 


[, Alex. Easton, clerk of the district court of Galveston county, do 
is a correct bill of costs as taxed against 
>, J. Friedlander & Co. vs. Texas & Pacific 


fa 


hereby certify that thi: 
the — in cause No. 120 
R’y Co., in said court. 


oe 
ALEX. EASTON, Clerk. 


THE STATE OF Texas, County of Galveston: 


I, Alex. Easton, clerk of the district court in and for the county 
of Galveston, State of Texas, do hereby certify that the foregoing 22 
pages contain a true and correct transcript of all the proceedings 
had in said court in cause numbered 12053 and entitled J. Fried- 
lander & Co., plaintiffs, vs. Texas & Pacifie R’y Co., defendant, as all 

the same appears on file and of record in my office. 
26 Witness Alex. Easton, clerk of the district court of Galves- 
ton county. 


Given under my hand and official seal, at Galveston, on this the 
23rd day of January, A. D. 1885. 
[SEAL. ] ALEX. EASTON, 
Clerk of the District Court of Galveston County. 


The foregoing transcript from the State district court of Galveston 
county is endorsed : “C. L. 1823. J. Friedlander & Co, v. Texas and 
Pacific Railway Co. ‘Transcript from dist. court, Galveston Co. 

Filed M’ch 2, ’85. C. Dart, clerk.” 


Appearance of Deft. 


From the Minutes of the U.S. Cireuit Court. at Galveston. March 
Term. March 2, 1885. 


J. EF RIEDLANDER «& Co. ) 
v . 1328. 


Texas & Pactric Ratinway Co. } 


In this cause, removed from the district court of Galveston county; 
in which the transcript has been duly filed, on this day came the 
defendant, by attorneys, and entered its appearance in this court. 


en ee 
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Agreement. Filed M’ch 13, ’85. 


In the Circuit Court of the United States for the Eastern District of 
Texas, at Galveston. 


J. FRIEDLANDER & Co. 
US. » No. etait 


o 


Texas & Pacitric Ramnway Co. J 


In this cause it is hereby stipulated that the parties waive 
a jury and agree that the issues of fact may be tried and de- 
termined by the court without the intervention of a jury. 


yf 


It is further agreed that the cause will be taken up for disposition 
after the jury cases are disposed of for the present term and not 
earlier than the first of April, 1885. 

SCOTT & LEVI, 
Counsel for Plaintiffs. 
BALLINGER, MOTT & TERRY, 
Counsel for Defendant. 


‘13823. Friedlander & Co. vs. Texas Pacific R. 


Endorsements: 
Filed M’ch 138. ’°85. CC. Dart. clerk.” 


Co. Agreement. 
‘Case Set. 
From the Minutes, March Term. April 10, 1885. 


Ordered that the following cases be set for trial on Tuesday, April 
14th, 1885, to be called according to priority of number. 


i * “ bd - a 
J. FRIEDLANDER & Co. 
v, > 1328. 
Texas & Paciric R’y Co. { 


Leave to Def’t to Amend. 
From the Minutes, M’ch Term. April 23, 1885. 
J. FRIEDLANDER & Co. ) 
we 
Texas & Paciric Rau.way Co. 


Upon application leave is given the defendant to amend. 
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28 Amended Answer. Filed Ap’l 24, ’85. 


J. FRIEDLANDER «& Co. 
vs. 
TeXAS AND Pactric RAILWAY COMPANY. 


Suit pending in the circuit court of the United States for eastern 
district of ‘Texas, at Galveston. 


Now comes the defendant and, by leave of the court first had and 
obtained, amends its answer, and for further and additional answer, 


says— 


That one Kk. D. aston, on the 6th of November, 1S83, was the 
station agent of defendant at Sherman station, in Grayson county, 
‘Texas, on the Eastern Division of defendant’s line in Texas, and that 
as such agent he was authorized to receive cotton and other freight 
for transportation and to execute bills of lading for such cotton and 
other freight by him received for the purpose of transportation by 
defendant. 


That on the said 6th day of November, 1885, the said Easton, 
combining and confederating with one Joseph Lahnstein, did fraud- 
ulently and collusively sign a certain bill of lading purporting to be 
his act as agent of defendant, whereby he falsely represented that 
defendant had received from the said Joseph Lahnstein two hun- 
dred bales of cotton In apparent eood order, to be transported from 
Sherman to New Orleans, La., and did deliver the said false bill of 
lading to the said Joseph Lahnstein ; and defendant says that in point 
of fact the said bill of lading was executed by the said Easton fraud- 
ulently and collusively with the said Lahnstein without receiv- 

ing any cotton for transportation, such as was represented in 
29 said bill of lading, and without the expectation on the part of 

the said Easton of receiving any such cotton; that the said 
pretended bill of lading was the one that is set out in the petition of 
the plaintiffs and was false, fraudulent, and fictitious and was not 
executed by defendant nor by its authority, and that the said Easton 
only had authority as agent aforesaid to executea’ ° deliver bills of 
lading for freights actually received by him for trausportation. 


Wherefore defendant prays judgment, ete. 
BALLINGER, MOTT & TERRY, 
Att’'ys for Defendant. 


Endorsements: “C. L. 1823. J. Friedlander & Co. vs. Texas & 
Pacific R’y Co. Amended answer. Filed April 24th, 1885. C. 
Dart, clerk.” 


(te 
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Agreement. Filed April 25th, 1885. 


In the Circuit Court of the United States for the Eastern District of 
Texas. 


J. FRIEDLANDER & Co. ) 
v. > No. 1328 #4 L 
Texas & Pactric R’y Co. J 


Now come the parties, plaintiff and defendant, and file this a sup- 
plemental and additional agreement of facts, which is to be added to 
and taken as part of the statement of facts filed in this cause on Oc- 
tober 28th, 1854. 

It is agreed that the fact was and is that on November 10th, 1883, 
the Joseph Lahnstein mentioned in said agreed statement of facts 

filed October 28th, 1884, was insolvent, and that he has been 
3) insolvent ever since said 10th day of November, 1583, and is 

SO LOW. : 

SCOTT & LEVI, Counsel for Plaintiffs. 

BALLINGER, MOTT & TERRY, 

Counsel for Defendant. 

Endorsements: “C. L. 13828. J. Friedlander & Co. vs. Texas & 
Pacific R’y Co. Agreement. Filed April 25, 1885. C. Dart, 
clerk.” 


Case Heard & Submitted. 
From the Minutes, Nov. Term. Nov. 19, 1885. 


J. FRIEDLANDER «& Co. ) 
U. 
TEXAS AND Paciric R’y ne | 


90) 
Lae. 


On this 19th day of November, 1885, came the parties to this suit, 
by their attorneys, and waiving a Jury in writing and filed, sub- 
mitted the questions of fact, as well as of law, to the court; and, the 
issues being joined and the parties having agreed upon the facts, 
after argument, the case was submitted to the court upon the plead- 
ings and the agreed statement of the facts. 


Judgment 
. i T ante, Ct QQr 
From the Minutes, Nov. Term. Nov’r 20, 1885. 
J. FRIEDLANDER W Co. 
U. Viv 
Texas AND Paciric RAILWAY ee | 
3] This cause came on to be heard at this term, the parties 


appearing by their attorneys ; and, the parties having waived 
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a trial by jury by agreement signed by them in writing and filed, 
the above entitled and numbered cause came on to be tried and de- 
termined by the court on the issues of fact as well as of law, and 
upon the pleadings and the agreed statement of facts; and the court 
having heard the pleadings and the evidence and argument of 
counsel, and being sufficiently advised in the premises, upon due 
consideration the court finds for the defendant. Wherefore it is 
considered and adjudged by the court that the plaintiffs take noth- 
ing by their suit, and that the defendant go hence without day 
and recover of the plaintiffs all costs about this suit incurred, and 
have execution therefor. 

It is further ordered that execution may issue against cach party 
for the costs by them incurred. 


Plaintifs’ Bill of Exceptions Filed Nov’r 20, 1885. 


In the Cireuit Court of the United States for the Eastern District of 
& rim ‘ 
1 exas, al ( ralveston. 
J. FRIEDLANDER & Co. ) 
No. 1328. 


vs 


Tne Texas & Paciric Rattway Company. } 


Be it remembered that on the 20th day of November, 1885, at a 


term of the above-named court, then in session, the parties 
o2 having waived a trial by jury by agreement signed by them 

In writing, the above entitled and numbered cause came on 
to be tried and determined by the court on the issues of fact as well 
as of law, & upon the pleadings and the agreed statement of facts, 
which said agreed statement of facts is as follows, to wit: 

Ist. On November 16th, 1855, at Sherman station, in Grayson 
county, Texas, On) the astern Division of the Texas WX Pacifie Rail- 
way Company, EK. D. Easton, agent for the defendant at said station, 
executed as such agent a bill of lading, of which a copy is herein- 
after given, and delivered the same to Joseph Lahnstein, the person 
named in said bill of lading. 

2ud. That said Easton was at the time and _ place aforesaid the 
regularly authorized agent of the defendant for the purpose of re- 
ceiving for shipment cotton and other freight for transportation by 
defendant over and along its line from Sherman station aforesaid, 
and that said bill of lading was in the usual form and made out 
upon the usual printed blanks in use by said defendant at said sta- 
tion, and that said Easton was authorized by said defendant to ex- 
ecute bills of lading for cotton and other freight by him received 
for the purpose of transportation by the defendant. 

ord. That the said Joseph Lahnstein endorsed said bill of lading 
by writing his name across the back thereof and drew a draft on the 
plaintiffs in this cause on or about November 6th, 1883 (of which 
draft a copy is hereinafter given), for the sum of eight thou- 
sand dollars, payable at sight to the order of Oliver & Griggs, 
and attached said draft to said bill of lading so endorsed, and 
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on or about Nov. 6th, 1883, forwarded the same through said Oliver 
& Griggs for presentation to and pavment by the plaintiffs in this 
cause; that in due course of business Oliver & Griggs forwarded 
said draft, with bill of lading attached, to New Orleans, where the 
same was presented to and paid by plaintiffs on or about November 
10th, 1883. 

4th. That in paying said draft said plaintiffs acted in good faith 
and in the usual course of their business as commission merchants 
making advances upon shipments of cotton to them for sale, and 
without any knowledge of any fraud or misrepresentation connected 
with said bill of lading and draft. and with the full and honest be- 
lief that said bill of lading and draft were honestly and in good 
faith executed, and that the cotton mentioned in said bill of lading 
had been in fact received by said defendant as represented in said 
bill of lading. | 

oth. That plaintiffs had previously paid one or more drafts upon 
similar bills of lading, signed by the said Easton as agent aforesaid, 
fur cotton shipped them by said Joseph Lahnstein, for sale by plain- 
tiffs as commission merchants for account of said Joseph Lahnstein, 
and that the cotton so previously advanced upon Was Trece ive “d by 
plaintiffs in the due course of transportation, pursuant to the terms 

of the bills of lading upon which they made advances re- 
ay spectively, and the bill of lading of November 6th, 1883, was 

the first received by plaintiffs from said Lahnstein and not 
fulfilled by defendant 

Sixth. That, in point of fact, said bill of lading of November 6th, 
1883, was e xecuted by said FE. D. Easton fraudulently and by collu- 
sion with said Lahnstein and without rece iving anv cotton for trans- 
portation, such as is represent ted 1 ) said bill of ladi ng, an 1 without 
the expectation on the part of “the said Kaston of receiving any 
such cotton: that said Easton and said Lahnstein had fraudule ntly 
combined in one other case, whereby said Easton signed and de- 
livered to the said Lahnstein a similar bill of lading for three hun- 
dred bales of cotton which had not been received, and which the 
said Easton had no expectation of receiving, the latter-named bill 
of lading having been olven early in Novem ber. 1885. but that 
plaintiffs In this suit had no knowledge whatever of the facts stated 
In this (sixth) clause until after they had in good faith paid and ad- 
vanced upon the bill of lading sued on and the draft thereto at- 
tached, to them presented as aforesaid, the sum of $8,000.00, as here- 
inbefore stated. 

Seventh. That the cotton mentioned in said bill of lading (of 
November 6th, 1883), had the same been actually received by de- 
fendant and forwarded to plaintiffs, would have been worth largely 
more than the amount so advanced by said plaintiffs as aforesaid— 

that is to sav, would have been worth about $10,000.00, and 
35 that, except that the cotton was not received nor expec ‘ted to be 
received by said agent when said bill of lading was by him 
executed as aforesaid, the transaction was, from first to last, custom- 
ary and in the usual course of trade and in accordance with the 
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usage and customs of merchants and shippers and receivers of 
cotton. 


Kighth. That on said November 6th, 1885, and long prior thereto 
and ever since, the headquarters and main offices of defendant were 
and have been connected by railroad and telegraph communication 
with all stations on defendant’s railroad and with Sherman station 
aforesaid, among others. 


9th. That the defendant is a corporation created and existing and 
domiciled as alleged in the petition. 

10th. That on November 10th, 1883, said Joseph mentioned above 
was insolvent, and that he has been insolvent ever since and is so 
now. 


The following is a copy of the bill of lading above referred to 
“a 


Cotton Bill of Lading, “ Domestic.’ No. 99 


THE Texas & Paciric Rattbway Co., 
SHERMAN STATION, EASTERN Division, November 6th, 1883. 


Received from Jos. Lahnstein two hundred bales of cotton in ap- 
parent good order, marked and numbered as below, to be transported 
from Sherman to New Orleans, La., and delivered to the consignees 
or a connecting common carrier. 


ob The cotton aforesaid may pass through the custody of several 

carriers before reaching its destination. It is understood, as 

part of the consideration for which the said cotton is received, 
that the exceptions from liability made by such carriers, respectively, 
shall operate in the carriage by them, respectively, of the said cotton 
as though herein inserted at length, and especially that neither of 
said carriers or this company shall be liable for loss or damage of 
any kind occasioned by delays from any cause or by change of 
weather, or for loss or damage by fire, or for loss or damage on seas, 


lakes, canals, or rivers: and it is further especially understood that 


for all loss or damage occurring in the transit of the said cotton the 
legal remedy shall be against the particular carrier only in whose 


custody the sald cotton hay actually be at the time of the happen- 
ing thereof, it being understood that the Missouri Pacific Railway 
Company 1n receiving the said cotton to be forwarded as aforesaid 
assumes no other responsibility for its safety or safe carriage than 
may be incurred on its own road. It is further stipulated and 
agreed that in case of any loss, detriment, or damage done to or sus- 
tained by any of the property herein receipted for during such 
transportation, whereby any legal liability or responsibility shall or 
may be incurred, that the earrier so liable shall have the full 
benefit of any insurance that may have been effected upon or 

on account of said cotton, either by the consignor or by the 
ayi consignee or by any one on behalf of either, whether such 

insurance be by open, general, or special policy. All cotton 
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will be subject to necessary baling, and is received at ow ner s risk of 
} 


wet and dirt, and carriers Oxivinal will not be accountable 
for loss in weight arising ve" | from unavoidable causes ; 


freight to be paid on the actual gross weight as ascertained by the 
companie’s scales. Claims for damage must be reported by the con- 
signee, in writing, to the delivering line within thirty-six hours 
after _ consignee has been notified of the arrival of the freight at 


the place of delivery. If such notice of claim for damages is not 
thus given, neither this company nor any of the connecting or in- 
termediate carriers shall be liable. In the event of the loss of prop- 


erty under the provisions of this agreement the value or cost of the 
same at the point of shipment shall govern the settlement. 


The carriers reserve to themselves the privilege of compressing 
all cotton signed for on this bill of lading. 


No lability will be assumed for wrong carriage or wrong delivery 
of cotton that 1s imperfectly marked. 


Notice.—This contract is accomplished and the lability of the 
companies as common carriers thereunder terminates on the arrival 
of the cotton at the station or depot of delivery, and it is understood 

and agreed that the companies will be liable as warehouse- 
37} men only thereafter, and unless removed by the consignee 
from the station or depot of delivery within twenty-four 
hours after its said arrival the cotton may be removed and aon 


by the company, at owner’s risk and expense, in the warehouse of 


the company or one of its selection, and, after remaining in such 


warehouse sixty days, the carrier at point of destination may, at its 
election, advertise In one or more er published in that 
county for—less than ten days and sell the cotton either at that point 


or at such point On its. line as it nay seid and out of the proceeds 


of such sale pay all charges. 


In accepting this contract the shipper or other agent of the owner 
of the cotton carried expressly accepts and agrees to all its stipula- 
tions and conditions. 


Rates cuaranteed to New ( Yrleans, ( ‘onsigned to ord: r Jos. Laln- 
La.: stein. Notify J. Friedlander 
xX CLS. per hale. W Co.. New ()rleans. Lua. 


60 ets. per 100 Ibs. 
( ‘harges advanced, S&S 
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Weight, subject 


Number of bales. Marks. Tage numbers. 

; to correction. 
Ome hundred... A Bice d! cceccncecunne 51.000 
Qne hundred____-_- fs ae eee tia HDO.6HO00 


101,600 


E. D. EASTON, Ag’. 


(Endorsed on the back:) “Jos. Lahnstein.” 


%, 
38 The following is a copy of the draft above referred to: 
Oliver & Griggs, bankers. 
4, $8,000.00. DaLLAs, Texas, November 6th, 1883. 
A At sight pay to the order of Messrs. Oliver & Griggs eight 
— thousand dollars. 


No. 35351. JOS. LAHNSTEIN. 


To Messrs. J. ’riedlander Nf O.. New Orleans, La. 


Endorsed on the back: Pay Chas. Palfrey — Co. or order for collec- 
tion. Oliver & Griggs, Dallas, Texas. 


Upon which said agreed statement of facts and the pleadings the 
cause was submitted to the court for decision, the plaintiffs asking 
judgment in their favor thereupon against the defendant. 


But the court, having duly considered the cause upon said agreed 
statement of facts and the pleadings, gave judgment thereupon in 
favor of the defendant, and to the action of the court in so doing the 
plaintiffs excepted, and now make and tender this bill of exceptions 
aud asks that the same may be allowed and signed and sealed by 
the presiding Judge, and filed and made part of the record in this 
cause, Which is accordingly ordered. 

DON A. PARDEE, Judge. 


"> 
oo 


Kndorsements: “ No. 1323. In U.S. eireuit court. J. Fried- 
lander & Co. vs. The Texas and Pacifie R’w’y Co. Plaintiffs’ 


bill of exceptions Miled Nov. 20th, 1885. C. Dart, clerk.” 
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Application for Severance. Filed Dec’r 24, ’85. 


In the Circuit Court of the United States for the Eastern District of 
Texas, at Galveston. 


J. FRIEDLANDER & Co. 
Us. 


Texas & Pactric RAILWAY COMPANY. 


In this cause the plaintiffs, J. Friedlander and Herman Leopold, 
respectfully show that since the institution of this suit the copart- 
nership existing between themselves and the plaintiff, Henry Via- 
vant, has been dissolved, the said Henry Viavant retiring from and 
ceasing to be a member of the firm; that the said J. Friedlander 
and Herman Leopold desire to sue out and prosecute a writ of error 
to the Supreme Court of the United States from the judgment ren- 
dered in this cause by this honorable court, and that their coplaintiff, 
Henry Viavant, refuses to join them in suing out and prosecuting 
such writ of error. 


They respectfully ask that notice and summons be issued by this 

honorable court to the said Henry Viavant, accompanied by a copy 

of this motion, and requiring him, if he desires, to join the said 

40 J. Friedlander and Herman Leopold in said proposed pro- 

ceedings In error, and that in default of his so doing within 

thirty days after receiving such notice the said J. Friedlander and 

Herman Leopold may be allowed tosue out and prosecute said writ 
of error independently of said Henry Viavant. 

SCOTT & LEVI, 
For the Plaintiffs, J. Friedlander and Herman Leopold. 


Ordered, That this motion be filed, and that notice as prayed be 
issued, to be served by the marshal of the eastern district of Louisiana 
and returnable in thirty days, requiring the plaintiff, H. Viavant, 
to join in the proceedings in error within thirty days after service of 
such notice, and in default thereof that the plaintiffs, J. Friedlander 
and H. Leopold, may proceed without said Viavant. 

C. B. SABIN, 
U.S. Lyrstrict Judge for the Eastern District of Texas. 


Galveston, Texas, Dec’r 24, 1885. 


Endorsements: ‘“ No. 1323. In U.S. cir. court. J. Friedlander & 
Co. vs. The Texas & Pacific Railway Co. Application for severance. 
Filed Dee’r 24,1885. C. Dart, clerk.” 
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Notice of Writ, Ke. 


rom the Minutes, Nov. Term. Dec’r 24, 1885. 
J. FRIEDLANDER & Co. ) 
4] Texas & Pactric RAILWAY Co. 


Motion and application of J. Friedlander = Herman Leopold 
for service of summons on [le bry Viavant, late a member of said 
firm, of desire to prosecute a writ of error ae Supreme Court. 


Kiled Dee’r 24, 1885. 


Order 


Ordered, That this motion be filed, and that notice as prayed be 
issued, to be servi d by the marshal of the eastern district of Louisiana 
and returnable in thirty days, requiring the plaintiff, H. Viavant, to 
join in the proceedings in error within thirty days after service ot 
such notice, and in default thereof that the plaintiffs, J. Friedlander 
and H. Leopold, may proceed without said Viavant. 
C. B. SABIN, 
i &. District Judge for the Eastern District of Te Las 


Galveston, Texas; Dee’r 2 L ISS5 


Writ of Error to Supre me Court. [Issued Keb’y "86 


Unirep STATES OF AMERICA, 88: 

The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Texas, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before 

42 you, at Galveston, Texas, between J. Friedlander, Herman 

Leopold, and Henry Viavant, composing the firm of J. I*ried- 
lander & Co., plaintiffs, and The Texas and Pacific Railway Com- 
pany, defendant, in which a final judgment was rendered on the 
20th day of November, 1885, that plaintiffs take nothing by their 
suit, and that defendant go hence without dav and recover its costs, 

a& manifest error hath happened, to the great damage of the said 

J. Friedlander, Herman Leopold, and Henry Viavant, as by their 

complaint appears, we, being willing that error, if any hath been, 

should be duly corrected and ull and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the sameat W ashington on the second 
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Mondav of October next. in the said Supreme Court to be then and 
there held, that, the record and proceedings ee 1d bel Hag many ected, 


the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the | laws aa customs 
of the United States should be done. 

Witness the Honorable Morrison Lt. Waite Chief Justice 


[SEAL.] of the said Supreme Court, the 9th day of February, in the 


. i } } ) » 4 yes oe 
vear of our Lord one thousand ¢ wit hundred ande Nghty-six. 


C. DART 
oS . C'Te ri: of thre ( ireuil (lourt of thr. ( ited States 
hoy thie Kast rn Dastris f of Texas. al Galveston. 


Allowed by— 
DON A. PARDEE, Judge. 


Kkndorsements: ‘ C. L. No. 1525. J. Friedlander & Co. vs. Texas 
and Pacific ae Company, Writ of error to Supreme Court. 
Filed Feb’y 9th, 1886. C. Dart, clerk.” 


Bond of Plaintifis on Writ of Error to Supreme Court Filed Feb’y 


Know all men by these presents that we, J. Pried| under and 
Herman Leopold and Henry Viavant, as principals, and Leon Blum 
and Sylvain Blum, as sureties, are held and a bound unto 
Texas and Pacific Railway Company in the full and just sum of one 
thousand dollars ($1,000.00), to be paid to the said Te Xi wo Paetfic 
Railway Company, their certain attorney, executors, admiuinisti rators, 
or asslons ; to which payment, well and truly to be made, we hind 
ourselves, our heirs, executors, an dministrators, jol thy and sey- 
erally, by these presents. Sealed with our seals and date d this ninth 
day of Febru: rv, in the year of our Lord one thousand eight hun- 
dred and eighty-six 

Whereas lately,at a regular term of the circuit court of the United 
States for the eastern district of Texas, at Galveston, in a suit de- 
pending in said court between J. l'riedlander, Herman Leopold, and 

H. Viavant. composing | e firm of ts Kf riedlander a Co., 
14 plaintiffs, and The Texas and Pacifie Ra ilway Company, de- 

fendant, a final judgment was rendered against thie sald 
paste on the 20th day of November, 1885, that plaint tiffs take 
nothin r by their suit and that defendant rO henee and recover its 
costs, a the said J. Friedlander and Herman Leopold and Henry 
Viavant, the sald plaintiffs, having obtained a writ of error and 


filed a copy thereof in the clerk’s office of the said court to reverse 
the idem ntin the aforesal d su and a citation, direc ‘ted to the 
said Texas and Pacific Railway Company, citing and admonishing 
t to be and appear at a Suprem: ao of the United States to be 


holden at Washington the id Monday of October next 

Now, thee dition f the : re | bove sblicati Ol} is Suc h that if the said 
J. Friedlander and Herman Leopold and Henry Viavant shall 
prosecute their writ of error to effect and answer all damages and 
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eosts if they fail to make their plea cood, then the above obligation 

to be void: else to remain in full foree and virtu 

Sealed and delivered in presence of— 
J. FRIEDLANDER. — [x. s.J 
HERMAN LEOPOLD. [L. s.] 
MH. VIAVANT. rh. s.] 
LEON BLUM. fr. s.] 
SYLVAIN BLUM IL. Ss. 4 

Approv d by— 

DON A. PARDEE, Judg 


~ ‘ } 6 < y 7 *>.ped N : 1] . y . 
45 kendors ments ( F NO. Bers: s. [: riedlandez WwW UO. 4 
__— . » ’ oy , > ? ‘ ] ee { 
lexas and Pacific Railway Company. Bond of plaintiffs on 
, 
} 


writ of error to Supreme Court ee 


Citation on Writ of Error to Supreme Court. [riled Febr'y 18, 18586. 
Ture Unirep STaTes OF AMERICA 


The President or the | nited States of Ameriea to Lhe lexas and 


Pacific Railway Compeny, Greeting 


y : " } } ee s } } . ? Y 
You are hereby cited and admonished to ve and ap pe ar ata su- 
‘ r } ‘ } } y " . 4 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error hied 


in the clerk’s office of the circuit court of the United States for thr 
easter?) district of ‘Texas. cll (ral ye “LOTL). Whereln J Friedlande 
Herman Leopold, and Henry Viavant, composing the firm of . 
lriedlander & Co., are plaintiffS in error and you are defendant 11 


7 . ‘ " 2 = + ’ ] ‘ 7 4, in 1) ] . ; . j . 

error, to show eause, 1f anv there be, whv the hdement renderes 

s> * ‘ ] 4 oe ] i i. on ’ " 2) . <% : | : Sa . " 

agvmalnst the Salad plaiutiits 1m error, as ih tn sald WP! yr error men- 

| 

- } | i ? : ! oe de 4 ? - 

tioned. should not eT eorrecteq acid why speeay JUS (*¢ Shou (j Hot 
) } : 7 a1 } ’ Py 

be done tO The parties 1n tha OCH) if 


reme Court of the United states, this ninth day ol lebruary, 11) 


~ Per ' re a. 
the vear of our Lord one thousand eight hundred and eighty-six 


(1SS6). ” 
eaten.) DON A. PARDEE, Judge. 


. ; ee adil —— ] a a : — : . . y . . wa 
Lf) Q)n this thirteenth dav of February. in the vear of oun Lord 


| : . i, 4 ha teh } ‘ ] j " , " Dias 
one thousand elg@ot hundred and elgitv-six, personaliy ap- 


= « A 
' ] \ 4 > te } 7 Y } ee j — } : : ~ ry. 
peared Ne: \ iarIeCek.. 4). ©. (iCpMuU\ Drarshali., eastern dist. Ol] lexas. 


' . >) i ae 2 seta 1 > ] se = | ; “eearay ; »+ 4 
before me. the s bseriver, 4 Dart. elerk of the clreuit eourt of the 
L'nited States for the eastern distriet of Pexas., at Cvaliveston, and 

|. + | + | » | ] } t’ y* } : wry > ; ] carat by ) af o> . 
MAaAKReCS OATN LAL De jieilvered a true @Copv of the within @itation to 
William P. Ball ) . | f Ballinger, Mott 

bithath ) wer, a mMemoer O i@ tirm of batlinger, Mott & 
re% nee ceeds , : . _ {° — . 4 THN} ry ; > ; 
erry. attorneys of reeord of the defendant. The Texas and Paelifie 
» — , es ’ . “* ‘ } . : Ria i a 
Railway (ompanv, at Gaiveston, In person, ¢ Liis Lot 1 dav of 


Keb'v, 1S86 


— 


pe hig 
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pre niall 


Sworn to and subseribed the 13th Febr’yv. A. D. 1886 
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ee a “C.L. No. 1325. J. Friedlander & Co. v. Texas 
and Pacific Railway Company. Citation on writ of error tosupreme 
court “on W filed Febr’y 13th, 1886. ¢ ss 
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UNITED STATES OF AMERICA, 88: 


The President of the United States LO the honorable the judges ot 
the circuit court of th } ) | 
Wi trict of ‘Texas. (;reeting , 


=> * 
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because in the record and proceedings, as also in the rendi- 
tion of the Judgment of a plea which is in the said circuit court, before 
you, at Golvaten Texas, between J. Friedlander, Herman ML eopold, 
and Henry Vi it, com posing thi firm of J. Friedlander & Co., plain- 
tiffs, and The sans and Pacifie Railway Company, deft ndaut, In 
which a final judgnient was rendered on the 20th day of November, 
1885, that plaintifis take nothing ve their suit, and that defendant 
70 hence without day and recover its costs,a manifest error hath 
happened, to the creat damage of the said J. Friedlander, Herman if 


— 
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Leopold, and Henry Viavant, as by their complaint appears, we, be- tt 
ing willing that error, if any hath been, should be duly corrected ; 
and full and speedy justice done to the parties aforesaid in this be. ; 
half, do command you, if judgment be tlicrein given, that then, un- 

der vour seal, distinetly and openly, you send the record and proceed- 
Ings aforesaid, with all things concerning the same, to the Supreme f 
Court of the United States, togethi r with this writ, so that you have H 


the same al Washineton Ol} the sf cond Mon 1s) , ot Oetober next, 1n i 


the said Supreme Court to be then and there held, that, the record [ 
and proceedings afor sald being Insp Ch d. the said Supre me Court 
mav cause further to be done therein to correct that error what of : 
right and according LO the laws ana customs of the LU nite States 


— 
, 


should be done. 
48 Witness the Honorable Morrison R. Waite, Chief Justice 
of the said Supreme (Court, thre Oth day of kK bruary, in the 
[SEAL. | year of our [Lord Ole thousand @] { hundred and elghty- 


SIX. 


C. DART. 
( ‘Le rk of thre ( re hi if (ou Tl f thie nile a Nate g 
Or thi haste rv District of (F Appt ph at (sali / ston 
Allowed bv— | 


DON A. PARDEE, Judge. 


’ ’ | 
\ true et py of the origina Vi] i erro! SSued 10 Saidqd Cause 
* 
a 
cert 
” . , 4 " . r ._ * . . 
- . \\ iILNeSS INV Nana and Sea! Of Salida @clreull court, at (7al- 
SEAL. | se a 
yveston. feb! j sf) 


C. DART, 


A ee lle Pe en ne ee 


TEXAS AND PACIFIC RY CO. 
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The foregoing copy of writ of error endorsed as follows: 

C. L. No. 1825. J. Friedlander & Co. v. Texas and Pacifie Rail- 
way Company. Copy writ of error to Supreme Court. Original 
endorsed: Filed Febr’y 9th, i886. C. Dart, clerk. This copy de- 
posited in the clerk’s office for the defendant in error. Febr’y 12, 
1886. Attest: C. Dart, clerk. Filed Feb’y 12th, 1886. C. Dart, 


clerk. 


if) In the Cireuit Court of the United States for the Eastern Dis- 

trict of Texas, at (galveston, ‘Texas. 
[, C. Dart, el of the cireuit court of the United States for the 
eastern district Texas, at Galveston, in the fifth circuit and dis- 
trict aforesaid, do hereby certify the foregoing to be a true and cor- 
reci CQpPV of the record and of al] the proceet Ings In cause NO. 1325 
Ol) the law docket of said court, entitled J. Hriedlander W Co. vs. 
Texas and Pacific Railway Company, as the same now appears on 
file and of record in my office. 

To certify which witness my hand and the seal of said court, at 
Galveston, in said district, this the 19th day of February, A. D. 
1886. 

: rt, Eastern District of Texas.) 
C. DART, 
Clerk U. S. Cireuit Court, F. D. T., at Galveston. 


Endorsed on cover: Ek. Texas C. C. U.S. No. 236. J. Fried- 
} } R 1] ; , } } a oe - aM Be 
lander, Herman Leopold, and Henry Viavant, composing the firm 
of J. Friedlander & Company, plaintiffs in error, vs. The Texas and 
Pacific Railway Company. Filed March 20, 1886. 


oe cam enerennee 


in the Supreme Court of the United States, 
OCTOBER TERM, 1888. 


J. FRIEDLANDER, HERMAN LEOPOLD. aynp HENRY 
VIAVANT, Composinc THe Firm or J. FRIEDLANDER 
& CQO., PLAINTIFFS IN ERROR. 


vs. 


THE TEXAS AND PACIFIC RAILWAY COMPANY. 


In Error TO THE Creeurr Court or Tur Unrtrep STrates For 
THE Eastern District oF TExas. 


Brief in bahalf of the Plaintiffs in Error. 


STATEMENT OF THE CASE. 


The plaintiffs in error, who are commission .merchants 
doing business at New Orleans, alvanced $8,000, November 
10, 1883, upon the bill of exchange, with bill of lading an- 
nexed, found upon pp. 20 to 22 of the printed record. 

The defendant, The Texas Pacific Railway Company, 18 a 
corporation created and existing under an act of the (Clon- 
ress and the laws of Texas 


cH. Recor a el. y. PD. WAL with 


D. 2. 
A$ 72 
> ~ ‘ ‘ . - si y 4 4 
16 U.S. Stat. at Large, 573-9.qaw, a JK. /5- 


The circumstances surrounding the transaction ang stated 


in the supplemental answer of the defendant (p. 16), and in 


> 
, em 


} 


an agreed statement of the facts, recited at length in the de- 


cision ot the court ay low (pp. 1S ef Sséq.) 

It appears that this was the last of a series of transactions 
of a similar character, in all of which the plaintiffs and the 
defendant were interested. These transactions were alike. 
not only in respect to the nature of the business, but also in 
the method of their performance and as to the names which 
appear on the paper. 

(Ag’t, cl. 6, p. 18.) 
& 

It also appears that the plaintiffs advanced this money in 
good faith and in the usual course of their business as com- 
mission merchants making advances upon shipments of cot- 
ton to them for sale, and without any traud or misrepresen- 
tation connected with said bill of lading and draft, and with 
the full and honest belief that said bill of lading and draft 
were honestly and in good faith executed, and that the cot- 
ton hal been in fact received by the defendant as stated in 
said bill of lading. 

(Ao’t, cl. 4, cl. 6, p. 19. 


i 


[t further appears that Kaston, the station agent at Sher- 


y 
| 
t 


man, Texas (Ans., p. 16), was supplied by the defendant 


with the usual printed 

defendant’s railway (Ag’t, cl. 2, p. 18), bearing the name 
of the defendant, a designation and number (p. 20), and that 
the transaction of all business of this sort was solely con- 
fided to him at that station. 

And thereupon the plaintiffs claim that the defendant is 
estopped (Petition, p. 3) from setting up the defense stated 
in its answer (p. 16), and the maker of the bill of exchange 
and the endorser of the draft being insolvent (Ag’t, cl. 10, 
p. ZU), and the cotton sald tO have been received by the de- 
fendant being worth more than the face of the draft at its 
maturity (Ag't, cl. 7, p. 19), they are entitled to recover of 
the defendant the amount presently due on said draft—that 


blank bills of lading in use on the - 
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mee, a 


——ttili, —— POET, 


is to say, the sum of $8,000, and interest, at eight per cen- 


tum, from November 6, 1883. 
ERRORS ASSIGNED. 


In that upon the agreed statement of facts and the plead- 
ing, judgment should have been rendered for the plaintiffs 
in error to recover the sum of 88.000 and interest at the rate 


of eight per centum from November 6, 1883. 


The question 1s simply one of estoppel by conduct; and 
while the case at bar is in some respects identical with 
some adjudicated cases, in other respects it differs from any 
which have found their way into the reports: 

(a) In the respect that there had been former dealings be- 
tween the parties-—differing only in matters of minor detail— 
ill fulfilled according to the letter of the contract. 

(6) In respect to the furnishing to Kaston, the station 
agent of the defendant at Sherman, the usual printed blanks 
in use by the defendant in the prosecution of its business, 
thus conterring upon him actual authority to make and de- 
liver contracts of affreightment, conjoined to an accountable 
receipt; this printed paper had only to be filled in with the 
name of the shipper and a description of the goods and their 
destination to be made ready tor delivery as the evidence of 
an elaborate contract as to the terms upon which the carriage 
was to be performed by the defendant, and bearing the cor- 
porate name of the defendant, the designation and number 
which the corporation had seen fit to give it. 

(ec) In that the bill of lading, at the time of its issue was 
subjected to the operation of the peculiar laws of the State of 


Texas, defining how contracts of this sort should be inter- 


preted, 


(1) In that it 1s not pretended that no cotton was received 
by Easton, the station agent. The defense is that no cotton 
wus received by him, ior transportation. AwAa, Ll ->, Jv FA 

Petition, p. 3, ans. p. 16, ag’t, p. 19 


i 
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[In view of the fact that the defendant is presumed to know 
the use to which these blanks could be put by Easton, and 
had actual knowledve that the same blanks had been used 
in similar transactions with the plaintiffs, this present 
transaction is to be considered with reference to its having 
been accomplished with full knowledge on the part of the de- 
fendant as to what the ‘‘ usual course of business’’ of the 
plaintiffs was, as to making advances on shipments of cotton 
from Sherman station 

(Ag’t. cl. 4, p. £9.) 
Martin vs. Webb, 110 U.S., 7. 


(b) 

[t appears that the defendant, as a common carrier, knew 
that the commerce of the country is largely dependent upon 
the facility of exchange afforded by the use of drafts and 
accompanying bills of lading (Ag’t cl. 7, p. 19). Yet, with 
its main ofhces in constant and instantaneous communi- 
cation with this particular station (Ag’t, cl. 8, p. 20), no 
precaution was taken to prevent the improper use of this blank 
contract. There was not even the slightest attention given 
to this important matter; not even the most feeble effort 
was made by the defendant to prevent these genuine docu- 
ments, bearing its corporate name, designation, and number, 
containing its acknowledgement of the receipt of property 
and its obligations in respect thereto, from being made the 
instruments of fraud. The defendant selected this person 
to stand before the commercial world at that place as the 
corporation itself, to act as its representative, not in the sense 
that an agent represents his principal, but in the larger and 


>. 


more comprehensive sense of being ‘‘a governing force of 


the corporation itself.’”’ 

He was held out to its customers and the public as entitled 
to confidence. 

This was not a forgery ‘‘out of whole cloth’’ by Eas- 
ton. Without the assistance and co-operation of the detend- 
ant itself, it would have been impossible to have obtained the 
plaintiffs’ money. 


The defendant acted with great negligence in carelessly 


placing these instruments of so much possible evil into the 


uncontrolled possession of Easton. 
sy endorsing the words ‘‘non-negotiable’’ upon the 
printed blanks furnished to Easton, the defendant could 
have relieved itself from liability to loss if it had desired 
to do so. 
Carr vs. London Railway Co., L. R., 10 C. P., 307. 
Batavia B’k vs. N. Y., L. E. & W. R. R. Co., 106 
N. ¥., 195. 


Particularly was this duty incumbent on the defendant in 
view ot the statute of Texas, 1883, section 8, which was a 
re-enactment of article 283, Rev. St., providing that the trip 
‘‘ shall be considered as having commenced from the time of 


the signing of the bill of lading.’ 


[t is conceded, (ag t. eh. O. }). ZU.) that the defendant IS Aa 
corporation existing and domiciled as alleged in the petition. 

The petition, (p. 2,) alleges that the defendant isa private 
corporation, created by an act of Congress and existing in 
the State of Texas under said act, and by authority of the 
laws of said State, and having its principal office at Marshal! 
Texas. 
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Cooper Manufacturing Co. vs. Fergusan, 113 U.S., 
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ron, DUT aileges THAT IT Was not recelved ‘°° for transportation 
his averment of the answer is to be ynstrued aceording to 
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The agreement as to tacts follows the allegation of the 


answer. In construing the pleadings, full foree and effect 


re given to every word, and the only vitality, which 
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should 
the words above quoted can have, in qualifying the character 
of the cotton, in view of the above maxim, and the established 
rule as to pleadings, 1s to interpret the defense to be, that the 
cotton was in existence at Sherman station, when Easton 
signed the bill of lading, but that he did not intend to 
have it transported: andthat the bill was for that reason, 
fraudulent and collusive 

This raises he question as Tt whether the detendant Is 


liable to mnocent third parties, Who are deceived by the 


? : 7 ? 1° =. “oe. . . 
statements of a bill ot lading issued by it, through its station 
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[t will be observed that the only question presented by the 
s s - 


pleadings and the agreed statement of facts. is whether the 


defendant is estopped from denying the statements in the bill 
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of iading. 
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Liabilitv is not sought to be fixed upon the defendant for 
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the amount ot this draft by reasen of the agency of KLaston, 
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in the ordinary legal significance ot that word 
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point oineers and to make and enforce rules for tne regula- 


tion of 1tS DUSINESS. 


one sence 
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Asa corporation it must necessarily act through the inter- 

vention of natural persons j at the station of Sherman, Easton 
was the station agent: for all matters vata with the bus- 
iness for which this corporation was created, he acted net for 
the defendant, but as the defendant itselt. 
This consid ration SO aptly pointed Out in the Case O} Pol- 
lard, vs. Vinton, 105 UU S., 7. distinguishes it trom the 
class Ot cases which have been determined Upon the question 
of agency hetween natura! persons. 

Pollard eS, Vinton. except AS tO the pleadings and the laws 
of Texas and the prior dealing and the neglect of the defend- 


lr by endorsement on the bill, and except 


ant to protect its 
as to the fact that the carrier here is an artificial person, 1s 
quite similar to the case now under consideration. 

The court in that case was very careful to say that the rule 
there announced would not necessarily govern in the case of 
a carrier corporation upon si one hand and innocent third 


persons on the other. Mr. Justice Miller says: 


( ‘ounsel for plainti tts however. Say that in the hands of 
subsequent holders of such a bill of lading, who have paid 
value for it in good faith, the owner of the vessel is estopped 
by the pre’ y of the law from denying what he has set afloat 
in the public market. However this may be, the plaintiffs’ 

counsel rest their case on the doctrine of agency, ete. 


} 


he closing words of that decision, are as follows: 


Whatever mav be the true rule which characterizes the 
actions ot otheers of a pe who are placed in control 


as the ae force of the « rporat ion, Which actions are 
at once a one on the corporation and the part ies with whom 
they ook: LOW ali 1a \ vet dec ide to hold the cor- 


porations fable for such exercise of power, by their officers, 

: | Ing intlnuenece over cases like the 
present, In the one before us it isa j Ue stion of pure agency, 
ends solely | nN the power confided LO the a 
ie other case, the officer is th corporation, tor many 
purposes, Certainly a corporation can be charged with no 
intelligent action, or with entertaining any purpose, or com- 


cee a 
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mitting any fraud, except as this intelligence, this purpose, 
this fraud, is evidenced by the action of its officers. And 
while it may be conceded that for many purposes they are 
agents, and are to be treated As the avents ot the corporation 
or the corporators, it IS also true, that for some purposes they 
are the corporation, and their acts as such officers are its acts. 

We do not think the case of the R. R. Co. vs. Schuyler 
presents arule for this case. The judgment of the circuit 
court 1s affirmed. 


ITI. 


The reported cases on the subject of the lability of car- 
riers upon bills of lading, where innocent third persons have 
advanced money thereon, may be divided into three classes. 

First. There are a class ot cases, of which (yrant US, Nor- 
way, 10 C. B , 665, is the first and best illustration, where 
the master of a vessel had executed a bill of lading for goods 
not actually received by the ship. In due course it passed 
through the hands of innocent purchasers for value and th 
controversy was between the owners of the ship and the en- 
dorsee of the bill. This Case Was censidered LO present 
strictly a maritime contract, and the rights and authorities 
of the master are defined by reference to well established 
principles of maritime laws. 

Maritime contracts are governed by the maritime law, and 
are sui generis. Mr. Parsons in his work on shipping and 


admiralty, Chap. 7, Sec. 1, says 


A ship as the great instrument of commerce, mav be re- 
carded as of great importan » not only to its immediate 
owner, but to the community, and the public policy or gen- 
eral expediency to promote and assist the perfect use and 
employment of the ship in the commercial interchange of 


commodities between distant nations,.has a considerable 
effect upon the law of shipping. ™ * Many ot the 
rights of the owner and master of a ship on the one hand 
and of shippers of the coods on the other, if they do not arise 
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from this policy, are nevertheless affected by it, and owe to 11 
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whatever modifications cause them to differ from what they 
would be under the ordinary rules of the law of contracts. 


In other words, considerations of public policy and national 
welfare have developed peculiar features in the maritime laws. 

The crowning glory of England is not her productions, 
but her commerce; hence the decisions of the English courts 
have tended toward the protection of ships and ship owners. 

There is a marked distinction between foreign commerce 
carried on in ships, and internal commerce accomplished 
through the media of railroads. 

A ship is a rover, absent and free from the control of the 
owner aS Soon as she leaves port, She passes absolutely 
and unconditionally into the hands of her husband—the 
master; he is supreme in authority. If he could unquali- 
fiedly and unconditionally bind his ship or its owners, either 
at home or foreign ports, great complications would ensue, 
hence the doctrine ot the maritime law, established long 
prior to the case of Grant vs. Norway, was that he who deals 
with the master should be heid to ascertain the facts upon 
which he proposes to act. 

he station agent of a railroad company is in no wise 
analagous to the master of a ship. 

[In the selection of a master, his phvsical condition, his 
skill and expertness as a seaman, his intelligence and his 
integrity are to be taken into consideration. 

[In the selection of a station agent, nothing is to be con- 


sidered except his honesty and intelligence. 


Second, There are aclass of cases which like Pollard vs. 
Vinton, supra—and of which it is the best illustration— 
have been decided Wpon questions ot pure age nCY between 
naturai persons, a consideration necessarily entering into the 
deeision of cases ot the first class. 

It goes without saying, that as between natural persons, 


when a contract is signed by one natural person, in the name 


a 
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; 
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of and as agent for another, all persons are put upon inquiry 


as to the extent and scope of the assumed authority. 


lhird. There are a class of cases where the carriers are 


corporations, and which are like the case at bar excepting 
} 
; 


in those particulars above alluded to, growing 
prior dealings of these parties and the claimed negligence of 
the detendant. 

in this class, the very great preponderance of reason 
(Daniels on Neg. Inst. 1733), and authority favors the con- 
tention of the plaintiff. 

Upon the one hand are to be found the decisions of the 
courts of New York, Connecticut, Pennsylvania, Kansas, 
Nebraska, and Illinois. 

Armour ws.R. R. Co., 65 N. Y¥., 111 

satavia Bk. vs. R. R. Co., 106 N. ¥., 195. 
Relyea vs. Rolling Mill Co., 42 Conn., 579 
Brooke vs. R. R. Co., 108 Pa. St., 529. 
Savings B’k vs. R. R. Co., YO Kansas, 519 
McNeal vs. Hill., Woolw. 96 

Kremont B’k vs. R. R. Co., 10 Nebraska, 556 
Larned vs. K. R. Co., 103 Ill., 293 


Upon the other hand and to the « ontrary are the ¢ 
of the courts of Maryland, North Carolina, and the circuit 
court ot ‘T'ennessee, I. |) 

Wilkins vs. B. & O. R. R. Co., 44 Md., 11) 

Williams, Black & Co. vs. The W. & W. R. R. Co., 
33 N. C., 42. 

Robinson vs. M. & C. R. R. Co., 7 Fed. Rep., 129. 
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The legislature of Marvland immediately passed a law at- 
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tempting to do awav with this decision fraught with so much 


threatened iniuryv to the commerce of that State 


Mary land laws. IS 76 


out of the 
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[In none of the cases [ast above cited were the considera- 
tions here presented urged npon the attention of the cour 


They were treated as presenting questions of ageney sim- 


The distinetion so aptly pointed out in the closing para-~ 
eraphs of Pollard vs. Vinton, supra, seems to have been over- 
looked. 

The Same may be said 3) the obite r Adie fa ot Mr. Justice 
Matthews in the very recent Case of Knight US, R. R. ‘Ore 
122 U.S. 79. 

The q ue stion there arose aS to the efttect ot the words ‘Seone- 
tents unknown’’ appearing upon the face of the bill of lad- 
ime. 

Miller vs. R. R. Co., 90 N. Y¥., 480, also cited by the 
learned Justice does not support the arguendo, quite the con- 
trary. 

Upon the point hereinbefore made as to the neglect of 
defendant in not so wording its contract as to negative lia- 
bility, this case contains a pregnant negative, to wit; that 
without such restricting words the defendant would be liable. 


Later on, the case of Pollard vs. Vinton, is cited to the 
the same proposition. (uiteclearly, therefore, the distinctive 
point made here was not considered; very naturally was this 
the case, for the question here raised was not submitted to 
the consideration of the court, as appears from the brief. of 


] ] 
the counsel. 


[t remains theretore to consider exactly what Easton’s re- 
lation to the defendant at Sherman station was. 

The answer of the defendant states that he was an officer. 
and it appears that he was ‘‘ placed in control as the govern- 
ing force of the corporation’’ at that point. 

The defendant could not be “charged with any intelligent 


action, or with entertaining any purpose, or committing any 


| 
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fraud,” at that place, ‘‘ except as that purpose or that fraud 
was evidenced’’ by the action of Easton. 

The distinction between the powers of an agent to bind 
his principal, when the principal is a natural person, and the 
power of an officer of a corporation to bind it, is quite ap- 
parent from its description. | 

Chief Justice Marshall defines it as ‘‘an artificial being, 


invisible, intangible, and existing only in contemplation of 


law,’’ (4 Wheat., 636), in this somewhat modifying the defi- 


nition of Kyd (Kyd on Corp. 13), as is well pointed out 
Morawetz on Corp. § 1. 


The first and important distinction between natural and 
artificial persons 1s that the former ordinarily contract by 
themselves without the intervention of other natural persons ; 
the latter must act through the media of natural persons or 
they do not act at all. 

A moment's consideration will dispel the obscurity which 
exists, because the name ‘‘agent’’ is so universally given to 
those who act as the corporation itself. 

The ordinary meaning of the word ‘‘agent”’ is that of a 
person who acts in the place of another, where that other 
person could and might have himself acted. 

This is not altogether true of the agents of corporations, as 
was pointed ont by Mr. Justice Miller in the quotation from 
his opinion, given anfe. 


Daniels Neg. Inst., 389. 


Undoubtedlv a corporation can have an agent in the usual 
and ordinary meaning of that term; but we have seen that 
in some instances they are held to be the corporation itself, 
and their acts to be its acts. Possibly the distinction be- 
tween the two capacities mav depend upon whether the par- 
ticular act is a discretionary one, one which the officer is 
not bound to perform, or an act which he is bound to per- 
form; whether or not he is charged with carrying into effect 
a duty imposed upon the corporation by its organization. 


eee rns 


ongehine nad tam - 
Sanwa rt a mers 


Ee aS = 
Soe eee ‘ . 


OO ap tea ow 3 


If this is the proper distinction it 1s quite plain tnat the 
defendant, unde lr" its charter. could be compelled LO perform 
service of the Cat riage oft coods tor hire. and it Was a 
duty of the highest character, so far as the public is concerned, 
gent should receive and torward goods. 
High. Hx. Le + Rem., 276. 


ne 
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I suggest t(nat tne true ruie 1s that a natural pr rson acts 
as an agent for his principal, a corporation, 1D relation to 
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those things which, by its charter, the corporation may per- 
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his question turns upon the determination as to wnat 


KMaston’s real relation to the defendant was when he issued 


‘ 


. :, , : 
Was it that of a mere agent. in the sense ot a substituted 


authority. or was he the *‘ arm ot this artificial person, a 
. i 
di nnite memoper oT 1ts body ? 


In considering this subject it is very difficult to perceive 

} } : y 4 . ] : % >>? r . >»? ss ’ 
why the famous case of Merchants Bok 2 §¢, state B k. LW 

Y 77 , . }* ’ . 

Wall... 604, is not controlling and decisive. 

[n that case the cashier ot the defendant certinied a check 
to be ‘*‘ good,”’ when the drawer had no funds. Mr. Justice 
rv. ’ | . ait ] + oy + | Te ‘ ‘ ly >4 bh] . + 4 1} . . 
Swayne there laid down the rule, as applicable to all co 
vim Ho : — 1} cx 
ratlons, aS [IOLIOWS 

r} 5 - es - ; — - nr 

Where a party deals with a corporation in good faith, and 
the transaction 1s not ulira vires, and he IS unaware of anv 
defect of authority or other irregularity on the part of those 
acting for the co poration, and there is nothing to excite sus- 
ee | ; ieee pee 
picion of such defect or irregularity. the corporation 1s bound 
by the contract, although such defect or irregularity in tact 
[f the contract can be valid under any circumstances, an 


Innocent party in such a case has a right tO presume their 


. , , . . 
existence, and the corporation 1s ‘stopped to deny the ag 
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(here is an apparent similarity between banking corpora- 
tions and railway corporations, in that it is designed that tl 
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temporary custody of property shall be surrendered to each 
under an obligation that it be returned after the performance 
of a specified service. 
And also a decided similarity between cashiers and tellers 
of banks and station agents of railways, such as Easton was 
[In this view, a further quotation from the case last cited is 


apposite : 


The question we are now considering is the authority of a 
cashier. It is his duty to receive all the funds which come 
into the bank, and to enter them upon its books. The au- 
thority to receive implies and carries with it authority to give 
certificates ot deposit and other proper vouchers. W here 
the money is in the bank he has the same authority to certify 
a check to be good, charge the amount to the drawer, appro- 
priate it to the payment of the check, and make the proper 
entry on the books of the bank. This he 1s authorized to 
do virtute officii. The power is inherent in the office. (3 
Mass., 506°; 19 Maine, 234; 12 N. H., 556; 7 Hill, 91; 15 
Pa. St., 172; 26 Maine, 428; Pars. Select Cases, 182; 8 
Wheat., 360. 

The cashier is the executive ofticer, through whom the 
whole financial operations of the bank are conducted. He 
receives and pays out its moneys, collects and pays its debts, 
and receives and transfers its commercial securities. Tellers 
and other subordinate othcers May be appointed, but they 
are under his direction and are, as it were, the arms by which 
designated portions of his various functions are discharged. 
A teller may be clothed with the power to certify checks, but 
this in itself would not affect the right of the cashier to do 
the sane thing. The directors may limit his authority as 
they deem proper, but this would not attect those to whom 
the limitation was unknown. (1 Hill, 501: 7 Hill, 94: 14 
Barb., 358; 14.N. Y., 524; 3 Hill, 262; 19 N. Y., 156.) 


Those dealing with a bank in xood faith have a right tO 


officers when acting 


presume integrity on the part of 11 
uties, and the bank is 


within the apparent spnere of their « 
bound accordingly. 
In Barnes vs. Ontario B’k, 19 N. Y., 156, the cashier had 
1 


issued a false certificate of deposit. n the Farm. & M. B’k 


vs. Butch. & Drovers’ B’k, 14 N. Y., 624; 8. C., 16N. Y., 


, 


7 ORM IS 


lo 


133. and in Meade vs. B’k, 25 N. Y., 146, the teller had 
frandulently certified a check to be good. In each case the 
hank was held liable to an innocent holder. 


The Same Case pre sents the law ot estoppel in pars SO aptly 
that it may be properly cited in full: 


Estoppel in pais presupposes an error ora fault, and im- 
plies an act in itself invalid. The rule proceeds upon a con- 
sideration that the author of the mistortune shall not himself 
escape the consequence and cast the burden upon another. 

H. & M., 603; 1 Salk., 289.) 


tj 


«Smith was the cashier of the State Bank. As such he ap- 
proached the Merchants’ Bank The bank did not approach 
him. Upon the faith oft his acts and declarations, it 


parted with its property. The misfortune occurred through 
him, and as the case appears in the record, upon the plainest 
principles of justice, the loss should tall upon the defendant. 
The ethies and the law ot the case alike require this result. 
(3 Hill, 216.) 

Those who created the trust, appointed the trustee and 
clothed him with the powers that enabled him to mislead, if 
there was any skint ought to suftter rather than the 
othe party. (16 N. Y., 123: 8 Wend., 489.) 

In Bank U.S. vs. Davis, 2 Hill, 465, Nelson, Ch. J.., 
said: ‘*The plaintiffs appointed the director and held him 
out to their customers and the public as entitled to confidence. 
They placed him in a position where he has been enabled to 
commit this fraud.’’ 

The reasoning of Justice Selden in the Farm. & Mech. 
Bank vs. the Butchers and Drovers Bank, supra, 1s a 
strikingly apposite in the case before us. He said, he 
bank selects its teller, and places him in a oc ot 
great responsibility. Persons having no voice in his selection, 
are obliged to deal with the bank through him; if therefore, 
while acting in the business of the bank and within the 
scope ot his employment, so far as is known or can be seen 
by the party dealing with him, he is guilty of misrepresenta- 
tion, ought hot the bank to be responsi ib le 2” 

The same principle was applied in the R. R. Co. vs. 
Schuyler, 38 Barb., 536, S. C., afttirmed, 34 N. Y., 50.— 

[t was explicity laid down by Lord Holt, in Hern vs 
Nichols,, 1 Salk., 289. He there said: ‘*‘ For seeing some- 


} 


body must be a loser by this deceit, it is more reason tha 
he that employs and puts trust and confidence in the deceiver, 
should be a loser than a stranger:’’ and upon this the plain- 
tiff had a verdict. 
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‘To the same effect are numerous authorities not cited in 
the above opinion. 
Drew vs, Kimball. + N. H., 28D. 
N. 7. &e. R. R. Co. Us, Schuyler, 34 N. , ou. 


Morawetz on Corporations, sec. 65. and cases cited. 


he same ruie ap} ies when a purchase OTF Sadie O} prop- 
erty, or non-negotiable contract, 1s made by an agent ot a 


corporation. 


Morawetz on | orporations, sec. 65. and cases cited 


‘ , _—s : , — 
And a corporation 1s ipie tor the deceit or false represen- 
tation oO} its agent, 


NMlorawe TAZA ON (Corporations. Sec. ‘4 . and cASsSeS cited 


; 


Certificates of stock in corporation and bills of lading 
have certain characteristics in common. In Bank v?:. Lanier. 
ll Wall., 377, Mr. Justice Davis said: ‘‘ Stock certificates 
of all kinds have been constructed in such a way as to invite 
the confidence ot business men, So that they have hecom: the 
basis of commercial transactions in all the large cities: 
although neither in form nor character negotiable paper they 
approximate to it as nearly as practicable.’’ This is quite an 
accurate description of bills of lading as well as of the uses 


to which they are put, and their negotiability. 


Other obvious similarities need only be suggested. Neither 
can be put afloat except through the intervention of ‘“‘agents,’ 


and, yet where the ‘‘ agent’’ of the corporation has fraudu- 
lently or improperly issued such certificates, even if the 
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J. FRIEDLANDER, HERMAN LEOPOLD and 
HENRY VIAVANT, Composing the Firm of 
J. FRIEDLANDER & COMPANY, 


Plaintiffs in Error. 


again at 


THE TEXAS AND PACIFIC RAILWAY COMPANY. 


ARGUMENT FOR DEPENDANT IN ERROR 


JOHN F. DILLON, 
OF Counsel. 
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Supreme Court of the United States 
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OCPOBER TERM, 188s 


J. EFRIEDLANDER. HERMAN LEOPOLD. 
and Henrv Viavant. composing 
the firm of J. Fmedlander & Com- 


pocbr \ 


THe ‘TEXAS AND PActrt Ran 


("OMPANY. 


ARGUMENT FOR THE DEFENDANT 
. IN ERROR. 


7 Statement. 


The writ of error brings uy) Tor review here, the 
ment of thee Cireuit Court of the United States for the 
Kastern District of Texas, rendered November 20, 1885 
upon a stipt.jlation of facts in substance as follows 
(Record, pp. €+-8, 17, 18-22) 

On Novemt er f. ISS3. at Sherman Station. 1n Gray 
Son County, Texas. on the Kastern Division of the 
Texas and Pa,cific Railway, I. |). Kaston. the COT 


pany s Sstation,, agent at that pomt, execute d and = de- 
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(ralivesto) hn August Vb SS4o nnd subsequently o 
| 
November 8, 1SS4, 1 red into the Cireult Court of 
the United States for the Eastern District of Texas, 
where ude) if was rendered oO} Novem be r ZU ISS), 
dismissing the plaintiffs’ petition with costs vecord, 
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ARGUMENT. 
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The liability of the Railway Company depends 
ultimately upon the authority of the acvent Kaston to 
. execute and deliver bills ot ladine. fo) coOods hot 
‘ actually in his possession for transportation ; and 
further, whether, if there be no such authority, the fact 
| that the agent was comity f fraud in the exeeution and 
. ar livery ot the bills, Opn rates to fix pon the carrer a 

: responsibility which would not otherwise exist. 
Qur argument talls naturally into two divisions as 

, follows 


I. 


The agent of the Railway Company 
| had no authority to issue bills of lading 
for cotton not actually received by him 
for transportation, and bills so issued 
cannot impose any liability upon the 
Railway Company to deliver the goods 
therein described; but it may be shown 
even as against an innocent endorsee for 
value, that no goods were ever received 
for carriage. 


It appears trom the statement of facts as stipulatea 
t ft : 
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rhisat the avent of thre defendant COMPANY ISS cf the pil 
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of lading sued upon, without recelvibY’ or ¢ xpecting to 
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. > . , } } 
recelve for transportation the eotton described therein 
; 


. (Ree., p. ¢ 


That 


bills so issued are invalid as an unauthorized 


assumption Ol power not delegated to the agent, unless 
by special instruction, and a fraud upon the Railway Com- 
is § pany which releases it from all lability in respect of the 
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voods mentioned therein, even at the suit of a bowa jit 
endorsee For VELINe has Lea mso repeatedly held by the 


Courts both of Eneland and America as to render the 


law upon the subject unassailable, and the question of 


reliance by the consignee upon the faith of the bill of 


t 
lacdine is wholly byrpinente rial and does not in the slicht- 
est degree affect the carrier's liability for non-delivery 

> } : j ! = 
ol *oods which it never recelved fo) SHLLp re hit unde the \ 


briis. 
Lickbarrow vs. Mason, 2 T. R., 77. 
Grant vs. Norway, 2) Eng. L. and Eq., 33%. 
Hubbersty vs. Ward, 18 //., 551 
Brown vs. Powell Duffrvn Co., L. R., 10 C. 


The Freeman vs. Buekingham. IS How.. 


Robinson VS. Memphis, VC. hy Co., a hed. 
K., 129; S. C., 16 Fed. R., a/ 

Pollard vs. Vinton, 105 U.S... 7%. 

Sears vs. Wingate. 3 Allen. 108 

B. & O. R. R. vs. Wilkens, 44 Md., 1] 

Hunt vs. Miss. Cent. R. Co., 29 La. Ann., 


Louis Lbde bank VS Lave ile, Sy Mo... OSU 
Williams vs. R. R. Co., 93 N. C., 42. 


nr: cue, as \m Dec., L107, 


Cox vs. Bruce, L. R., 18 Q. B. Div., 147. 
St. Louis, fron Mountain & Southern Ry 
Co. vs. Knight, 122 U.S8., 79. 


The principle was first laid down in Lickbarrow vs. 
Mason, where BuLLER, J... makes use of the following 
language in giving the opinion of the Court 


si A bill ot lading is an acknowledgment bv the Cap- 
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CAD O] having received thie 2451518 O h , Fits ‘in 
7 , . - 
therefore it woud bea fraud in the captain to sien 
' 1} . ° ’ } } } } 
such a bill of lacing if he had not received goods on 
a , ° 
board, and the consignee would be entitled to his actio 
wainst the captain for his fraud 
’ 7 ; 
pit point Cali L}) rather more clearly nthe Case | 
: Garant vs. Norway, of se) here Lord Clnef-J ustie 
= , JERVIS Savs Upot |p rt] 
* The eneral usage gives notice ti i people that thi 
i i 
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later English decisions d nto al cluding ¢ VS 
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ries . 4 / nd in the bkederal | State Courts 
of the United States generally 
ryyY | , 
Phe Carile —s | Miassachuse [tS ¢ f Wa Ges , i bore (*] 
ll Mass., 99, was, however, decided before Grant vs 
Norway through enunciatine the same CLrine 
‘ } 
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je 4 ted aut rity to sign bills of iading than he } . : 
my to sign bills of sale of thi Shap He has ih apparent 
° . | "FTF 
authority if the ship be a general one, to sign bills of 
¥ ‘4 . 
lading for cargo actually si ppet and he has also a 
. - a 
' = thority tO si } byl] yt | | t | hy i} | 
re t) iv mena Db f SAaie O Lilie St |) leh, 1h CASE 
OT disaster, his power of sale AYISeS : but thie auth rity 
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state OF facts ; 1618 not an unlimited authority in thre 
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CASE does not bind T he] f (7 }i h Jeli yoy a sJiliVve 
cent Pu (A8@) if ti hacts por which his powe ie 
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iChO (fy'e show Tio ¢ haihdicfe lheir Condition ‘fit if AIT Faith OT 
has authority to ascertain the existence of all the facts 


(por mMhICHh his aiuthoriti Lepr nis. 


In the later ease of Pollard vs. Vinton, 105 U.S.. 7. 
Mir. Justice Minui R. following this ct CISION, luvs down 
the followine * elementary truths” whieh aptly eX Press 
the valtional oft the entire doctrine. 


He savs (p. 8). of the nature and character of a bill 


lt is an instrument of a twofold character. Itisat 
once a receipt and a contract. In the former characte 
it ls an acknowl dome nt of the receipt of propertly o 
board lis vessel by the owner of. the vessel. ln the 
latter it is a contract to enarrv s foly mhicl delive) ¥ 
; / J ls (Jon if boy } ci ort ) j 
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In B. & O. RK. BR. vs. Wilkens, 44 Mad., at p. 25, Mi 


j I lt : 7 sal } ~ 


“ft anv doctrine of commerelal law ean be regarded 
as well settled it is that the master has no authority to 
sien cl bill of lading for voods not act valli /’ it on board 


the vessel, and, therefore, the owner of the ship 1s not 
responsible to parties taking or dealing with or making 
advanees on the faith of sueh an instrument, which is 
untruthful in this particular. 
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Although many of the leading authorities laviny down 


seni broadest Mauoner, 


N. ¥.. 430. 
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II. 


The question of active fraud or collusion 
upon the part of the agent, in issuing the 


bill of lading, is not material, and in no 
wise interferes with the application of 


the general rule to this case. 
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Phe Freeman vs. Buekinegham. 18 How. 18? 
Y : Vint l0O5 LL SL 7 

| Ho the rule recognized and applied by 
this ¢ toain PB s. Vinton, 105 U.S... at p. 8 
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4 thi Is. t ubilityv of t carrier depends 

pon Clie { eipt of t soods, and until sueh 
} L} [ { the avent are o tsi oft hus uthor 
it \ t L OO] } oI Lb ibs LLWIST Thre Carri o thy : x 
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We shall briefly refer to several of the decisions » 
piyine the (Fe }) rial rit stated in) Our Point . tO eases 
where the aw nt hias bee 1) culty ot willful fraud 

ln b. ao). it. i. vs. VV kins. SUPA, the agent issued 
faise bills. his object being to defraud the eonsignees 
named thr rein. Lhe plaintiffs pleaded their eOoOd faith 


LS Innocent endorsees. ana sought to I) tal the COMpany 
liable, upon the alleged ne votiable character of the in 
struments themselves. 

Minurer, J., delivering the opinion of the Court, said 
(Pp. 4 | 


“ Neither a railroad compiny nora ship-owner can be 
made liable in a ease like this. upon any theory that 
these instruments ‘Lre negotiable like bills of exchange. 
The hability in either case must depend on the ques- 
tion of the authority of the master or agent to bind his 
principal by such acts. And, as we have seen. it has 
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been couclusively settled that no such authority exist 


and that every one taking such instruments or makin 
" e . : ‘ ’ } ’ 
advane Ss Of] the faith of them must be regarded as Piiv- 


ing notice of this want of authority, and acts at his own 


risk and on the responsi bilit OL the master or agent 
alone, for damaves AS to the truthfulness of the state 
ments appearing on the fac of such documents, that the 
speclhed COOUS have hee SELL PD pe (>) tl eoclved if an 


_ 
——- 
- 
- 
—s 
——- 
~ 
eh 
— 
- 
> 
—— 


Kquity, 025, 1s very much in point. Phere the defend 
ant. a whartinger. had an agent. one Board. duly au 
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thorized to execute and deliver certificates of rece p! 
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him a certineat for certain MOCLS lye a Pact 

neve} | fh Trecelve a r “a rt lhiis eerrincente WilS 

presented to Coleman, and Let dy him 77 rood faith in 
' » 7? ; ' a “if > ; ‘ ’ ‘(hat } ; j 

relianee of the statements contalhedt? therein. nan 


action subsequently brought against the wharfinge 
an nonsuit was directed. 

Sid Lord Clhnef-Justice Ji VIS 

‘It has been taken fon oranted or concect d that the 


Videhes warrants the iiference that it was known to 


¢ 
Riches that it was usual for the plaintiff to direet that 


| 
FOO Is should be deliv ré (| ‘at His Riches whart. ana 
that a receipt should be rivell for them, and also that 
Riches knew that Coleman sin the habit of Ppavin 

the price, on getting the receipt which had been given 
at the wharf. But there was no evidence from which 


- 
Riches 


it could be inferred. as between Coleman and 
that Riches agreed to give the vendee of corn vouchers 
ot the delivery On which the vende should fact. Had 
there been such an agreement it would have made the 
Case V«e Is different. because Riches then would have 
undertaken to deliver vouchers to Coleman, and to 


employ proper persons to olive such vouchers to him. 
But there IS nO evidence of anything of the kind. it 
Was only the Case of it wharfinger whose duty if is On 


12 


cle livery oft COOUS tO ove cf receipt note. That COnu- 
sideration really disposes of the CAUSse, because Boara 
had authority on the evideuce only to give receipts for 
goods which were in) fact delivered. 

Now, we must see in thus case, as in all other cases, 
whether the act in question was within the scope ot 
the nuthority O1VEN tO the party acalnst whom the 
action IS brought. He re the agent was not acting in) 
the due course of his business or professing so to do 
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He did not act for his master, but in contravention of 
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his caty to him and agamst his interest. lt this Court 
was right in the case of Grant vs. Norway in holdine 
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ln the ease of Pollard vs. Vinton, 105 U.S... 7, there 
: ; , 
VW il C>7yv¢e eCVICGehee 7 1} (i 1) retised ry \ ( ) pa ( ‘) 
the general agen of the ship-owners, who issued bills 
of | Cline ice) OOUS ePVeY reeelvecd 


But if we can suppose there was testimony from 
which the jury might have inferred either mistake or 
BAD FAITH ON THE PART OF COBB & CO., We are of opmion 
that Vinton, the ship-owner, is not lable for the false 
statements in the bill of ladine. beeause the transaction 
was not within the scope of their authority. Hf we 
look to the evidenee of the extent of their authority. as 
found iD the lal ot op te, Ptions, it IS this short Sehi- 
rence 

“§ During the month of December, 1875 (the date 
of the bill of ladine) ‘ the firm of E. D. Cobb A (‘o.. of 
Memphis, Tenn ssee. were authorized agents of the de 
fendant at Memphis mith power to solicit Freights and to 


aA hd ad | nthe if rf le Laan PTO xij I ppe rs. hills of ladina for ti rahd 
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. 7 , > , > : 3 Be . 
shipped cn def ndant s Sfeamboat bY H hranktin. 
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oe tate fon. 


ee Ns. 
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This authority to execute and deliver bills of lading 

has two limitations, namely, they could only be de- 

V4 livered to shippers, and they could only be delivered 
for freight shipp d on-the steamboat. 


j j 
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j 4 . j 
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; this we do not mean that the goods must have been 
{ actually placed on the deck of the vesse! li they came 
1 . . . 7 i - ? . > : 
i vithin the control and custody of the otheers ot the 


hont for the POLL ETC eNe (>] Sippment rie COMTI 1c] ‘ay err 


riLaca 


riage hid cOommeneed. and th eVidtehnes OF 1 nm tive 
; form of a bill of lading, would be binding 
: } ‘ ‘ 
But with ut such va adellvel rhere Ontract o 
> 
; 
carrying, and the agents of defendant | no authority 


delivery. Thi | » authority tosell bills of lacin 
They had no po er { ex! te These TNS nents wd Go 
Out cL] dl ‘>i i. T | } Lo) } Li i} Lost . N } Th) Mm of Li if an LO 
a buv such a bill of lading of them ho had not delivered 
"4 them the goods to be shipped 
‘ Sueh IS nol ony the HeCeSSALY inte rehnce f} ry) the 
definition of thi ithority unde) hich they acted : 
. found im the bill of exceptions, but such would be th 
“ legal implication if their relation to defendant had bee 
Stated 1n more general terms 
hie result Wotl have been thr Sci Tyie ; tf had Heen 
| merely stated that thev were the shippl iwents of the 
I 
OWhe] of the VeSSé at that point 


‘ ] . , ’ f 4] . 
129), the case was this fhe freight agent of the Ra 
f oad Company. by ¢) rocurement of C] , 
Orit i nV, by ul pIPOr Ifenielit a Uli nLics 
‘ ttoOn OuUvVel inn cLuite I thy signed » EDPRRE ! petit iills raor ce 
tain bal ton. ¥ how l at tl 
a iin wes of cotton. whieh were not o1 mind at the time 
’ | . } ‘ 4 7 , ' a 
and were hever delivered to thie Railro (tk ( om] LO! 
- ee | +] 
Carriave Plain tis, tlie COnSMNeeS, NAVINY pac Cile 
draft Upon the taith otf the bill. sued the railroad fo. 
, tm tee ar heen a t}) or+4 Th { set ih ld th + ¢+liara 
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eould be no recovery. HAMMOND, Dist. JJ., 


orate and able opinion ()). 152) Savs: 


| cannot see that it is material whether this avent, 
trustingly confided in the imisrepresentations or prom- 
ises of Chiles, or whether he fraudulently conspired 
with him to do the Wrong 
|). 133.) ‘© A bill of lacline Is Issued primarily as (Ll) 
evidence Of an executory contract to carry, and the ae 
knowledgment of the receipt of the goods for that 
purpose is only incidental—-the mere averment of a 
fact for the purpose of founding thereon the contract 
to carry. 
it seems to me. with all deference, that itis a nisap 
rare hension of the true character of this instrument. 
and of the true relation of the parties to it. to treat it 


iis if the make Yr Were engaged in the business OT ISSUING 


necotiable securiti 5. whieh he Ls bound to protect at 
tll hazards in the hsnds of bowa fide purchasers tor 


value; or as it is expressed in argument here, to pre 
tect those who innocently and in good faith deal with 

It makes the carrier an insurer or guarantor of 
strangers to the eontract against loss incurred Ly (t use 
a) the Instrument 1 which the earrier lists no mterest, 
enic binds him tO 2 lability hor which he Is not paid, 
for the comparatively small sum he receives as com- 
pensation for carriage \\ 11 | brat and IS Neve intend dl to 
cover or insure him against loss meurred by such 
lability as that The consideration he receives is not 
commensurate with the habilits sought to by hnposed, 
and it it IS determined to eXIst. Carriers bust Heces- 
sarily add to thi freight 2 sum sufficient to indemnify 
them, as Insurance companies are; and this for the pro- 
tection of outside parti s dealing in matters not per 
taining to the earriage of the goods. Moreover, it) ob- 
structs the carrier in his proper business and entails 
upon him the selection of agents possessing not only 


the ordinar\y bile ntal and moral qualifications essential 


to the receiving, handling and carriage of merchandise, 


but those havine the relatively higher qualifications 
required of bank eashiers or other agents entrusted 


with the duty of issuing, signing and handling bank 


notes, negotiable bonds or like securities. it does not 


seem to me in the inter st of commerce TO compe! Car- 


a — ' 


Saal 


